
TRANSACTION DESCRIPTION AND PUBLIC INTEREST STATEMENT 

I. INTRODUCTION 

Liberty Broadband Corporation (“Liberty Broadband”) and GCI Liberty, Inc. (“GCI 

Liberty”) have entered into a merger agreement pursuant to which GCI Liberty will be merged into 

a subsidiary of Liberty Broadband, subject to approval by the Commission and to other regulatory 

approvals (“Proposed Transaction”).1  Upon conclusion of the Proposed Transaction, the 

subsidiaries of GCI Liberty, including GCI Holdings, LLC and its subsidiaries that hold FCC 

licenses and other authorizations to provide communications services, will operate as indirect, 

wholly-owned subsidiaries of Liberty Broadband.  The Applicants are seeking Commission 

consent to the transfer of control of those FCC licenses and other authorizations, as set forth below.   

II. PARTIES 

A. GCI Liberty, Inc.

GCI Liberty is a publicly traded Delaware corporation (NASDAQ: GLIBA, GLIBP).  GCI 

Liberty’s principal assets currently consist of its wholly-owned subsidiaries, including GCI 

Holdings, LLC (“GCI Holdings”) and Evite, Inc., a non-controlling interest (~27%) in Lending 

Tree, Inc., a non-voting interest (~23.5%) in Liberty Broadband Corporation, and a ~2% interest 

(on a fully diluted basis) in Charter Communications, Inc. (“Charter”). 

Through its operating subsidiaries, GCI Holdings provides local exchange, exchange 

access, domestic intrastate and interstate interexchange, resold international 

1  The proposed merger agreement (and the transactions and agreements contemplated thereby, including the Exchange 
Agreement described below) were negotiated and reviewed by Special Committees separately appointed by the 
respective Boards of Directors of GCI Liberty and Liberty Broadband.  Based upon the unanimous recommendation 
of each of the Special Committees, which consisted solely of certain independent and disinterested directors to whom 
the respective Boards had delegated exclusive authority to consider and negotiate the merger agreement and the 
transactions contemplated thereby, the respective Boards of GCI Liberty and Liberty Broadband approved the merger 
agreement and agreed to recommend that the stockholders of each company vote in favor of the merger agreement 
and the related transactions.     
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telecommunications, commercial mobile radio and data, cable television, Internet access, 

broadcast television, wholesale submarine cable capacity, specialized telecommunications and 

data services for the oil, gas, and mining industries, and other communications services 

throughout many areas of Alaska, between Alaska and the 48 contiguous states, and in certain 

other geographic regions.   

Fixed Telephone Service and Internet Access Service. GCI Holdings provides fixed 

telecommunications and Internet access services and networks through its subsidiaries GCI 

Communication Corp. (“GCICC”), Yukon Telephone Co., Inc., United Utilities, Inc., United-KUC, 

Inc., Unicom, Inc., and United2, LLC, using a combination of terrestrial wireline, fixed wireless, 

and satellite-based assets.  GCICC operates as a competitive local exchange carrier (“CLEC”) in 

many areas of Alaska, offering residential and enterprise services in competition with local 

incumbent carriers, as well as offering interstate and intrastate interexchange services throughout 

the State.  All interstate services are offered pursuant to 47 C.F.R. § 63.01. 

Yukon Telephone Co., Inc., United Utilities, Inc., and United-KUC, Inc. each operate as 

incumbent local exchange carriers (“ILECs”) and fixed eligible telecommunications carriers, 

serving about 60 villages in rural and remote Alaska.  In addition to local voice services, these 

ILECs offer Internet access via DSL or in some cases fixed wireless technologies.   

GCICC, Unicom, Inc., and GCI Fiber Communication Co., Inc. are authorized by the 

Regulatory Commission of Alaska (“RCA”) to provide intrastate interexchange services, and 

GCICC and United Utilities, Inc. are also authorized by the RCA to offer private pay telephone 

services. United Utilities, Inc., United2, LLC, Unicom, Inc. and GCICC variously operate and 

provide interexchange and Internet access services, including over the TERRA network, GCI’s 
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hybrid fiber-microwave network connecting western Alaska with Anchorage, and by satellite 

backhaul. 

Submarine Cable-Related Services.  Subsidiaries of GCI Holdings own and operate five 

submarine cable systems -- Alaska United East, Alaska United West, Cook Inlet Segment, Kodiak-

Kenai Fiber Link, and AU Southeast (formerly known as SEAFAST) -- connecting Alaska with 

the contiguous 48 states and points within southern and southeast Alaska.  These systems are 

marketed collectively as the Alaska United Fiber-Optic Cable System (“Alaska United”).  GCI 

Holdings uses Alaska United to provide interexchange and other services for its own subscribers 

and wholesale submarine cable capacity on Alaska United to unaffiliated third parties.  GCI also 

holds a cable landing license for the AU Aleutian System, which it is currently developing to serve 

Alaska’s Aleutian Islands.2

Fixed and Mobile Wireless Services. GCI Holdings also offers fixed and mobile wireless 

services through its subsidiaries GCICC, The Alaska Wireless Network, LLC (“AWN”), United 

Utilities, Inc., United2, LLC, and Unicom, Inc.  GCICC provides commercial mobile radio and 

commercial mobile data services in many areas throughout Alaska through a combination of 

cellular, 700 MHz, PCS, and other wireless licenses.  AWN is the CMRS license holder and 

operator of the underlying radio network facilities.  As such, AWN also holds and operates fixed 

microwave backhaul facilities.  In many parts of Alaska, GCICC has been designated an eligible 

telecommunications services provider by the RCA with respect to its mobile wireless services. 

Cable and Internet Access.  Subsidiaries of GCI Holdings also provide cable television 

service and Internet service to 41 communities throughout Alaska through its subsidiaries GCICC, 

2 This license is included in the list of GCI Holdings authorizations and licenses at Attachment 2.
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GCI Cable, Inc., and Supervision, Inc.  GCI Cable, Inc. also holds wireless licenses for internal 

communications related to its cable business. 

Broadcast Television.  GCI Liberty provides broadcast television service in the Anchorage 

and Juneau areas through its subsidiaries Denali Media Anchorage, Corp. and Denali Media 

Juneau Corp.  Denali Media Anchorage, Corp. also holds fixed wireless, broadcast-auxiliary 

service, television pickup, and other wireless licenses, as well as satellite earth station licenses, in 

support of its broadcast operations. 

International Resale Services.  GCICC and AWN each hold international Section 214 

authority for global resale telecommunications services. 

A chart depicting the current organizational structure of GCI Liberty and its subsidiaries 

and other holdings is annexed as Attachment 1.A.   The FCC licenses and authorizations held by 

subsidiaries of GCI Holdings are listed in the annexed Attachment 2.  The eligible 

telecommunications carrier designations held by subsidiaries of GCI Holdings are listed in the 

annexed Attachment 3. 

B. Liberty Broadband Corporation 

Liberty Broadband is a publicly traded holding company (NASDAQ: LBRDA, LBRDK) 

that currently owns interests in Charter and Skyhook Holding, Inc. (“Skyhook”).  Liberty 

Broadband beneficially owns approximately a 23.4% equity interest (on a fully diluted basis) in 

Charter and a 25.01% voting interest in Charter.  Liberty Broadband’s wholly-owned subsidiary, 

Skyhook, offers mobile positioning and contextual location intelligence solutions.  A chart 

showing the current organizational structure of Liberty Broadband is annexed as Attachment 1.B.  

After the Proposed Transaction, Liberty Broadband also will own GCI Liberty’s existing wholly-

owned subsidiaries, including GCI Holdings and its operating subsidiaries, and Evite, Inc., as well 
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as GCI Liberty’s non-controlling interests in Lending Tree and Charter.  A chart showing the pro 

forma structure of Liberty Broadband post-transaction is annexed as Attachment 1.C. 

III.  THE PROPOSED TRANSACTION 

Pursuant to the Proposed Transaction, Liberty Broadband will acquire control of GCI 

Liberty’s subsidiaries through a series of transactions, with the end result that GCI Liberty is 

merged into a wholly-owned subsidiary of Liberty Broadband.  At the effective time of the 

Proposed Transaction, each existing share of GCI Liberty Series A Common Stock will be 

converted into the right to receive 0.580 of a share of Liberty Broadband Series C Common Stock, 

and each share of GCI Liberty Series B Common Stock will be converted into the right to receive 

0.580 of a share of Liberty Broadband Series B Common Stock.  Each share of GCI Liberty 

Preferred Stock will be converted into the right to receive one share of newly issued Liberty 

Broadband Preferred Stock.  By virtue of their holdings in GCI Liberty, as a result of the 

consummation of the Proposed Transaction: (i) the former holders of GCI Liberty common stock 

will hold approximately 30.6% of the total number of outstanding shares of common stock of 

Liberty Broadband; (ii) the former holders of the GCI Liberty Preferred Stock will own in the 

aggregate all outstanding shares of Liberty Broadband Preferred Stock; and (iii) the former holders 

of GCI Liberty Common Stock and GCI Liberty Preferred Stock are expected to own, in the 

aggregate, approximately 16.7% of the voting power of Liberty Broadband.3  As noted infra at 7, 

certain stockholders of GCI Liberty currently hold a voting interest in Liberty Broadband of more 

than 50% in the aggregate. 

3 These percentages are based on: (a) approximately 26.5 million shares of Liberty Broadband Series A Common 
Stock, approximately 2.5 million shares of Liberty Broadband Series B Common Stock, and approximately 153 
million shares of Liberty Broadband Series C Common Stock outstanding as of July 15, 2020; and (b) approximately 
101.3 million shares of GCI Liberty Series A Common Stock, and approximately 4.5 million shares of GCI Liberty 
Series B Common Stock outstanding as of April 30, 2020, and approximately 7.2 million shares of GCI Liberty 
Preferred Stock outstanding as of March 31, 2020. 
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On August 6, 2020, the same day the merger agreement was signed, Liberty Broadband 

entered into an Exchange Agreement with Dr. John C. Malone and a revocable trust of which Dr. 

Malone is the sole trustee and beneficiary, pursuant to which the trust has agreed to waive its right 

to receive shares of Liberty Broadband Series B Common Stock in exchange for certain shares of 

GCI Liberty Series B Common Stock held by the trust immediately prior to the Proposed 

Transaction and, instead, to receive an equal number of shares of Liberty Broadband Series C 

Common Stock, which is non-voting, such that the aggregate voting power of all of Liberty 

Broadband’s securities over which Dr. Malone has beneficial ownership immediately following 

the effective time of the Proposed Transaction will be approximately (but not more than) 49%.  In 

addition, pursuant to the Exchange Agreement, in the event that his voting power otherwise would 

exceed 49.5% following any repurchase, redemption or other event after the effective time, Dr. 

Malone will be required to transfer certain shares of Liberty Broadband Series B Common Stock 

owned by him to Liberty Broadband in exchange for an equal number of shares of Liberty 

Broadband Series C Common Stock.4

After the mergers, GCI Holdings and its subsidiaries that currently operate GCI Liberty’s 

communications businesses will operate as indirect, wholly-owned subsidiaries of Liberty 

Broadband.  The leadership team, brand, operations, products and services and the Alaska-based 

focus for GCI Holdings will not change as a result of the Proposed Transaction.  GCI Holdings 

will remain headquartered in Anchorage and will be the primary operating asset in Liberty 

Broadband’s portfolio of assets.   

4  Likewise, if Dr. Malone’s voting power subsequently falls below 48.5% following any issuance of voting securities 
or other dilutive event, Dr. Malone may exchange shares of Liberty Broadband Series C Common Stock on a one-for-
one basis for the shares of Liberty Broadband Series B Common Stock waived by Dr. Malone at the effective time of 
the Proposed Transaction or exchanged under the Exchange Agreement to the extent necessary to maintain 49% voting 
power. 
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A copy of the merger agreement (without exhibits) is annexed as Attachment 4.   

IV. THE PROPOSED TRANSACTION SERVES THE PUBLIC INTEREST   

The Proposed Transaction involves two publicly traded companies that already share 

substantial common ownership and management.  The Executive Officers of GCI Liberty and 

Liberty Broadband currently are identical.5  Three of the seven directors of GCI Liberty (John C. 

Malone, Gregory B. Maffei and Richard R. Green) also serve as members of Liberty Broadband’s 

six-member board of directors.6  Dr. Malone serves as the Chairman of the Board of both 

companies, and he and Mr. Maffei are the sole members of the Executive Committees of their 

respective boards of directors.7  The current shareholders of GCI Liberty that hold voting interests 

in GCI Liberty in excess of 50% in the aggregate also hold voting interests in Liberty Broadband 

in excess of 50% in the aggregate.  In addition, GCI Liberty currently is the single largest 

shareholder of Liberty Broadband, holding non-voting shares equivalent to a 23% economic interest 

in Liberty Broadband.   

Dr. Malone currently beneficially owns shares equal to approximately 4.1% of the 

outstanding equity and 27.5% of the outstanding voting power in GCI Liberty.8  He also currently 

beneficially owns shares equal to approximately 3.5% of the outstanding equity and 48.8% of the 

outstanding voting power in Liberty Broadband.9  After consummation of the Proposed 

5 The Executive Officers of GCI Liberty and Liberty Broadband are: Gregory B. Maffei (Chief Executive Officer), 
Albert E. Rosenthaler (Chief Corporate Development Officer), Brian J. Wendling (Chief Accounting Officer and 
Principal Financial Officer) and Renee L. Wilm (Chief Legal Officer).  See https://ir.libertybroadband.com/corporate-
governance/management and http://ir.gciliberty.com/corporate-governance/management. 

6 See https://ir.libertybroadband.com/corporate-governance/board-of-directors and 
http://ir.gciliberty.com/corporate-governance/board-of-directors.  

7  The Executive Committees are authorized to exercise all the powers and authority of the full board of directors, 
except as specifically prohibited by the General Corporation Law of the State of Delaware. Id.; see GCI Liberty, Inc. 
Schedule 14A, filed with the U.S. Securities and Exchange Commission on Apr. 10, 2020, at 19. 

https://www.sec.gov/Archives/edgar/data/808461/000110465920045590/0001104659-20-045590-index.htm

8  These equity and voting interests include shares held in certain trusts. 
9  These equity and voting interests include shares held in certain trusts and family foundations. 
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Transaction, pursuant to the Exchange Agreement, Dr. Malone’s voting power in Liberty 

Broadband will be approximately 49% and will not exceed 49.5%.  The qualifications of Liberty 

Broadband and Dr. Malone already are well known to the Commission.  See infra at 9-10. 

A. Standard of Review 

In its public-interest review of a proposed transaction, the Commission first determines 

whether the transaction complies with the specific provisions of the Communications Act, other 

applicable statutes, and the Commission’s rules.10  Thus, the threshold issue that the Commission 

considers in its public-interest review of a particular transaction “is whether the applicant for a 

license has the requisite ‘citizenship, character, financial, technical and other qualifications’” to 

hold that license.11  If so, then the Commission considers whether the proposed transaction could 

result in other public interest harms by substantially frustrating the objectives of the 

Communications Act or related statutes.  If the Commission determines that the proposed 

transaction raises no potential public interest harms, or transaction-specific harms that may be 

remedied through imposition of appropriately tailored conditions,12 it then considers the potential 

public interest benefits of the proposed transaction to determine whether, “on balance,” approval 

of the transaction would serve the public interest.13

10 See, e.g., Applications for Consent to the Transfer of Control of Licenses from Comcast Corp. and AT&T Corp., 
Transferors, to AT&T Comcast Corp., Transferee, Memorandum Opinion and Order, FCC 02-310, 17 FCC Rcd. 
23,246, 23,255 at ¶ 26 (2002), aff’d, Consumer Fed’n of Am. v. Fed. Commc’ns Comm’n, 348 F.3d 1009 (D.C. Cir. 
2003). 

11 See 47 U.S.C. §§308, 310(d); see also Joint Application of General Communications, Inc. and GCI Liberty, Inc. for 
Consent to Transfer of Control, 32 FCC Rcd. 9349, 9354 at ¶11 (WCB, IB, MB, WTB 2017) (“GCI Liberty Order”). 

12  The Commission may impose conditions “only to remedy harms that arise from the transaction” itself and may not 
use the transaction as an opportunity to impose conditions intended “to remedy pre-existing harms or harms that are 
unrelated to the transaction” under consideration.  See, e.g., Verizon Communications Inc. and MCI, Inc. Applications 
for Approval of Transfer of Control, Memorandum Opinion and Order, 20 FCC Rcd. 18433, 18445 at ¶19 (2005); see 
also GCI Liberty Order, 9353 at ¶8.  

13 Applications of AT&T and DIRECTV, for Consent to Assign or Transfer Control of Licenses and Authorizations, 
Memorandum Opinion and Order, FCC 15-94, 30 FCC Rcd. 9131, 9140 at ¶ 18 (2015) (“AT&T-DIRECTV Order”). 
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B. Compliance with the Communications Act and Qualifications of Transferor

The proposed merger of GCI Liberty into Liberty Broadband clearly complies with the 

specific provisions of the Communications Act, other applicable statutes, and the Commission’s 

rules.   The Commission typically does not consider the qualifications of the proposed transferor.14

As a result of the Proposed Transaction, control over the GCI Liberty subsidiaries that hold FCC 

licenses and authorizations would be transferred from the shareholders of GCI Liberty to the 

shareholders of Liberty Broadband.  However, as set forth above, the current Executive Officers of 

the two companies are identical, and a majority of the voting interests of GCI Liberty and Liberty 

Broadband are held by common shareholders. 

The qualifications of the proposed transferee, Liberty Broadband, and its 49% voting 

shareholder, Dr. Malone, are a matter of record at the Commission.  For example, in 2016, the 

Commission had the opportunity to examine the qualifications of Liberty Broadband and Dr. 

Malone in the context of the Charter, Time Warner Cable, Advance/Newhouse transactions.  At 

that time, the Commission noted that: (a) Liberty Broadband would have a significant ownership 

interest (17-19%) in “New Charter;” (b) Dr. Malone “is Chairman of the Board of Liberty 

Broadband, and owns shares constituting 46.6 percent of the voting power and 8.7 percent of the 

equity of Liberty Broadband;” and (c) Dr. Malone “is a member of Charter’s Board, and is likely 

to be one of the three directors that Liberty Broadband would name to New Charter’s Board.”15

14 See AT&T-DIRECTV Order, 9142 at ¶25; Applications of Sprint Nextel Corp. and SoftBank Corp. and Starburst 
II, Inc. for Consent to Transfer of Control of Licenses and Authorizations, Memorandum Opinion and Order, 
Declaratory Ruling, and Order on Reconsideration, 28 FCC Rcd. 9642, 9653 at ¶27 (2013).  In any event, the 
Commission concluded in 2017 that GCI Liberty had “the requisite citizenship, character, financial, technical and 
other basic qualifications under the Act and our rules, regulations and policies.”  See GCI Liberty Order, 9355 at ¶12.  
In making that determination, the Commission noted, among other things, that upon consummation of the transaction 
under consideration at that time, Dr. Malone would become “the only ultimate holder of a 10 percent or greater interest 
in GCI Liberty (4 percent equity interest; 27.4 percent voting interest).”  Id., 9350 at ¶4.   

15 See Applications of Charter Communications, Inc., Time Warner Cable Inc., and Advance/Newhouse Partnership for 
Consent to Assign or Transfer Control of Licenses and Authorizations, 31 FCC Rcd. 6327, 6413 at ¶179 (2016).  
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The Commission concluded that “the Applicants are fully qualified” and that grant of the proposed 

transactions among Charter, Time Warner Cable, Advance/Newhouse would serve the public 

interest.  Id., 6531 at ¶465.   

C. Absence of Foreseeable Public Interest Harms

The Proposed Transaction creates no foreseeable harms to competition or to the public 

interest generally.  In 2017, the Commission examined the applications for consent to the transfer 

of control of the licenses and authorizations held by GCI Holdings and/or its operating subsidiaries 

to GCI Liberty, and it concluded that there was “no evidence in the record to support a finding that 

the transaction will result in potential public interest harms.” GCI Liberty Order, 9355 at ¶14.  The 

Commission specifically noted that GCI Liberty would hold direct and indirect ownership interests 

in Charter, and that Charter and GCI “both provide cable television, Internet access and local voice 

services,” but it concluded that “there is no geographic overlap between the markets they serve.”  

See GCI Liberty Order, 9351 at ¶4.   

Because the GCI Liberty operating subsidiaries do not compete with Charter to provide 

service in any overlapping geographic areas, “there are no horizontal competitive effects that 

would arise from the transaction that would enable GCI Liberty to control access to more facilities 

in a given area than it does currently.”  Id., 9356 at ¶16.  Consequently, the Commission ultimately 

determined that the GCI Liberty transaction was “unlikely to result in public interest harms.”  Id., 

9361 at ¶29.  The same is true here because the GCI Liberty operating subsidiaries do not compete 

with Liberty Broadband or Charter to provide services in any overlapping geographic areas.  The 

proposed merger of GCI Liberty into Liberty Broadband does not give rise to any potential public 

interest harms. 
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D. Public Interest in License Transfers Under These Circumstances

Finally, grant of the applications will serve the public interest.  The Commission repeatedly 

has recognized “the clear public interest benefits in a licensee or authorization holder being able to 

assign or transfer control of its license or authorization freely.”16

Although technically there may be “a substantial change in ownership or control” of the 

entities holding the FCC licenses and authorizations (because all of the shares currently held by 

stockholders in GCI Liberty will be exchanged for shares of Liberty Broadband), the Proposed 

Transaction has many of the characteristics of a pro forma restructuring in that the Executive 

Officers of the two companies are identical, there are three common Board members, a majority 

of the voting shares of the two companies are held by common shareholders, and the subsidiary 

entities that hold the FCC licenses and authorizations will continue to function in the same manner 

they did before the Proposed Transaction.17  The Commission has recognized that transactions 

which are pro forma in nature are “deemed presumptively in the public interest.”  See, e.g., Fed. 

Commc’ns Bar Ass’n’s Petition Order, 6295 at ¶2.  Under these circumstances, the Commission 

should approve the Proposed Transaction promptly. 

16 See, e.g., GCI Liberty Order, 9353 at ¶9; Applications of T-Mobile US Inc. and Sprint Corp., Memorandum Opinion 
and Order, Declaratory Ruling, and Order of Proposed Modification, 34 FCC Rcd. 10,578, 10,596 at ¶41 (2019), 
appeal dismissed, Commc’ns Workers of Am. v. Fed. Commc’ns Comm’n, No. 19-1254, 2020 U.S. App. LEXIS 13047 
(D.C. Cir. Mar. 30, 2020). 

17 The Commission has noted that:  “In general, a substantial change in ownership or control occurs when there is a 
transfer of fifty percent or more of a licensee's stock or a transfer that results in a stockholder whose qualifications 
have not been passed on by the Commission acquiring at least a fifty percent voting interest in a licensee.”  In re Fed. 
Commc'ns Bar Ass’n's Petition for Forbearance, Memorandum Opinion and Order, 13 FCC Rcd. 6293, 6298 at ¶8 
(1998) (“Fed. Commc’ns Bar Ass’n’s Petition Order”).  Functionally, that is not occurring here because a majority of 
the voting interests in both companies is held by the same shareholders. 



-12- 

V. ADDITIONAL ADMINISTRATIVE MATTERS 

A. Request for Approval of Additional Authorizations 

GCI Liberty and/or its subsidiaries may have on file now, or may subsequently file, 

additional requests for authorizations for new or modified facilities that may be granted before the 

Commission takes action on applications associated with the Proposed Transaction.  Accordingly, 

the Applicants respectfully request that any Commission approval of any such application include 

authority for transfer of control to Liberty Broadband of:  (1) any licenses and/or authorizations 

issued to GCI Liberty or any of its subsidiaries or affiliates during the Commission’s review of the 

applications and the period required for the consummation of the Proposed Transaction following 

approval (including, for example, applications for new facilities, modifications of existing licenses, 

spectrum leases, and special temporary authority); (2) any construction permits that mature into 

licenses after closing; and (3) applications filed by the Applicants or their subsidiaries or affiliates 

that are filed after the date of these applications and remain pending at the time of consummation.  

Such action would be fully consistent with prior decisions of the Commission.18  In addition, the 

Applicants request that Commission approval include any licenses or authorizations that may have 

been inadvertently omitted. 

B. Trafficking 

To the extent any authorizations for unconstructed systems are covered by the Proposed 

Transaction, these authorizations are merely incidental, with no separate payment being made for 

18 See, e.g., Applications of AT&T Wireless Services, Inc. and Cingular Wireless Corp. for Consent to Transfer 
Control of Licenses and Authorizations, Memorandum Opinion and Order, 19 FCC Rcd. 21,522, 21,626 at ¶ 275 
(2004) (“AT&T-Cingular Order”). 
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any individual authorization or facility.  Accordingly, there is no reason to review the Proposed 

Transaction from a trafficking perspective.19

C. Exemption from Cut-Off Rules 

Pursuant to Sections 1.927(h), 1.929(a)(2) and 1.933(b) of the Commission’s rules20 and 

to the extent necessary, Applicants request a blanket exemption from any applicable cut-off rules 

in cases where the Applicants file amendments to pending applications to reflect consummation 

of the Proposed Transaction.  This exemption is requested so that amendments to pending 

applications to report the change in ultimate ownership of these licensees are not treated as major 

amendments.  The scope of the Proposed Transaction demonstrates that the ownership change 

would not be made for the acquisition of any particular pending application, but as part of a larger 

transaction undertaken for an independent and legitimate business purpose.  Grant of such 

application would be consistent with previous Commission decisions granting a blanket exemption 

in cases involving similar transactions.21

D. Ex Parte Status 

The Applicants request that the Commission treat this proceeding as permit-but-disclose 

pursuant to Section 1.1206 of the Commission’s rules.22

19 See 47 C.F.R. § 1.948(i) (noting that the Commission may request additional information regarding trafficking if it 
appears that a transaction involves unconstructed authorizations that were obtained for the principal purpose of 
speculation); id. § 101.55(c)-(d) (permitting transfers of unconstructed microwave facilities that are “incidental to a 
sale of other facilities or merger of interests”). 

20 See id. §§ 1.927(h), 1.929(a)(2), 1.933(b). 

21 See, e.g., Sprint Nextel Corp. and Clearwire Corp., Memorandum Opinion and Order, FCC 08-259, 23 FCC Rcd. 
17,570, 17,611 at ¶ 105 (2008); ), reconsideration denied and dismissed, Order on Reconsideration, 27 FCC Rcd. 
16478 (2012); AT&T-Cingular Order, 19 FCC Rcd., 21,626 at ¶ 275; PacifiCorp Holdings, Inc., Transferor, and 
Century Tel. Enterprises, Inc., Transferee, for Consent to Transfer Control of Pacific Telecom, Inc., a Subsidiary of 
PacifiCorp Holdings, Inc., Memorandum Opinion and Order, DA 97-2225, 13 FCC Rcd. 8891, 8915-16 at ¶47 (1997); 
Applications of Craig O. McCaw, Transferor, and American Telephone and Telegraph Co., Transferee, Memorandum 
Opinion and Order, FCC 94-238, 9 FCC Rcd. 5836, 5909 at ¶137, n.300 (1994), aff’d, SBC Commc’ns, Inc. v. Fed. 
Commc’ns Comm’n, 56 F.3d 1484 (D.C. Cir. 1995).

22 See 47 C.F.R. § 1.1206.
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E. Other Filings 

In connection with the Proposed Transaction, the Applicants are or will be making filings 

with the Federal Trade Commission and U.S. Department of Justice pursuant to the Hart-Scott-

Rodino Antitrust Improvements Act and with the Regulatory Commission of Alaska. 

VI. CONCLUSION 

For the foregoing reasons, approval of the Proposed Transaction will serve the public 

interest, and the Commission should grant the applications expeditiously. 
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ATTACHMENT 1.A 

CURRENT STRUCTURE OF GCI LIBERTY, INC.  
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ATTACHMENT 1.B 

CURRENT STRUCTURE OF LIBERTY BROADBAND CORPORATION
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ATTACHMENT 1.C 

PRO FORMA STRUCTURE POST-TRANSACTION 

OF LIBERTY BROADBAND CORPORATION
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ATTACHMENT 2 

CGI LIBERTY, INC. 
FCC LICENSES AND AUTHORIZATIONS 

FCC-Issued Wireless Licenses 

Name of Licensee Call Sign/Identifier 
Type of Wireless 

Service23

The Alaska Wireless Network, LLC WQGD632 AW  

The Alaska Wireless Network, LLC WGX538 CF 

The Alaska Wireless Network, LLC WGX539 CF 

The Alaska Wireless Network, LLC L000022937 BR 

The Alaska Wireless Network, LLC L000022938 BR 

The Alaska Wireless Network, LLC L000022939 BR 

The Alaska Wireless Network, LLC L000022940 BR 

The Alaska Wireless Network, LLC L000022942 BR 

The Alaska Wireless Network, LLC L000024283 BR 

The Alaska Wireless Network, LLC L000024458 YC 

The Alaska Wireless Network, LLC L000024459 YH 

The Alaska Wireless Network, LLC L000031142 BR 

The Alaska Wireless Network, LLC L000031143 BR 

The Alaska Wireless Network, LLC L000038876 AW 

The Alaska Wireless Network, LLC L000041421 WT 

23 AW – AWS (1710-1755 MHz and 2110-2155 MHz) 
  BR – Broadband Radio Service 
  CB – Basic Exchange Telephone Radio Service 
  CF – Common Carrier Fixed Point to Point Microwave 
  CL – Cellular  
  CR – Rural Radiotelephone 
  CW – PCS Broadband 
  CY – 1910-1915/1990-1995 MHz Bands, Market Area 
  ED – Educational Broadband Service 
  IG – Industrial/Business Pool, Conventional 
  LD – Local Multipoint Distribution Service 
  MG – Microwave Industrial/Business Pool 
  NN – 3650-3700 MHz 
  RP – Broadcast Auxiliary Remote Pickup 
  TP – TV Pickup 
  TS – TV Studio Transmitter Link 
  TT – TV Translator Relay 
  UU – Upper Microwave Flexible Use Service (UMFUS) 
  WT – 600 MHz   
  WY – 700 MHz Lower Band (Blocks A, B & E) 
  YC –  800 Auctioned SMR 
  YH –  800 Auctioned SMR – Rebanded YC 
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Name of Licensee Call Sign/Identifier 
Type of Wireless 

Service23

The Alaska Wireless Network, LLC L000041422 WT 

United Utilities, Inc. KNLV828 CB 

United Utilities, Inc. KNLW441 CB 

GCI Communication Corp. L000011827 CF 

GCI Communication Corp. L000011828 CF 

GCI Communication Corp. L000011829 CF 

GCI Communication Corp. L000011830 CF 

GCI Communication Corp. L000011831 CF 

GCI Communication Corp. WLT719 CF 

GCI Communication Corp. WLT720 CF 

GCI Communication Corp. WLT721 CF 

GCI Communication Corp. WQGQ616 CF 

GCI Communication Corp. WQGQ617 CF 

GCI Communication Corp. WQGQ817 CF 

GCI Communication Corp. WQHS368 CF 

GCI Communication Corp. WQHS369 CF 

GCI Communication Corp. WQIB697 CF 

GCI Communication Corp. WQIB708 CF 

GCI Communication Corp. WQJJ444 CF 

GCI Communication Corp. WQJJ445 CF 

GCI Communication Corp. WQNS522 CF 

GCI Communication Corp. WQNW494 CF 

GCI Communication Corp. WQNX558 CF 

GCI Communication Corp. WQNY865 CF 

GCI Communication Corp. WQOA577 CF 

GCI Communication Corp. WQOC838 CF 

GCI Communication Corp. WQOF820 CF 

GCI Communication Corp. WQOG739 CF 

GCI Communication Corp. WQQG896 CF 

GCI Communication Corp. WQQG897 CF 

GCI Communication Corp. WQQK794 CF 

GCI Communication Corp. WQQN319 CF 

GCI Communication Corp. WQQN341 CF 

GCI Communication Corp. WQUZ208 CF 

GCI Communication Corp. WQUZ209 CF 

GCI Communication Corp. WQUZ210 CF 

GCI Communication Corp. WQVD434 CF 

GCI Communication Corp. WQWJ430 CF 



-27- 
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Type of Wireless 

Service23

GCI Communication Corp. WQWJ431 CF 

GCI Communication Corp. WQXC925 CF 

GCI Communication Corp. WQXC926 CF 

GCI Communication Corp. WQXG265 CF 

GCI Communication Corp. WQXH331 CF 

GCI Communication Corp. WQXP590 CF 

GCI Communication Corp. WQXQ956 CF 

GCI Communication Corp. WQXQ957 CF 

GCI Communication Corp. WQXU707 CF 

GCI Communication Corp. WQZD780 CF 

GCI Communication Corp. WQZE276 CF 

GCI Communication Corp. WQZG490 CF 

GCI Communication Corp. WQZQ781 CF 

GCI Communication Corp. WRBR550 CF 

GCI Communication Corp. WRCE554 CF 

GCI Communication Corp. WRCE555 CF 

The Alaska Wireless Network, LLC WMP367 CF 

The Alaska Wireless Network, LLC WPOS926 CF 

The Alaska Wireless Network, LLC WPOS927 CF 

The Alaska Wireless Network, LLC WPYS406 CF 

The Alaska Wireless Network, LLC WPYT336 CF 

The Alaska Wireless Network, LLC WPYT344 CF 

The Alaska Wireless Network, LLC WPZT747 CF 

The Alaska Wireless Network, LLC WPZT748 CF 

The Alaska Wireless Network, LLC WQAA251 CF 

The Alaska Wireless Network, LLC WQBU438 CF 

The Alaska Wireless Network, LLC WQIH276 CF 

The Alaska Wireless Network, LLC WQIH277 CF 

The Alaska Wireless Network, LLC WQIQ572 CF 

The Alaska Wireless Network, LLC WQIQ577 CF 

The Alaska Wireless Network, LLC WQIQ578 CF 

The Alaska Wireless Network, LLC WQIQ579 CF 

The Alaska Wireless Network, LLC WQJP602 CF 

The Alaska Wireless Network, LLC WQJP603 CF 

The Alaska Wireless Network, LLC WQJQ506 CF 

The Alaska Wireless Network, LLC WQJQ507 CF 

The Alaska Wireless Network, LLC WQJV541 CF 

The Alaska Wireless Network, LLC WQJV542 CF 
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The Alaska Wireless Network, LLC WQJV543 CF 

The Alaska Wireless Network, LLC WQJV544 CF 

The Alaska Wireless Network, LLC WQJV545 CF 

The Alaska Wireless Network, LLC WQJW777 CF 

The Alaska Wireless Network, LLC WQJW778 CF 

The Alaska Wireless Network, LLC WQJX390 CF 

The Alaska Wireless Network, LLC WQJX485 CF 

The Alaska Wireless Network, LLC WQJX486 CF 

The Alaska Wireless Network, LLC WQJX490 CF 

The Alaska Wireless Network, LLC WQJX643 CF 

The Alaska Wireless Network, LLC WQJX768 CF 

The Alaska Wireless Network, LLC WQJY208 CF 

The Alaska Wireless Network, LLC WQKT528 CF 

The Alaska Wireless Network, LLC WQKT529 CF 

The Alaska Wireless Network, LLC WQKT530 CF 

The Alaska Wireless Network, LLC WQKT531 CF 

The Alaska Wireless Network, LLC WQKT532 CF 

The Alaska Wireless Network, LLC WQKT552 CF 

The Alaska Wireless Network, LLC WQKU528 CF 

The Alaska Wireless Network, LLC WQKU892 CF 

The Alaska Wireless Network, LLC WQKX674 CF 

The Alaska Wireless Network, LLC WQKX675 CF 

The Alaska Wireless Network, LLC WQLB632 CF 

The Alaska Wireless Network, LLC WQLJ640 CF 

The Alaska Wireless Network, LLC WQLU288 CF 

The Alaska Wireless Network, LLC WQNK703 CF 

The Alaska Wireless Network, LLC WQNK800 CF 

The Alaska Wireless Network, LLC WQNK802 CF 

The Alaska Wireless Network, LLC WQNK804 CF 

The Alaska Wireless Network, LLC WQNK805 CF 

The Alaska Wireless Network, LLC WQNK879 CF 

The Alaska Wireless Network, LLC WQNN887 CF 

The Alaska Wireless Network, LLC WQNV764 CF 

The Alaska Wireless Network, LLC WQNV765 CF 

The Alaska Wireless Network, LLC WQNW206 CF 

The Alaska Wireless Network, LLC WQNX560 CF 

The Alaska Wireless Network, LLC WQNX562 CF 

The Alaska Wireless Network, LLC WQOA581 CF 
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Name of Licensee Call Sign/Identifier 
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Service23

The Alaska Wireless Network, LLC WQOC394 CF 

The Alaska Wireless Network, LLC WQOC395 CF 

The Alaska Wireless Network, LLC WQOP527 CF 

The Alaska Wireless Network, LLC WQOP696 CF 

The Alaska Wireless Network, LLC WQPG344 CF 

The Alaska Wireless Network, LLC WQPG345 CF 

The Alaska Wireless Network, LLC WQPG406 CF 

The Alaska Wireless Network, LLC WQPZ576 CF 

The Alaska Wireless Network, LLC WQQK242 CF 

The Alaska Wireless Network, LLC WQQK678 CF 

The Alaska Wireless Network, LLC WQQK691 CF 

The Alaska Wireless Network, LLC WQQK824 CF 

The Alaska Wireless Network, LLC WQQL854 CF 

The Alaska Wireless Network, LLC WQQL855 CF 

The Alaska Wireless Network, LLC WQQM467 CF 

The Alaska Wireless Network, LLC WQQW582 CF 

The Alaska Wireless Network, LLC WQRL432 CF 

The Alaska Wireless Network, LLC WQRL441 CF 

The Alaska Wireless Network, LLC WQRL699 CF 

The Alaska Wireless Network, LLC WQRN943 CF 

The Alaska Wireless Network, LLC WQSY298 CF 

The Alaska Wireless Network, LLC WQTG515 CF 

The Alaska Wireless Network, LLC WQUV564 CF 

The Alaska Wireless Network, LLC WQUV565 CF 

The Alaska Wireless Network, LLC WQUV952 CF 

The Alaska Wireless Network, LLC WQUV953 CF 

The Alaska Wireless Network, LLC WQVA240 CF 

The Alaska Wireless Network, LLC WQVB375 CF 

The Alaska Wireless Network, LLC WQVB776 CF 

The Alaska Wireless Network, LLC WQVB777 CF 

The Alaska Wireless Network, LLC WQVF337 CF 

The Alaska Wireless Network, LLC WQVF548 CF 

The Alaska Wireless Network, LLC WQVF670 CF 

The Alaska Wireless Network, LLC WQVG596 CF 

The Alaska Wireless Network, LLC WQVJ485 CF 

The Alaska Wireless Network, LLC WQVJ564 CF 

The Alaska Wireless Network, LLC WQVR321 CF 

The Alaska Wireless Network, LLC WQVZ366 CF 
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Name of Licensee Call Sign/Identifier 
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The Alaska Wireless Network, LLC WQWD388 CF 

The Alaska Wireless Network, LLC WQXB523 CF 

The Alaska Wireless Network, LLC WQXD682 CF 

The Alaska Wireless Network, LLC WQXE554 CF 

The Alaska Wireless Network, LLC WQXE670 CF 

The Alaska Wireless Network, LLC WQXF852 CF 

The Alaska Wireless Network, LLC WQXG821 CF 

The Alaska Wireless Network, LLC WQXH504 CF 

The Alaska Wireless Network, LLC WQXI861 CF 

The Alaska Wireless Network, LLC WQXJ652 CF 

The Alaska Wireless Network, LLC WQXR276 CF 

The Alaska Wireless Network, LLC WQXZ590 CF 

The Alaska Wireless Network, LLC WQXZ593 CF 

The Alaska Wireless Network, LLC WQYR754 CF 

The Alaska Wireless Network, LLC WQYT222 CF 

The Alaska Wireless Network, LLC WQZE492 CF 

The Alaska Wireless Network, LLC WQZE974 CF 

The Alaska Wireless Network, LLC WQZE987 CF 

The Alaska Wireless Network, LLC WQZE989 CF 

The Alaska Wireless Network, LLC WQZE990 CF 

The Alaska Wireless Network, LLC WQZE992 CF 

The Alaska Wireless Network, LLC WQZF269 CF 

The Alaska Wireless Network, LLC WQZF270 CF 

The Alaska Wireless Network, LLC WRAA524 CF 

The Alaska Wireless Network, LLC WRAK310 CF 

The Alaska Wireless Network, LLC WRAK311 CF 

The Alaska Wireless Network, LLC WRAK327 CF 

The Alaska Wireless Network, LLC WRAL959 CF 

The Alaska Wireless Network, LLC WRAS652 CF 

The Alaska Wireless Network, LLC WRAS657 CF 

The Alaska Wireless Network, LLC WRAT981 CF 

The Alaska Wireless Network, LLC WRAV958 CF 

The Alaska Wireless Network, LLC WRAV959 CF 

The Alaska Wireless Network, LLC WRCR710 CF 

The Alaska Wireless Network, LLC WRCV700 CF 

The Alaska Wireless Network, LLC WRDJ535 CF 

The Alaska Wireless Network, LLC WRDQ259 CF 

The Alaska Wireless Network, LLC WRDQ260 CF 
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The Alaska Wireless Network, LLC WRDQ315 CF 

The Alaska Wireless Network, LLC WREW603 CF 

The Alaska Wireless Network, LLC WRFK431 CF 

Unicom, Inc WQPH548 CF 

Unicom, Inc WQPH550 CF 

Unicom, Inc WQPH555 CF 

Unicom, Inc WQPN774 CF 

Unicom, Inc WQQC358 CF 

Unicom, Inc WQRF582 CF 

Unicom, Inc WQRF584 CF 

Unicom, Inc WQRF585 CF 

Unicom, Inc WQRG825 CF 

Unicom, Inc WQSS602 CF 

Unicom, Inc WQSS774 CF 

Unicom, Inc WQTD410 CF 

Unicom, Inc WQTD913 CF 

Unicom, Inc WQTL756 CF 

Unicom, Inc WQTQ590 CF 

Unicom, Inc WQVB358 CF 

Unicom, Inc WQVE411 CF 

Unicom, Inc WQVL277 CF 

Unicom, Inc WQVP475 CF 

Unicom, Inc WQYM249 CF 

Unicom, Inc WQYM376 CF 

Unicom, Inc WQYP549 CF 

Unicom, Inc WQYT410 CF 

Unicom, Inc WQYY270 CF 

Unicom, Inc. WQVW765 CF 

Unicom, Inc. WQWP861 CF 

Unicom, Inc. WQZF365 CF 

Unicom, Inc. WQZF366 CF 

Unicom, Inc. WQZF948 CF 

Unicom, Inc. WQZN322 CF 

Unicom, Inc. WQZQ704 CF 

Unicom, Inc. WQZR495 CF 

Unicom, Inc. WQZS706 CF 

Unicom, Inc. WRAE816 CF 

Unicom, Inc. WRAE817 CF 
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Name of Licensee Call Sign/Identifier 
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United Utilities, Inc. WFY991 CF 

United Utilities, Inc. WHQ627 CF 

United Utilities, Inc. WHQ636 CF 

United Utilities, Inc. WMR514 CF 

United Utilities, Inc. WPNC596 CF 

United Utilities, Inc. WPNC597 CF 

United Utilities, Inc. WPNG502 CF 

United Utilities, Inc. WPNI268 CF 

United Utilities, Inc. WPNI269 CF 

United Utilities, Inc. WQDR573 CF 

United Utilities, Inc. WQDZ865 CF 

United Utilities, Inc. WQHK390 CF 

United Utilities, Inc. WQIY831 CF 

United Utilities, Inc. WQKU895 CF 

United Utilities, Inc. WQKU896 CF 

United Utilities, Inc. WQKU897 CF 

United Utilities, Inc. WQNS404 CF 

United Utilities, Inc. WQNS409 CF 

United Utilities, Inc. WQNS411 CF 

United Utilities, Inc. WQNS412 CF 

United Utilities, Inc. WQNS479 CF 

United Utilities, Inc. WQNS480 CF 

United Utilities, Inc. WQNS544 CF 

United Utilities, Inc. WQNT405 CF 

United Utilities, Inc. WQNT407 CF 

United Utilities, Inc. WQNZ680 CF 

United Utilities, Inc. WQNZ681 CF 

United Utilities, Inc. WQOC956 CF 

United Utilities, Inc. WQOC962 CF 

United Utilities, Inc. WQQA614 CF 

United Utilities, Inc. WQYF949 CF 

United Utilities, Inc. WQYF950 CF 

United Utilities, Inc. WQYI302 CF 

United Utilities, Inc. WQYL381 CF 

United Utilities, Inc. WQYM563 CF 

United Utilities, Inc. WQYM566 CF 

United Utilities, Inc. WQYQ924 CF 

United Utilities, Inc. WRAU579 CF 
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United2, LLC WPNI462 CF 

United2, LLC WPNI463 CF 

United2, LLC WPNI464 CF 

United2, LLC WPZC203 CF 

United2, LLC WPZC205 CF 

United2, LLC WQDR574 CF 

United2, LLC WQDR581 CF 

United2, LLC WQDR582 CF 

United2, LLC WQEA796 CF 

United2, LLC WQFI285 CF 

United2, LLC WQFI288 CF 

United2, LLC WQFI289 CF 

United2, LLC WQFI290 CF 

United2, LLC WQFI527 CF 

United2, LLC WQFI531 CF 

United2, LLC WQFI740 CF 

United2, LLC WQFI846 CF 

United2, LLC WQFI851 CF 

United2, LLC WQFJ407 CF 

United2, LLC WQGY317 CF 

United2, LLC WQGY318 CF 

United2, LLC WQHH678 CF 

United2, LLC WQHH679 CF 

United2, LLC WQHK384 CF 

United2, LLC WQHM636 CF 

United2, LLC WQNS545 CF 

United2, LLC WQNT409 CF 

United2, LLC WQNT546 CF 

United2, LLC WQOI212 CF 

United2, LLC WQYH445 CF 

United2, LLC WREN519 CF 

GCI Communication Corp. L000005683 CL 

The Alaska Wireless Network, LLC KNKA480 CL 

The Alaska Wireless Network, LLC KNKN204 CL 

The Alaska Wireless Network, LLC KNKN261 CL 

The Alaska Wireless Network, LLC KNKQ340 CL 

The Alaska Wireless Network, LLC KNKQ398 CL 

The Alaska Wireless Network, LLC KNKR274 CL 
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The Alaska Wireless Network, LLC KNKR275 CL 

The Alaska Wireless Network, LLC WPOJ688 CL 

The Alaska Wireless Network, LLC WPOJ693 CL 

The Alaska Wireless Network, LLC WPOJ694 CL 

The Alaska Wireless Network, LLC WPOJ849 CL 

The Alaska Wireless Network, LLC WPOJ850 CL 

The Alaska Wireless Network, LLC WPOJ851 CL 

The Alaska Wireless Network, LLC WPOJ853 CL 

The Alaska Wireless Network, LLC WPOJ865 CL 

The Alaska Wireless Network, LLC WPOJ867 CL 

The Alaska Wireless Network, LLC WPOL233 CL 

The Alaska Wireless Network, LLC WPON879 CL 

The Alaska Wireless Network, LLC WPWF379 CL 

The Alaska Wireless Network, LLC WQJL936 CL 

The Alaska Wireless Network, LLC WQKY736 CL 

The Alaska Wireless Network, LLC WQKY737 CL 

The Alaska Wireless Network, LLC WQQZ490 CL 

United Utilities, Inc. KNKD748 CR 

United Utilities, Inc. KNKD749 CR 

United Utilities, Inc. KNKI537 CR 

United Utilities, Inc. KNKJ690 CR 

United Utilities, Inc. KNKL549 CR 

United Utilities, Inc. KNKL617 CR 

United Utilities, Inc. KNKM548 CR 

United Utilities, Inc. KNKM804 CR 

United Utilities, Inc. KNKO881 CR 

United Utilities, Inc. KNKO971 CR 

United Utilities, Inc. KNKP389 CR 

United Utilities, Inc. KNKP414 CR 

United Utilities, Inc. KNKP446 CR 

United Utilities, Inc. KNKS200 CR 

United Utilities, Inc. WQST327 CR 

The Alaska Wireless Network, LLC KNLF297 CW 

The Alaska Wireless Network, LLC KNLF298 CW 

The Alaska Wireless Network, LLC KNLF936 CW 

The Alaska Wireless Network, LLC KNLG363 CW 

The Alaska Wireless Network, LLC KNLG364 CW 

The Alaska Wireless Network, LLC KNLG973 CW 
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The Alaska Wireless Network, LLC KNLG981 CW 

The Alaska Wireless Network, LLC WPVZ815 CW 

The Alaska Wireless Network, LLC L000018007 CY  

The Alaska Wireless Network, LLC L000018119 ED 

Denali Media Holdings Corp. WQSY276 IG 

GCI Communication Corp. WQLG623 IG 

GCI Communication Corp. WQVE335 IG 

GCI Communication Corp. WRAU843 IG 

GCI Communication Corp. WRED725 IG 

Provide Gifts, Inc.  WQRA367 IG 

GCI Communication Corp. WPLM396 LD 

Denali Media Anchorage, Corp WPOS651 MG 

Denali Media Anchorage, Corp WQWV312 MG 

Denali Media Anchorage, Corp WQWW805 MG 

The Alaska Wireless Network, LLC WPYS365 MG 

The Alaska Wireless Network, LLC WPYS366 MG 

The Alaska Wireless Network, LLC WPYS400 MG 

The Alaska Wireless Network, LLC WPYS402 MG 

The Alaska Wireless Network, LLC WPYT325 MG 

The Alaska Wireless Network, LLC WPYT353 CF 

The Alaska Wireless Network, LLC WPYU272 CF 

The Alaska Wireless Network, LLC WPYU277 CF 

The Alaska Wireless Network, LLC WQNM524 CF 

The Alaska Wireless Network, LLC WQKF399 NN 

Denali Media Anchorage, Corp KPF869 RP 

Denali Media Anchorage, Corp WZZ770 RP 

Denali Media Anchorage, Corp KC26375 TP  

Denali Media Anchorage, Corp WQMZ840 TT  

The Alaska Wireless Network, LLC WREV594 UU 

The Alaska Wireless Network, LLC WREV595 UU 

The Alaska Wireless Network, LLC WREV596 UU 

The Alaska Wireless Network, LLC WREV597 UU 

The Alaska Wireless Network, LLC WREV598 UU 

The Alaska Wireless Network, LLC WREV599 UU 

The Alaska Wireless Network, LLC WREB600 UU 

The Alaska Wireless Network, LLC WREV601 UU 

The Alaska Wireless Network, LLC WREV602 UU 

The Alaska Wireless Network, LLC WREV603 UU 
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The Alaska Wireless Network, LLC WREV604 UU 

The Alaska Wireless Network, LLC WREV605 UU 

The Alaska Wireless Network, LLC WREV606 UU 

The Alaska Wireless Network, LLC WRHR512 UU 

The Alaska Wireless Network, LLC WRHR513 UU 

The Alaska Wireless Network, LLC WRHR514 UU 

The Alaska Wireless Network, LLC WRHR515 UU 

The Alaska Wireless Network, LLC WRHR516 UU 

The Alaska Wireless Network, LLC WRHR517 UU 

The Alaska Wireless Network, LLC WRHR518 UU 

The Alaska Wireless Network, LLC WRHE519 UU 

The Alaska Wireless Network, LLC WQZS234 WT 

The Alaska Wireless Network, LLC WQZS235 WT 

The Alaska Wireless Network, LLC WQZS236 WT 

The Alaska Wireless Network, LLC WQZS237 WT 

The Alaska Wireless Network, LLC WQZS238 WT 

The Alaska Wireless Network, LLC WQZS239 WT 

The Alaska Wireless Network, LLC WQJU656 WY  

FCC-Issued Submarine Cable Landing Licenses 

Name of Licensee(s) File Number(s) System24

GCI Communication Corp. 

SCL-LIC-19961205-00615 
(Old File No. SCL-97-003) 

SCL-LIC-19980602-00008 
(Old File No. SCL-97-003) 

SCL-ASG-19971125-00013 
SCL-MOD-20020409-00018 
SCL-MOD-20020409-00019 

Alaska United East 

Unicom, Inc. 

SCL-LIC-20020522-00047 
SCL-LPN-20030912-00026 
SCL-ASG-20080515-00025 
SCL-ASG-20121019-00013 

Alaska United West 

GCI Communication Corp. 
United Utilities, Inc. 

SCL-LIC-20100914-00021 Cook Inlet Segment 

Kodiak Kenai Fiber Link, Inc. 
SCL-LIC-20060413-00004 
SCL-ASG-20090817-00025 

Kodiak-Kenai Fiber Link 

24  GCI used these names for purposes of licensing each discrete cable system.  For commercial purposes, GCI refers 
to these systems collectively as the Alaska United Fiber-Optic Cable System. 
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GCI Communication Corp. SCL-LIC-20071023-00019 Alaska United Southeast  

GCI Communication Corp.  SCL-LIC-20171031-00024 AU-Aleutian 

FCC-Issued Earth Station Licenses 

Name of Licensee Call Sign Type of Earth Station License 

Denali Media Anchorage, Corp E060291 transmit/receive 

GCI Communication Corp. E000627 transmit/receive 

GCI Communication Corp. E000629 transmit/receive 

GCI Communication Corp. E000632 transmit/receive 

GCI Communication Corp. E000633 transmit/receive 

GCI Communication Corp. E000634 transmit/receive 

GCI Communication Corp. E000635 transmit/receive 

GCI Communication Corp. E000638 transmit/receive 

GCI Communication Corp. E010030 transmit/receive 

GCI Communication Corp. E010032 transmit/receive 

GCI Communication Corp. E010091 transmit/receive 

GCI Communication Corp. E020088 transmit/receive 

GCI Communication Corp. E020104 transmit/receive 

GCI Communication Corp. E020107 transmit/receive 

GCI Communication Corp. E020133 transmit/receive 

GCI Communication Corp. E020176 transmit/receive 

GCI Communication Corp. E020221 transmit/receive 

GCI Communication Corp. E020222 transmit/receive 

GCI Communication Corp. E020223 transmit/receive 

GCI Communication Corp. E020224 transmit/receive 

GCI Communication Corp. E020225 transmit/receive 

GCI Communication Corp. E020226 transmit/receive 

GCI Communication Corp. E020227 transmit/receive 

GCI Communication Corp. E020253 transmit/receive 

GCI Communication Corp. E020336 transmit/receive 

GCI Communication Corp. E030192 transmit/receive 

GCI Communication Corp. E040338 transmit/receive 

GCI Communication Corp. E040394 transmit/receive 

GCI Communication Corp. E040395 transmit/receive 

GCI Communication Corp. E050399 transmit/receive 

GCI Communication Corp. E060358 transmit/receive 

GCI Communication Corp. E060426 transmit/receive 

GCI Communication Corp. E060427 transmit/receive 
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GCI Communication Corp. E060428 transmit/receive 

GCI Communication Corp. E070069 transmit/receive 

GCI Communication Corp. E090158 transmit/receive 

GCI Communication Corp. E110133 transmit/receive 

GCI Communication Corp. E110137 transmit/receive 

GCI Communication Corp. E110140 transmit/receive 

GCI Communication Corp. E110169 transmit/receive 

GCI Communication Corp. E120021 transmit/receive 

GCI Communication Corp. E120041 transmit/receive 

GCI Communication Corp. E120184 transmit/receive 

GCI Communication Corp. E120185 transmit/receive 

GCI Communication Corp. E120186 transmit/receive 

GCI Communication Corp. E120187 transmit/receive 

GCI Communication Corp. E120191 transmit/receive 

GCI Communication Corp. E120192 transmit/receive 

GCI Communication Corp. E120193 transmit/receive 

GCI Communication Corp. E120235 transmit/receive 

GCI Communication Corp. E120237 transmit/receive 

GCI Communication Corp. E130146 transmit/receive 

GCI Communication Corp. E140073 transmit/receive 

GCI Communication Corp. E160156 transmit/receive 

GCI Communication Corp. E190860 transmit/receive 

GCI Communication Corp. E2490 transmit/receive 

GCI Communication Corp. E2491 transmit/receive 

GCI Communication Corp. E850089 transmit/receive 

GCI Communication Corp. E873414 transmit/receive 

GCI Communication Corp. E873440 transmit/receive 

GCI Communication Corp. E873586 transmit/receive 

GCI Communication Corp. E874371 transmit/receive 

GCI Communication Corp. E890566 transmit/receive 

GCI Communication Corp. E890589 transmit/receive 

GCI Communication Corp. E890590 transmit/receive 

GCI Communication Corp. E890591 transmit/receive 

GCI Communication Corp. E890647 transmit/receive 

GCI Communication Corp. E900261 transmit/receive 

GCI Communication Corp. E900442 transmit/receive 

GCI Communication Corp. E900478 transmit/receive 

GCI Communication Corp. E960346 transmit/receive 
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GCI Communication Corp. E960349 transmit/receive 

GCI Communication Corp. E960369 transmit/receive 

GCI Communication Corp. E960383 transmit/receive 

GCI Communication Corp. E960384 transmit/receive 

GCI Communication Corp. E960385 transmit/receive 

GCI Communication Corp. E960386 transmit/receive 

GCI Communication Corp. E960387 transmit/receive 

GCI Communication Corp. E960388 transmit/receive 

GCI Communication Corp. E960393 transmit/receive 

GCI Communication Corp. E960394 transmit/receive 

GCI Communication Corp. E960395 transmit/receive 

GCI Communication Corp. E960398 transmit/receive 

GCI Communication Corp. E960399 transmit/receive 

GCI Communication Corp. E960400 transmit/receive 

GCI Communication Corp. E960401 transmit/receive 

GCI Communication Corp. E960423 transmit/receive 

GCI Communication Corp. E960424 transmit/receive 

GCI Communication Corp. E960425 transmit/receive 

GCI Communication Corp. E960426 transmit/receive 

GCI Communication Corp. E960427 transmit/receive 

GCI Communication Corp. E960428 transmit/receive 

GCI Communication Corp. E960429 transmit/receive 

GCI Communication Corp. E960430 transmit/receive 

GCI Communication Corp. E960431 transmit/receive 

GCI Communication Corp. E960432 transmit/receive 

GCI Communication Corp. E960433 transmit/receive 

GCI Communication Corp. E960434 transmit/receive 

GCI Communication Corp. E960435 transmit/receive 

GCI Communication Corp. E960437 transmit/receive 

GCI Communication Corp. E960441 transmit/receive 

GCI Communication Corp. E960442 transmit/receive 

GCI Communication Corp. E960445 transmit/receive 

GCI Communication Corp. E960446 transmit/receive 

GCI Communication Corp. E960447 transmit/receive 

GCI Communication Corp. E960448 transmit/receive 

GCI Communication Corp. E960449 transmit/receive 

GCI Communication Corp. E960450 transmit/receive 

GCI Communication Corp. E960451 transmit/receive 
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GCI Communication Corp. E960452 transmit/receive 

GCI Communication Corp. E960453 transmit/receive 

GCI Communication Corp. E960454 transmit/receive 

GCI Communication Corp. E960455 transmit/receive 

GCI Communication Corp. E960456 transmit/receive 

GCI Communication Corp. E960457 transmit/receive 

GCI Communication Corp. E960458 transmit/receive 

GCI Communication Corp. E960459 transmit/receive 

GCI Communication Corp. E960460 transmit/receive 

GCI Communication Corp. E960461 transmit/receive 

GCI Communication Corp. E180787 transmit/receive 

GCI Communication Corp. E190038 transmit/receive 

GCI Communication Corp. E190720 transmit/receive 

GCI Communication Corp. E190721 transmit/receive 

GCI Communication Corp. E190722 transmit/receive 

GCI Communication Corp. E190847 transmit/receive 

GCI Communication Corp. E190849 transmit/receive 

GCI Communication Corp. E190850 transmit/receive 

GCI Communication Corp. E190851 transmit/receive 

GCI Communication Corp. E190862 transmit/receive 

GCI Communication Corp. E190853 transmit/receive 

Denali Media Anchorage, Corp E060015 transmit only 

Carriers Authorized by Blanket Authority Pursuant to 47 C.F.R. § 63.01 To Provide 

Domestic Interstate Telecommunications Service 

Name of Authorized Carrier Authorized Service 

GCI Communication Corp. Domestic interstate telecommunications service 

Unicom, Inc. Domestic interstate telecommunications service 

United Utilities, Inc. Domestic interstate telecommunications service 

United-KUC, Inc. Domestic interstate telecommunications service 

Yukon Telephone Co., Inc. Domestic interstate telecommunications service 

FCC-Issued International Telecommunications Services Authorizations 

Name of Authorized Carrier File Number Authority 

GCI Communication Corp. 
ITC-214-19960116-00009 

(Old File No. ITC-96-033) 
Global resale authority 
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ITC-ASG-20080821-00395 

The Alaska Wireless Network, 
LLC 

ITC-214-20120618-00162 Global resale authority 

FCC-Issued Broadcast Licenses 

Name of Licensee Call Sign Type of License

Denali Media Anchorage Corp. K04GP-D VHF digital TV translator 
Denali Media Anchorage Corp. K08LW-D VHF digital TV translator 
Denali Media Anchorage Corp. K11VP-D VHF digital TV translator 
Denali Media Anchorage Corp. K15AG-D UHF digital TV translator 
Denali Media Anchorage Corp. K29KH-D UHF digital TV translator 
Denali Media Anchorage Corp. K50MO-D UHF digital TV translator 
Denali Media Anchorage Corp. KTVA Commercial digital TV 

station 
Denali Media Juneau Corp. KTNL-TV Commercial digital TV 

station 
Denali Media Juneau Corp. KUBD Commercial digital TV 

station 
Denali Media Juneau Corp. KXLJ-LD UHF digital low power 
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ATTACHMENT 3 

GCI ELIGIBLE TELECOMMUNICATIONS CARRIER DESIGNATIONS 

Regulatory Commission of Alaska-Issued Eligible Telecommunications Carrier 

Designations 

ETC Name USAC Study Area Name ETC Type RCA Order

GCI Communications 
Corp. 

ACS of Anchorage

CLEC 

U-97-164(1)
Arctic Slope Tel. U-10-28(2)
Cordova Tel. Coop. U-10-22(2)
Copper Valley Telephone U-09-65(2)
ACS-Fairbanks Inc. U-01-11(1)
ACS-N Glacier State U-07-64(2)
ACS-AK Greatland U-01-11(1)
ACS -AK Juneau U-01-11(1)
Ketchikan Public UT U-06-132(2)
Matanuska Tel. Assoc. U-06-41(2)

United-KUC, Inc. United Utilities Inc. (United KUC) ILEC 

U-97-168(1); 
transferred to 
United KUC, Inc. 
in U-99-123 

United Utilities, Inc. United Utilities Inc. ILEC U-97-174(1)
Yukon Telephone 
Company

Yukon Tel. Co. Inc. 
ILEC 

U-97-177(1) 

Adak Tel. Utility

CMRS 

U-08-64(2)
ACS of Anchorage U-08-106(2)
Arctic Slope Tel. U-09-22(2)
Bristol Bay Tel. Coop. U-09-102(2)
Bush-Tell U-13-004(3)
Cordova Tel. Coop. U-09-36(3)
Copper Valley Telephone  
Cooperative Inc

U-08-141(3) 

ACS-Fairbanks U-08-106(2)
ACS-N Glacier State U-08-106(2)
ACS-AK Greatland U-08-106(2)
Interior Tel. Co. Inc. U-08-134(2)
ACS-AK Juneau U-08-106(2)
Ketchikan Public UT U-08-159(2)
Matanuska Tel. Assoc. U-08-106(2)
Mukluk Tel. Co. Inc. U-08-006(9)
Alaska Tel. Co. U-11-071(2)
Nushagak Elec. & Tel. U-09-38(2)
OTZ Tel. Cooperative U-09-26(2)
ACS- Sitka U-10-83(2)
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United Utilities Inc. U-09-005(2)
United Utilities Inc. (United KUC) U-08-107
Yukon Tel. Co. Inc. U-10-90(2)
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AGREEMENT AND PLAN OF MERGER 

This AGREEMENT AND PLAN OF MERGER (this “Agreement”) is made and entered 

into as of August 6, 2020, by and among Liberty Broadband Corporation, a Delaware 

corporation (“Parent”), Grizzly Merger Sub 1, LLC, a single member Delaware limited liability 

company and a direct Wholly Owned Subsidiary of Parent (“Merger LLC”), Grizzly Merger Sub 

2, Inc., a Delaware corporation and a direct Wholly Owned Subsidiary of Merger LLC (“Merger 

Sub”), and GCI Liberty, Inc., a Delaware corporation (the “Company”). 

RECITALS 

WHEREAS, the Parties intend that Merger Sub shall merge with and into the Company 

(the “Merger”), on the terms and subject to the conditions set forth in this Agreement and in 

accordance with Section 251 of the General Corporation Law of the State of Delaware 

(“DGCL”), with the Company surviving the Merger as the Surviving Corporation; 

WHEREAS, the Merger shall be immediately followed by a merger of the Surviving 

Corporation with and into Merger LLC (the “Upstream Merger”, and together with the Merger, 

the “Combination”), in accordance with Section 267 of the DGCL and Section 18-209(i) of the 

Delaware Limited Liability Company Act (the “DLLCA”), with Merger LLC surviving the 

Upstream Merger as the Surviving Company; 

WHEREAS, the Merger shall be mutually interdependent with and a condition precedent 

to the Upstream Merger, and the Upstream Merger shall be effected immediately following the 

Effective Time in accordance with the DGCL and the DLLCA; 

WHEREAS, simultaneously with the execution and delivery of this Agreement, and as a 

condition to the willingness of each of Parent and the Company to enter into this Agreement, 

John C. Malone, an individual (“Malone”), and certain other Persons are entering into voting 

agreements with Parent and the Company, copies of which are attached as Exhibit A-1 and 

Exhibit A-2 hereto, respectively (collectively, the “Voting Agreements”) and an Exchange 

Agreement with Parent, a copy of which is attached as Exhibit B hereto (the “Exchange 

Agreement”); 

WHEREAS, as of the date of this Agreement, the Company beneficially owns 

42,681,842 shares of Parent Series C Common Stock, representing 23.5% of the outstanding 

economic interest in Parent;
 

WHEREAS, the board of directors of Parent (the “Parent Board”) has established a 

special committee thereof consisting only of independent and disinterested directors (the “Parent 

Special Committee”) to, among other things, consider and negotiate the Transaction Documents 

and the transactions contemplated hereby and thereby; 

WHEREAS, the Parent Special Committee has unanimously (i) determined that the 

Transaction Documents and the transactions contemplated hereby and thereby, are advisable and 

fair to, and in the best interests of, Parent and the Parent Stockholders (other than the Company, 

the Malone Group, the Maffei Group and each of their respective Affiliates and the Parent 

Section 16 Officers) and (ii) recommended that the Parent Board approve (including for purposes 
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of Section 203 of the DGCL) and declare advisable the Transaction Documents and the 

transactions contemplated hereby and thereby and submit the proposals to approve the Stock 

Issuance and this Agreement to the Parent Stockholders for approval and adoption; 

WHEREAS, the Parent Board, upon the unanimous recommendation of the Parent 

Special Committee, has unanimously (i) determined that the Transaction Documents and the 

transactions contemplated hereby and thereby are advisable and fair to, and in the best interests 

of, Parent and the Parent Stockholders (other than the Company, the Malone Group, the Maffei 

Group and each of their respective Affiliates and the Parent Section 16 Officers), (ii) approved 

(including for purposes of Section 203 of the DGCL) and declared advisable the Transaction 

Documents and the transactions contemplated hereby and thereby, (iii) directed that the 

proposals to approve the Stock Issuance and this Agreement be submitted to the Parent 

Stockholders for approval and adoption, and (iv) resolved to recommend that the Parent 

Stockholders approve the Stock Issuance and adopt this Agreement; 

WHEREAS, the board of directors of the Company (the “Company Board”) has 

established a special committee thereof consisting only of independent and disinterested 

directors (the “Company Special Committee”) to, among other things, consider and negotiate the 

Transaction Documents and the transactions contemplated hereby and thereby; 

WHEREAS, the Company Special Committee has unanimously (i) determined that the 

Transaction Documents and the transactions contemplated hereby and thereby, are advisable and 

fair to, and in the best interests of, the Company and the Company Stockholders (other than the 

Malone Group, the Maffei Group and each of their respective Affiliates and the Company 

Section 16 Officers) and (ii) recommended that the Company Board approve (including for 

purposes of Section 203 of the DGCL) and declare advisable the Transaction Documents and the 

transactions contemplated hereby and thereby and submit this Agreement to the Company 

Stockholders for adoption; 

WHEREAS, the Company Board, upon the unanimous recommendation of the Company 

Special Committee, has unanimously (i) determined that the Transaction Documents and the 

transactions contemplated hereby and thereby are advisable and fair to, and in the best interests 

of, the Company and the Company Stockholders (other than the Malone Group, the Maffei 

Group and each of their respective Affiliates and the Company Section 16 Officers), (ii) 

approved (including for purposes of Section 203 of the DGCL) and declared advisable the 

Transaction Documents and the transactions contemplated hereby and thereby, (iii) directed that 

this Agreement be submitted to the Company Stockholders for adoption, and (iv) resolved to 

recommend that the Company Stockholders approve the adoption of this Agreement; 

WHEREAS, the board of directors of Merger Sub (the “Merger Sub Board”) has 

unanimously (i) determined that this Agreement and the transactions contemplated hereby are 

advisable and fair to, and in the best interests of, Merger Sub and its sole stockholder, (ii) 

approved and declared advisable this Agreement and the transactions contemplated hereby, (iii) 

recommended that the sole stockholder of Merger Sub approve the adoption of this Agreement 

and (iv) directed that this Agreement be submitted to the sole stockholder of Merger Sub for 

adoption; 
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WHEREAS, the sole member of Merger LLC has (i) determined that this Agreement and 

the transactions contemplated hereby are advisable and fair to, and in the best interests of, 

Merger LLC and its sole member, (ii) approved and declared advisable this Agreement and the 

transactions contemplated hereby and (iii) taken all action as is necessary or advisable to cause 

Merger LLC to authorize the Upstream Merger in accordance with Merger LLC’s governing 

documents and Section 267 of the DGCL and Section 18-209(i) of the DLLCA; and 

WHEREAS, the Merger and the Upstream Merger are being undertaken pursuant to a 

single integrated plan, and for U.S. federal income tax purposes, it is intended that (i) the 

Combination shall qualify as a “reorganization” within the meaning of Section 368(a) of the 

Internal Revenue Code of 1986 (the “Code”), and (ii) this Agreement shall constitute a “plan of 

reorganization” within the meaning of Sections 1.368-2(g) and 1.368-3(a) of the Treasury 

Regulations; 

NOW, THEREFORE, in consideration of the representations, warranties, covenants and 

agreements contained herein and for other good and valuable consideration, the receipt and 

adequacy of which are hereby acknowledged, the Parties agree as follows: 

ARTICLE I 

 

DEFINITIONS AND CONSTRUCTION 

Section 1.1 Certain Definitions.  As used in this Agreement, the following terms will 

have the following meanings: 

“2018 Opinion” means the opinion of Skadden filed by the Company with the SEC on 

March 9, 2018 as Exhibit 8.1 to Post-Effective Amendment No. 4 to Form S-4 (Registration No. 

333-219619). 

“Action” means any claim, audit, action, suit, proceeding, arbitration, mediation or 

investigation by or before any Governmental Authority. 

“Adjusted Parent Series B Option” has the meaning specified in Section 2.8(b). 

“Adjusted Parent Series C Option” has the meaning specified in Section 2.8(a). 

“Adjusted Restricted Common Stock Award” has the meaning specified in Section 

2.8(e). 

“Adjusted Restricted Preferred Stock Award” has the meaning specified in Section 2.8(f). 

“Adjusted Unit Award” has the meaning specified in Section 2.8(c). 

“Adverse Regulatory Condition” means an obligation imposed by the FCC or the RCA 

on Parent and/or the Company in connection with or as a condition to approval of the 

Combination (a) to sell, divest, lease, license, transfer, dispose of or otherwise Encumber any of 

the assets, licenses, operations, rights, product lines, businesses or interest therein of GCI 

Holdings, LLC and its Subsidiaries, (b) that restricts or otherwise impairs from and after the 
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Effective Time the ability of Parent or its Subsidiaries (including the Company and its 

Subsidiaries) to own or operate, any assets, licenses, operations, rights, product lines, businesses 

or interests therein of GCI Holdings, LLC and its Subsidiaries or (c) that from and after the 

Effective Date restricts Parent and its Subsidiaries from exercising full ownership rights with 

respect to the stock of the Surviving Corporation or Surviving Company, that, in each case, 

would reasonably be expected to be materially adverse to the business, assets, liabilities, 

financial condition or results of operations of GCI Holdings, LLC and its Subsidiaries, taken as a 

whole. 

“Affiliate” means, with respect to any Person, any other Person that directly, or indirectly 

through one or more intermediaries, controls, is controlled by, or is under common control with 

such specified Person, for so long as such Person remains so affiliated to the specified Person.  

For purposes of this definition, and for the avoidance of doubt, (a) natural persons shall not be 

deemed to be Affiliates of each other, (b) no member of the Malone Group shall be deemed to be 

an Affiliate of the Company, Parent or their respective Affiliates or the Maffei Group, (c) no 

member of the Maffei Group shall be deemed to be an Affiliate of the Company, Parent or their 

respective Affiliates or the Malone Group, (d) none of the Company or Parent shall be deemed to 

be Affiliates of each other, the Malone Group, the Maffei Group or their respective Affiliates 

(provided, that following the completion of the Merger, the Surviving Corporation, and, 

following the completion of the Upstream Merger, the Surviving Company, and Parent will be 

Affiliates) and (e) none of the Specified Persons shall be deemed to be an Affiliate of the 

Company or Parent.  For purposes of this Agreement, unless otherwise specified, prior to the 

Effective Time, neither Parent nor any of its Subsidiaries will be deemed to be Affiliates of the 

Company or any of the Company’s Subsidiaries, whether or not they otherwise would be 

Affiliates of the Company or any of the Company’s Subsidiaries under the foregoing definition 

and vice versa. 

“Agreement” has the meaning specified in the preamble. 

“Alternative Company Transaction” means any of the following transactions:  (a) any 

merger, consolidation, share exchange, business combination, reorganization, recapitalization, 

liquidation, dissolution, tender offer or other similar transaction involving the Company and any 

Person which would result in such Person beneficially owning twenty-five percent (25%) or 

more of the aggregate outstanding equity securities of the Company (or the surviving or resulting 

entity) or securities representing twenty-five (25%) or more of voting power of the Company (or 

the surviving or resulting entity), (b) any direct or indirect sale, lease, exchange, transfer or other 

disposition to, or acquisition or purchase by, any Person, in a single transaction or a series of 

related transactions, of assets or properties of the Company and its Subsidiaries that constitute 

twenty-five percent (25%) or more of the fair market value of the assets and properties of the 

Company and its Subsidiaries, taken as a whole, (c) any direct or indirect acquisition or 

purchase, in a single transaction, or series of related transactions, by any Person of twenty-five 

percent (25%) or more of the aggregate outstanding equity securities or securities representing 

twenty-five percent (25%) or more of the voting power of the Company or (d) any other 

transaction having a similar effect to those described in any of clauses (a), (b) or (c), in each 

case, other than the transactions contemplated hereby; provided, that for the avoidance of doubt, 

all references to “Person” in this definition shall include any Group of Persons. 
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“Alternative Company Transaction Proposal” means any offer, inquiry, proposal or 

indication of interest, written or oral (whether binding or non-binding and other than an offer, 

inquiry, proposal or indication of interest by Parent or a Subsidiary of Parent), for an Alternative 

Company Transaction. 

“Alternative Parent Transaction” means any of the following transactions:  (a) any 

merger, consolidation, share exchange, business combination, reorganization, recapitalization, 

liquidation, dissolution, tender offer or other similar transaction involving Parent and any Person 

which would result in such Person beneficially owning twenty-five percent (25%) or more of the 

aggregate outstanding equity securities of Parent (or the surviving or resulting entity) or 

securities representing twenty-five (25%) or more of voting power of Parent (or the surviving or 

resulting entity), (b) any direct or indirect sale, lease, exchange, transfer or other disposition to, 

or acquisition or purchase by, any Person, in a single transaction or a series of related 

transactions, of assets or properties of Parent and its Subsidiaries that constitute twenty-five 

percent (25%) or more of the fair market value of the assets and properties of Parent and its 

Subsidiaries, taken as a whole, (c) any direct or indirect acquisition or purchase, in a single 

transaction, or series of related transactions, by any Person of twenty-five percent (25%) or more 

of the aggregate outstanding equity securities or securities representing twenty-five percent 

(25%) or more of the voting power of Parent or (d) any other transaction having a similar effect 

to those described in any of clauses (a), (b) or (c), in each case, other than the transactions 

contemplated hereby; provided, that for the avoidance of doubt, all references to “Person” in this 

definition shall include any Group of Persons. 

“Alternative Parent Transaction Proposal” means any offer, inquiry, proposal or 

indication of interest, written or oral (whether binding or non-binding and other than an offer, 

inquiry, proposal or indication of interest by the Company or a Subsidiary of the Company), for 

an Alternative Parent Transaction (other than an Excluded Alternative Parent Transaction). 

“Amended Company Notice Period” has the meaning specified in Section 5.4(b)(ii). 

“Amended Parent Notice Period” has the meaning specified in Section 5.6(b)(ii). 

“Ancillary Agreements” means collectively, (i) the Joinder Agreements, (ii) a letter 

agreement, dated the date of this Agreement, by and among Qurate, the Company and Parent (iii) 

an assignment and assumption agreement, dated the date of this Agreement, by and among 

Qurate, Liberty Interactive LLC, the Company and Parent, (iv) a letter agreement, dated the date 

of this Agreement, by and among Liberty Media Corporation, Liberty Citation, Inc., Liberty 

Denver Arena LLC, Liberty Property Holdings, Inc., the Company and Parent, and (v) a 

termination agreement, dated the date of this Agreement, by and among the Company and 

Parent. 

“Baker Botts” means Baker Botts L.L.P. 

“beneficial owner”, “beneficial ownership”, “beneficially owns” and “owns beneficially” 

have the meaning given such terms in Rule 13d-3 under the Exchange Act and a Person’s 

beneficial ownership of capital stock or other equity security shall be calculated in accordance 

with the provisions of such Rule; provided, however, that, for purposes of determining beneficial 



 

6 

 
 

ownership, (a) a Person shall be deemed to be the beneficial owner of any Equity which may be 

acquired by such Person (disregarding any legal impediments to such beneficial ownership), 

whether within sixty (60) days or thereafter, upon the conversion, exchange or exercise of any 

warrants, options, rights or other securities issued by a Person and (b) no Person shall be deemed 

to beneficially own any Equity solely as a result of such Person’s execution of any Transaction 

Document or such Person’s filing of any reports, forms or schedules with the SEC in connection 

with any of the matters contemplated hereby or thereby. 

“Book Entry Shares” has the meaning specified in Section 2.6(a)(ii). 

“Business Day” means any day that is not a Saturday, a Sunday or other day on which 

banks are required or authorized by Law to be closed in the City of New York. 

“Cable Systems” means a cable system, as such term is defined in 47 U.S.C. §522(7). 

“Certificate” has the meaning specified in Section 2.6(a)(ii). 

“Certificate of Designations” means a certificate of designations to the Parent Charter in 

substantially the form set forth as Exhibit C authorizing the Parent Preferred Stock or such other 

form as is mutually agreed to by Parent and the Company. 

“Certificate of Merger” means a certificate of merger with respect to the Merger, 

containing the provisions required by, and executed in accordance with, Section 251(c) of the 

DGCL, in the form attached hereto as Exhibit D or such other form as is mutually agreed to by 

Parent and the Company. 

“Charter Communications” means Charter Communications, Inc., a Delaware 

corporation. 

“Closing” has the meaning specified in Section 2.4. 

“Closing Date” has the meaning specified in Section 2.4. 

“Closing Split-Off Tax Opinion Representation Letters” means the Company Closing 

Split-Off Tax Opinion Representation Letter, the Parent Closing Split-Off Tax Opinion 

Representation Letter, the Malone Closing Representation Letter and the Qurate Closing 

Representation Letter. 

“Closing Split-Off Tax Opinion Representations” means the representations in the 

Closing Split-Off Tax Opinion Representation Letters. 

“Code” has the meaning specified in the recitals. 

“Combination” has the meaning specified in the recitals. 

“Common Consideration” has the meaning specified in Section 2.6(a)(ii)(2). 
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“Common Exchange Ratio” means 0.580, which is the fraction of a share of Parent Series 

C Common Stock issuable as consideration for each share of Company Series A Common Stock 

and the fraction of a share of Parent Series B Common Stock issuable as consideration for each 

share of Company Series B Common Stock, in each case, in the Merger in accordance with 

Section 2.6. 

“Communications Licenses” means all licenses, authorizations and certificates of public 

convenience and necessity issued or granted by the FCC or the State Commissions held by the 

Company or its Subsidiaries in each applicable jurisdiction with respect to the business of the 

Company and its Subsidiaries as presently conducted, as set forth on Section 3.11 of the 

Company Disclosure Letter. 

“Company” has the meaning specified in the preamble. 

“Company Adverse Recommendation Change” means any of the following actions of the 

Company Board or any committee thereof, including the Company Special Committee:  (a) 

qualifying, amending or modifying, in a manner adverse to Parent in any material respect, or 

withdrawing or publicly proposing to qualify, amend or modify, in a manner adverse to Parent in 

any material respect, or withdraw the Company Board Recommendation or the Company Special 

Committee Recommendation or failing to include the Company Board Recommendation and the 

Company Special Committee Recommendation in the Joint Proxy Statement when disseminated 

to the Company Stockholders (and at all times thereafter prior to receipt of the Company 

Requisite Approvals), (b) publicly recommending, adopting or approving, or proposing to 

publicly recommend, adopt or approve, any Alternative Company Transaction Proposal, (c) 

making any public recommendation in favor of a tender offer or exchange offer or failing to 

recommend against acceptance of such tender or exchange offer by the close of business on the 

tenth (10
th

) Business Day after the commencement of such tender offer or exchange offer 

pursuant to Rule 14d-2 under the Exchange Act, (d) other than with respect to a tender offer or 

exchange offer, failing to publicly reaffirm its recommendation of this Agreement within five (5) 

Business Days after Parent so requests in writing if an Alternative Company Transaction 

Proposal or any material modification thereto has been made public and not withdrawn 

(provided, that Parent shall be entitled to make such written request for reaffirmation only once 

for each Alternative Company Transaction Proposal and once for each material amendment to 

such Alternative Company Transaction Proposal) or (e) resolving, agreeing or publicly proposing 

to do any of the foregoing. 

“Company Board” has the meaning specified in the recitals. 

“Company Board Recommendation” has the meaning specified in Section 3.4(c). 

“Company Bylaws” means the Bylaws of the Company, as in effect on the date of this 

Agreement. 

“Company Capital Stock” means the Company Common Stock and the Company 

Preferred Stock. 

“Company Charter” means the Restated Certificate of Incorporation of the Company as 

in effect on the date of this Agreement. 
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“Company Closing Split-Off Tax Opinion Representation Letter” means a representation 

letter substantially in the form of the Company Signing Split-Off Tax Opinion Representation 

Letter, with such changes, updates or refinements, agreed to by the Company and Split-Off Tax 

Counsel (and, with respect to material changes, updates or refinements, with the consent of 

Parent (such consent not to be unreasonably withheld, conditioned or delayed)), as may be 

reasonably necessary to reflect any changes in, or clarifications of, facts prior to the Closing, to 

be executed by the Company, dated and effective as of the Closing Date, delivered to Split-Off 

Tax Counsel as a condition to, and in connection with, the issuance of the Split-Off Closing Tax 

Opinion. 

“Company Common Stock” means the Company Series A Common Stock, the Company 

Series B Common Stock and the Company Series C Common Stock. 

“Company Director RSU Award” has the meaning specified in Section 2.8(d). 

“Company Disclosure Letter” means the disclosure letter delivered by the Company to 

Parent concurrently with the execution of this Agreement, as may be updated from time to time 

prior to the Effective Time in accordance with Section 5.24. 

“Company Disinterested Stockholder Approval” has the meaning specified in Section 

3.4(d). 

“Company Employee” means an employee of the Company or any of its Subsidiaries. 

“Company Equity Awards” means the Company Stock Options, the Company Unit 

Awards, the Company Restricted Common Stock and the Company Restricted Preferred Stock. 

“Company ERISA Affiliate” has the meaning specified in the definition of the term 

“Company Plan”. 

“Company Financial Statements” has the meaning specified in Section 3.6(b). 

“Company Intellectual Property” means the Intellectual Property that is owned by or 

purported to be owned by the Company or any of its Subsidiaries and material to the business of 

the Company and its Subsidiaries taken as a whole. 

“Company Intervening Event” means any material fact, event, change, development or 

circumstance (a) that was not known or reasonably foreseeable (or, if known, the consequences 

or magnitude of which were not known or reasonably foreseeable) by the Company Special 

Committee (in the case of a Company Adverse Recommendation Change by the Company 

Special Committee) or the Company Board (in the case of a Company Adverse Recommendation 

Change by the Company Board) as of the date of this Agreement, which material fact, event, 

change, development or circumstance (or consequences or magnitude of which) becomes known 

to the Company Special Committee (in the case of a Company Adverse Recommendation 

Change by the Company Special Committee) or the Company Board (in the case of a Company 

Adverse Recommendation Change by the Company Board) prior to the Company Requisite 

Approvals and that affects, or would reasonably be likely to affect, in a material manner the 

business, assets, properties, Liabilities, results of operations or condition (financial or otherwise) 
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of the Company and its Subsidiaries, taken as a whole and (b) does not relate to (i) the receipt, 

existence or terms of any Alternative Company Transaction Proposal or (ii) any changes in the 

market price or trading volume of the Company, Parent or any of their Portfolio Securities, in 

each case in and of itself (it being understood that the facts or occurrences giving rise or 

contributing to such change described in clause (ii) may be taken into account when determining 

a Company Intervening Event to the extent otherwise satisfying this definition). 

“Company IT Systems” means the computer systems, including software, hardware, 

middleware, servers, workstations and routers owned, leased, used, or licensed by the Company 

or any of its Subsidiaries, which are material to the business of the Company and its Subsidiaries 

as currently conducted by the Company and its Subsidiaries. 

“Company Leased Property” has the meaning specified in Section 3.12(b). 

“Company Leases” has the meaning specified in Section 3.12(b). 

“Company Margin Facility” means the margin loan agreement, dated as of December 29, 

2017, as amended, restated, amended and restated, modified or supplemented, by and among 

Broadband Holdco, LLC, a Delaware limited liability company and Wholly Owned Subsidiary 

of the Company, JPMorgan Chase Bank, N.A., London Branch, as calculation agent and as 

administrative agent, and the lenders party thereto. 

“Company Material Adverse Effect” means any change, effect, event, occurrence, state 

of facts or development that, individually or in the aggregate, is or would reasonably be expected 

to have a material adverse effect on (a) the business, results of operations or financial condition 

of the Company and its Subsidiaries taken as a whole or (b) the ability of the Company to 

consummate the transactions contemplated by the Transaction Documents to which the 

Company is a party; provided, however, that, with respect to clause (a) above, none of the 

following shall constitute or be taken into account in determining whether a Company Material 

Adverse Effect has occurred or would reasonably be expected to occur:  (i) changes in conditions 

generally in the United States or global economy or in the capital or financial markets, including 

exchange or interest rates, (ii) changes in general economic and market conditions or changes in 

GAAP that, in either case, generally affect the industries in which the Company or any of its 

Subsidiaries participate, (iii) the announcement of the Transaction Documents or the transactions 

contemplated thereby or hereby (including any stockholder litigation arising from such 

announcement), (iv) acts of war, sabotage or terrorism, or any escalation or worsening of such 

acts, or any earthquakes, hurricanes, tornados, and other wind storms, floods, pandemics 

(including COVID-19) or epidemics or other natural disasters or acts of God, (v) any action 

taken or failure to act by the Company or its Subsidiaries which is expressly required by the 

Transaction Documents to which the Company is a party (other than any action required by 

Section 5.9(a)) or that has been expressly consented to by Parent under the terms of this 

Agreement, or (vi) any change, effect, event, occurrence, state of facts or development that, 

individually or in the aggregate, has had, or would reasonably be expected to have, a material 

adverse effect on the business, results of operations or financial condition of Parent and its 

Subsidiaries, taken as a whole (it being understood that the underlying facts or occurrences 

giving rise or contributing to such material adverse effect may be taken into account when 

determining a Company Material Adverse Effect to the extent not otherwise excluded by this 
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definition), except in each of cases (i), (ii) and (iv), to the extent that such changes, effects, 

events, occurrences, state of facts or developments affect the Company and its Subsidiaries in a 

disproportionate manner relative to other participants in the industries in which the Company and 

its Subsidiaries participate (in which case only the incremental disproportionate effect may be 

taken into account in determining whether there has been a Company Material Adverse Effect). 

“Company Material Contract” has the meaning specified in Section 3.20(a). 

“Company Notice Period” has the meaning specified in Section 5.4(b)(ii). 

“Company Offer” has the meaning specified in Section 5.6(b)(ii). 

“Company Other Interests” has the meaning specified in Section 3.3(c). 

“Company Owned Parent Shares” has the meaning specified in Section 3.23. 

“Company Plan” means each bonus, deferred compensation, incentive compensation, 

stock purchase, stock option, severance or termination pay, hospitalization, medical, life or other 

insurance, supplemental unemployment benefits, profit-sharing, pension or retirement plan, 

program, agreement or arrangement and each other employee benefit plan, program, agreement 

or arrangement, sponsored, maintained or contributed to or required to be contributed to by the 

Company or by any trade or business, whether or not incorporated (“Company ERISA 

Affiliate”), that together with the Company would be deemed a “controlled group” within the 

meaning of Section 4001(a)(14) of ERISA, for the benefit of any employee, director or former 

employee or director of the Company or any of its Subsidiaries. 

“Company Predecessor” means GCI Liberty, Inc., an Alaska corporation, which merged 

with and into the Company on May 10, 2018. 

“Company Preferred Stock” means the Series A Cumulative Redeemable Preferred 

Stock, par value $0.01 per share, of the Company. 

“Company PSU Award” means an award of restricted stock units issued under the 

Company Stock Plans evidencing the right to receive in specified circumstances a certain 

number of shares of the specified series of Company Common Stock or, in the discretion of the 

Company, the equivalent value in cash, that is subject to performance-based vesting conditions. 

“Company Qualified Plan” has the meaning specified in Section 3.19(b). 

“Company Real Property” has the meaning specified in Section 3.12(a). 

“Company Reorganization Tax Counsel” has the meaning specified in Section 6.3(e). 

“Company Reorganization Tax Opinion” means (a) the tax opinion, dated as of the 

Closing Date, referred to in Section 6.3(e), and (b) if required in connection with the filing of the 

Registration Statement, the opinion as to the material U.S. federal income tax consequences of 

the Combination, to be delivered by Company Reorganization Tax Counsel for purposes of the 

Registration Statement including the Joint Proxy Statement. 
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“Company Reorganization Tax Opinion Representation Letter” means the representation 

letter substantially in the form of Exhibit E, with such changes, updates or refinements, agreed to 

by Parent, the Company, Parent Tax Counsel and Company Reorganization Tax Counsel, as may 

be reasonably necessary to reflect any changes in, or clarifications of, facts prior to the Closing, 

to be executed by the Company, and dated and effective as of the Closing Date (and if 

applicable, as of the date of any Reorganization Tax Opinions to be delivered in connection with 

the Registration Statement), delivered to each of the tax counsel providing the Reorganization 

Tax Opinions as a condition to, and in connection with, the issuance of the Reorganization Tax 

Opinions. 

“Company Requisite Approvals” means the Company Stockholder Approval and the 

Company Disinterested Stockholder Approval. 

“Company Restricted Common Stock” means a restricted share of Company Common 

Stock. 

“Company Restricted Preferred Stock” means a restricted share of Company Preferred 

Stock. 

“Company RSU Award” means an award of restricted stock units issued under the 

Company Stock Plans evidencing the right to receive in specified circumstances a certain 

number of shares of the specified series of Company Common Stock or, in the discretion of the 

Company, the equivalent value in cash, excluding any Company PSU Awards. 

“Company SEC Documents” has the meaning specified in Section 3.6(a). 

“Company Section 16 Officer” means any person that the Company has determined to be 

an “officer” of the Company within the meaning of Rule 16a-1(f) of the Exchange Act. 

“Company Series A Common Stock” means the Series A common stock, par value $0.01 

per share, of the Company. 

“Company Series A Stock Option” means a stock option to purchase shares of Company 

Series A Common Stock. 

“Company Series B Common Stock” means the Series B common stock, par value $0.01 

per share, of the Company. 

“Company Series B Stock Option” means a stock option to purchase shares of Company 

Series B Common Stock. 

“Company Series C Common Stock” means the Series C common stock, par value $0.01 

per share, of the Company. 

 “Company Signing Split-Off Tax Opinion Representation Letter” means the 

representation letter executed by the Company prior to the execution of this Agreement, dated 

and effective as of the date of this Agreement, and delivered to Split-Off Tax Counsel as a 

condition to, and in connection with, the issuance of the Split-Off Signing Tax Opinion. 
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“Company Special Committee” has the meaning specified in the recitals. 

“Company Special Committee Recommendation” has the meaning specified in Section 

3.4(b). 

“Company Split-Off Tax Opinion Representation Letters” means the Company Signing 

Split-Off Tax Opinion Representation Letter and the Company Closing Split-Off Tax Opinion 

Representation Letter. 

“Company Stock Options” means the Company Series A Stock Options and the 

Company Series B Stock Options. 

“Company Stock Plan” means the GCI Liberty, Inc. 2018 Omnibus Incentive Plan, the 

GCI Liberty, Inc. Transitional Stock Adjustment Plan, and the Amended and Restated 1986 

Stock Option Plan of General Communication, Inc. (Restated effective as of September 26, 

2014), in each case, as amended. 

“Company Stockholder” means a holder of Company Common Stock or Company 

Preferred Stock. 

“Company Stockholder Approval” has the meaning specified in Section 3.4(d). 

“Company Stockholders Meeting” has the meaning specified in Section 5.7(a). 

“Company Tax Opinion Representations” means the representations in the Company 

Reorganization Tax Opinion Representation Letter and the Company Split-Off Tax Opinion 

Representation Letters. 

“Company Termination Fee” has the meaning specified in Section 7.3(a). 

“Company Unit Awards” means the Company RSU Awards and the Company PSU 

Awards. 

“Company Vote Date” has the meaning specified in Section 7.1(b)(iii). 

“Competition Law” means any Law that is designed or intended to prohibit, restrict or 

regulate actions having the purpose or effect of monopolization or lessening of competition 

through merger or acquisition or restraint of trade. 

“Confidentiality Agreement” has the meaning specified in Section 5.8(d). 

“Continuing Employee” has the meaning specified in Section 5.23(a). 

“Contract” means any legally binding written or oral contract, agreement, instrument, 

commitment, understanding or undertaking (including leases, licenses, mortgages, notes, 

guarantees, sublicenses, subcontracts and purchase orders). 

“Contribution” has the meaning specified in the Reorganization Agreement. 
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“control” (including the terms “controlled,” “controlled by” and “under common control 

with”) means the possession, directly or indirectly or as trustee or executor, of the power to 

direct or cause the direction of the management policies of a Person, whether through the 

ownership of securities or partnership or other ownership interests, as trustee or executor, by 

contract or credit arrangement or otherwise. 

“Convertible Securities” means, with respect to any Person, (a) any securities that are 

convertible into or exercisable or exchangeable for any shares (or other units) of any class or 

series of equity securities of such Person, whether upon conversion, exercise, or exchange, 

pursuant to antidilution provisions of such securities or otherwise (other than, for purposes of 

this Agreement, the Parent Series B Common Stock or the Company Series B Common Stock) 

and (b) any subscriptions, options, rights, warrants or calls (or any similar securities) or 

agreements or arrangements of any character, in each case to acquire equity securities of such 

Person. 

“Copyright Filings” has the meaning specified in Section 3.14(d). 

“Copyrights” means registered and unregistered copyrights, mask works, computer 

programs, database rights, moral rights and similar rights in protectable material, including rights 

to use and all renewals and extensions thereof and registrations of the foregoing and applications 

therefor, and equivalents of the foregoing. 

“D&O Insurance” has the meaning specified in Section 5.14(b). 

“D&O Tail” has the meaning specified in Section 5.14(b). 

“Data Security Requirements” means all applicable Laws and regulatory requirements to 

the extent relating to the collection, processing and control of Personal Data (including the 

California Consumer Privacy Act, the Regulation (EU) 2016/679 of The European Parliament 

and of the Council of 27 April 2016 on the protection of natural persons with regard to the 

processing of Personal Data and on the free movement of such data, and repealing Directive 

95/46/EC (the “GDPR”) and the Regulation of the European Parliament and of the Council 

concerning the respect for private life and the protection of Personal Data in electronic 

communications and repealing Directive 2002/58/EC). 

“Debevoise” means Debevoise & Plimpton LLP. 

“Debt Financing” means, subject to certain terms and conditions to be agreed, the 

agreement by the Debt Financing Sources to provide a debt facility under the Parent Margin 

Facility to Cheetah 6, the proceeds of which shall be used to repay in full the loans outstanding 

under the Company Margin Facility. 

“Debt Financing Source” shall mean the lenders, any arrangers, potential agents, 

underwriters, placement agents and other Persons providing or potentially providing, or acting in 

connection with, the Debt Financing, and each of their respective Affiliates and their respective 

current, former and future equity holders, controlling persons, agents, Affiliates, members, 

managers, partners, officers, directors, employees, advisors, attorneys or other representatives 

and each of their respective successors and assigns. 
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“Debt Financing Source Provisions” shall mean Section 8.3, Section 8.5 and Section 

8.20. 

“Delaware Courts” has the meaning specified in Section 8.11. 

“DGCL” has the meaning specified in the recitals. 

“Dissenting Shares” has the meaning specified in Section 2.6(e). 

“Distribution” has the meaning specified in the Tax Sharing Agreement. 

“DLLCA” has the meaning specified in the recitals. 

“Drop Dead Date” has the meaning specified in Section 7.1(b)(i). 

“Effective Time” has the meaning specified in Section 2.3(a). 

“Encumbrance” means any mortgage, deed of trust, lien (statutory or otherwise), pledge, 

hypothecation, charge, title retention device, restriction, covenant, title defect, assignment, 

adverse claim, restriction, encumbrance, option, right of first refusal or first offer, preemptive 

right or security interest of any kind or nature (including any restriction on the voting of any 

security, any restriction on the transfer of any security or other asset, any restriction on the 

receipt of any income derived from any asset, any restriction on the use of any asset and any 

restriction on the possession, exercise or transfer of any other attribute of ownership of any asset, 

but other than restrictions under applicable securities Laws). 

“Environmental Law” means any applicable Law relating to the protection of the 

environment (including ambient air, surface water, groundwater or land) or pollution, including 

any Law relating to the production, use, storage, treatment, transportation, recycling, disposal, 

discharge, release or other handling of any Hazardous Substances, or the investigation, clean-up 

or remediation thereof. 

“Equity” means any and all shares of capital stock of the applicable Person and 

Convertible Securities of such Person. 

“ERISA” means the Employee Retirement Income Security Act of 1974, and all 

regulations promulgated thereunder. 

“Exchange Act” means the Securities Exchange Act of 1934, and the rules and 

regulations promulgated thereunder. 

“Exchange Agent” has the meaning specified in Section 2.7(a). 

“Exchange Agreement” has the meaning specified in the recitals. 

“Exchange Fund” has the meaning specified in Section 2.7(a). 

“Excluded Alternative Parent Transaction” means an Alternative Parent Transaction (i) 

that would not (A) reasonably be expected to materially impair or delay the ability of Parent to 
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consummate the Merger, (B) require Parent to abandon, terminate or fail to consummate the 

Merger and (C) reasonably be expected to result in an Adverse Regulatory Condition and (ii) 

unless the Parent Series C Common Stock would continue to be listed on a national securities 

exchange following the consummation of such Alternative Parent Transaction, the 

consummation of which, by its terms, is conditioned on the prior closing of the Merger. 

“Extended Date” has the meaning specified in Section 5.14(a). 

“FCC” means the United States Federal Communications Commission. 

“FCC Approvals” has the meaning specified in Section 6.1(f). 

“Final Order” means an Action or decision that has been granted as to which (a) no 

request for a stay or any similar request is pending, no stay is in effect, the Action or decision has 

not been vacated, reversed, set aside, annulled or suspended and any deadline for filing such a 

request that may be designated by statute or regulation has passed; (b) no petition for rehearing 

or reconsideration or application for review is pending and the time for the filing of any such 

petition or application has passed; (c) no Governmental Authority has undertaken to reconsider 

the Action on its own motion and the time within which it may effect such reconsideration has 

passed; and (d) no appeal is pending (including other administrative or judicial review) or in 

effect and any deadline for filing any such appeal that may be specified by statute or rule has 

passed. 

“Fraud” means intentional and knowing common law fraud under Delaware law in the 

representations and warranties set forth in this Agreement. 

“GAAP” means United States generally accepted accounting principles. 

“GDPR” has the meaning specified in the definition of the term “Data Security 

Requirements”. 

“Governance Instruments” means the Company Charter and the Company Bylaws. 

“Government Shutdown” means the shutdown or suspension, including, for the 

avoidance of doubt, any tolling of review periods, of any government services provided by any 

of the SEC, the United States Federal Trade Commission, the United States Department of 

Justice, the FCC, the RCA or any other State Commission and/or NASDAQ, including, for the 

avoidance of doubt, as a result of the COVID-19 pandemic or any other pandemic or epidemic. 

“Governmental Authority” means any supranational, national, federal, state, county, local 

or municipal government, or other political subdivision thereof, or any court, tribunal or arbitral 

body and any entity exercising executive, legislative, judicial, regulatory, taxing, administrative, 

prosecutorial or arbitral functions of or pertaining to government, domestic or foreign; provided, 

that such term shall not include any stock exchange or listing company. 

“Governmental Permit” means any consent, license, permit, grant, or other authorization 

of a Governmental Authority that is required for the operation of such entity’s business or the 
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holding of any of its material assets or properties; provided, that such term shall not include any 

Communications Licenses. 

“Group” has the meaning ascribed to such term in Section 13(d)(3) of the Exchange Act. 

“Hazardous Substance” means any substance, material or waste that is regulated by a 

Governmental Authority pursuant to any Environmental Law as “hazardous,” “pollutant,” 

“contaminant,” “toxic,” “radioactive” or similar item, including petroleum and petroleum 

products, polychlorinated biphenyls and friable asbestos. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976 and the 

rules and regulations promulgated thereunder. 

“Indebtedness” means, with respect to any Person, without duplication (whether or not 

the recourse of the lender is to the whole of the assets of such Person or only to a portion 

thereof), (a) all liabilities or other obligations (including all obligations in respect of principal, 

accrued interests, penalties, fees and premiums) of such Person (i) for borrowed money, (ii) 

evidenced by notes, bonds, debentures or other similar instruments (whether or not negotiable) 

(except any such liabilities or other obligations issued in the Ordinary Course with a maturity 

date of no more than six (6) months in a transaction intended to extend payment terms of trade 

payables or similar obligations to trade creditors incurred in the Ordinary Course), (iii) in respect 

of the principal component of all letters of credit, bankers’ acceptances, bank guarantees, surety 

bonds or similar instruments (whether or not negotiable) issued for the account of such Person 

regardless of whether drawn upon, (iv) created or arising under conditional sale or other title 

retention agreement with respect to property acquired or issued or assumed as the deferred 

purchase price of property or services (excluding (A) trade accounts payable or similar 

obligations in the Ordinary Course, (B) any earnout obligations until such obligation becomes a 

liability on the balance sheet of such Person in accordance with GAAP, and (C) any such 

obligations incurred under ERISA), (v) in respect of any securitization transaction, (vi) 

consisting of net obligations of any interest rate, currency or commodity hedging arrangements 

to the extent the foregoing would appear on a balance sheet of such Person as a liability in 

accordance with GAAP or (vii) relating to a lease obligation required to be capitalized under 

GAAP or attributable to sale/leaseback transactions of such Person that appear on the balance 

sheet of such Person as a liability in accordance with GAAP; and (b) every obligation of others 

of the kind described in the preceding clause (a) that such Person has guaranteed, that is secured 

by an Encumbrance on any asset of such Person or that is otherwise such Person’s legal 

obligation.  Notwithstanding the foregoing, in no event shall the following constitute 

Indebtedness: (v) intercompany indebtedness, (w) accounts payable, deferred revenues, liabilities 

associated with customer prepayments, in each case, incurred in the Ordinary Course, 

(x) operating leases, (y) customary obligations under employment agreements and deferred 

compensation and (z) prepaid or deferred revenue and deferred tax liabilities. 

“Indemnification Agreement” means the Indemnification Agreement, dated as of March 

9, 2018, by and among Qurate, the Company, Liberty Interactive LLC and LV Bridge, LLC. 
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“Indemnification Agreement Joinder” means the Assumption and Joinder Agreement to 

Indemnification Agreement, dated as of the date of this Agreement, by and among Parent, the 

Company, Qurate, Liberty Interactive LLC and LV Bridge, LLC. 

“Indemnified Parties” has the meaning specified in Section 5.14(a); 

“Intellectual Property” means any and all of the following in any jurisdiction throughout 

the world, and all corresponding rights:  (a) inventions (whether or not patentable or reduced to 

practice), all improvements thereto and all Patents; (b) Trademarks; (c) works of authorship 

(whether or not copyrightable) and Copyrights; (d) trade secrets; (e) rights of privacy and 

publicity, including rights to the use of names, likenesses, images, voices, signatures and 

biographical information of real persons; and (f) rights in software. 

“Joinder Agreements” means the Indemnification Agreement Joinder and the Tax 

Sharing Agreement Joinder. 

“Joint Proxy Statement” has the meaning specified in Section 5.7(a). 

“Knowledge” means, with respect to the Company, the actual knowledge, after due 

inquiry, of any of the Senior Management of the Company in his or her capacity as an officer of 

the Company or a Subsidiary of the Company, and, with respect to Parent, the actual knowledge, 

after due inquiry, of any of the Senior Management of Parent in his or her capacity as an officer 

of Parent or a Subsidiary of Parent. 

“Law” means all foreign, federal, state, provincial, local or municipal laws (including 

common law), statutes, ordinances, regulations and rules of any Governmental Authority, and all 

Orders. 

“Liabilities” means debts, liabilities, commitments and obligations, whether accrued or 

fixed, absolute or contingent, matured or unmatured, determined or determinable, known or 

unknown, asserted or unasserted, including those arising under any Law, Action or Order and 

those arising under any Contract. 

“Liberty Ventures Common Stock” means the Series A Liberty Ventures common stock, 

par value $0.01 per share, of Qurate and the Series B Liberty Ventures common stock, par value 

$0.01 per share, of Qurate, each of which was formerly issued and outstanding. 

“Maffei Group” means Gregory B. Maffei, The Maffei Foundation, MAVEN GRAT 1, 

LLC and MAVEN 2017-1 GRAT, LLC. 

“Malone” has the meaning specified in the recitals. 

“Malone Closing Representation Letter” means the representation letter substantially in 

the form of the Malone Signing Representation Letter with such changes, updates or refinements, 

agreed to by Malone and Split-Off Tax Counsel (and, with respect to material changes, updates 

or refinements, with the consent of the Company and Parent (such consent not to be 

unreasonably withheld, conditioned or delayed)), as may be reasonably necessary to reflect any 

changes in, or clarifications of, facts prior to the Closing to be executed by Malone, dated and 
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effective as of the Closing Date, delivered to Split-Off Tax Counsel as a condition to, and in 

connection with, the issuance of the Split-Off Closing Tax Opinion. 

“Malone Group” means Malone, Leslie Malone, John C. Malone 1995 Rev Trust, Leslie 

A. Malone 1995 Rev Trust, Tracy M. Neal Trust A, Evan D. Malone Trust A, Evan D. Malone, 

Malone Family Land Foundation, Malone Family Foundation, June 2003 CRT and Malone LG 

2013 CRT. 

“Malone Signing Representation Letter” means the representation letter executed by 

Malone prior to the execution of this Agreement, dated and effective as of the date of this 

Agreement, and delivered to Split-Off Tax Counsel as a condition to, and in connection with, the 

issuance of the Split-Off Signing Tax Opinion. 

“Merger” has the meaning specified in the recitals. 

“Merger Consideration” has the meaning specified in Section 2.6(a)(ii)(3). 

“Merger LLC” has the meaning specified in the preamble. 

“Merger Sub” has the meaning specified in the preamble. 

“Merger Sub Board” has the meaning specified in the recitals. 

“Merger Sub Stockholder Consent” has the meaning specified in Section 4.4(d). 

“Morris Nichols” means Morris, Nichols, Arsht & Tunnell LLP. 

“NASDAQ” means The Nasdaq Stock Market LLC. 

“Order” means any judgment, order, writ, award, preliminary or permanent injunction or 

decree of any Governmental Authority. 

“Ordinary Course” means in the ordinary course, subject, however, to such commercially 

reasonable actions as are reasonably necessary given changing economics and other conditions, 

circumstances or events relating to or arising from the COVID-19 pandemic. 

“Ordinary Course Consistent with Past Practice” means in the ordinary course consistent 

with past practice, subject, however, to such commercially reasonable actions as are reasonably 

necessary given changing economics and other conditions, circumstances or events relating to or 

arising from the COVID-19 pandemic. 

“Parent” has the meaning specified in the preamble. 

“Parent Adverse Recommendation Change” means any of the following actions of the 

Parent Board or any committee thereof, including the Parent Special Committee:  (a) qualifying, 

amending or modifying, in a manner adverse to the Company in any material respect, or 

withdrawing or publicly proposing to qualify, amend or modify, in a manner adverse to the 

Company in any material respect, or withdraw the Parent Board Recommendation or the Parent 
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Special Committee Recommendation or failing to include the Parent Board Recommendation 

and the Parent Special Committee Recommendation in the Joint Proxy Statement when 

disseminated to the Parent Stockholders (and at all times thereafter prior to receipt of the Parent 

Requisite Approvals), (b) publicly recommending, adopting or approving, or proposing to 

publicly recommend, adopt or approve, any Alternative Parent Transaction Proposal, (c) making 

any public recommendation in favor of a tender offer or exchange offer or failing to recommend 

against acceptance of such tender or exchange offer by the close of business on the tenth (10
th

) 

Business Day after the commencement of such tender offer or exchange offer pursuant to Rule 

14d-2 under the Exchange Act, (d) other than with respect to a tender offer or exchange offer, 

failing to publicly reaffirm its recommendation of this Agreement within five (5) Business Days 

after the Company so requests in writing if an Alternative Parent Transaction Proposal or any 

material modification thereto has been made public and not withdrawn (provided, that the 

Company shall be entitled to make such written request for reaffirmation only once for each 

Alternative Parent Transaction Proposal and once for each material amendment to such 

Alternative Parent Transaction Proposal) or (e) resolving, agreeing or publicly proposing to do 

any of the foregoing. 

“Parent Board” has the meaning specified in the recitals. 

“Parent Board Recommendation” has the meaning specified in Section 4.4(c). 

“Parent Bylaws” means the Bylaws of Parent, as in effect on the date of this Agreement. 

“Parent Capital Stock” means the Parent Common Stock and the Parent Preferred Stock. 

“Parent Charter” means the Restated Certificate of Incorporation of Parent, effective as of 

November 4, 2014, as in effect on the date of this Agreement. 

“Parent Closing Split-Off Tax Opinion Representation Letter” means a representation 

letter substantially in the form of the Parent Signing Split-Off Tax Opinion Representation Letter 

with such changes, updates or refinements, agreed to by Parent and Split-Off Tax Counsel (and, 

with respect to material changes, updates or refinements, with the consent of the Company (such 

consent not to be unreasonably withheld, conditioned or delayed)), as may be reasonably 

necessary to reflect any changes in, or clarifications of, facts prior to the Closing to be executed 

by Parent, dated and effective as of the Closing Date, delivered to Split-Off Tax Counsel as a 

condition to, and in connection with, the issuance of the Split-Off Closing Tax Opinion. 

“Parent Common Stock” means shares of Parent Series A Common Stock, Parent Series 

B Common Stock or Parent Series C Common Stock. 

“Parent Disclosure Letter” means the disclosure letter delivered by Parent to the 

Company concurrently with the execution of this Agreement. 

“Parent Disinterested Stockholder Approval” has the meaning specified in Section 4.4(f). 

“Parent Equity Awards” means the Parent Stock Options and the Parent RSUs. 
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“Parent ERISA Affiliate” has the meaning specified in the definition of the term “Parent 

Plan”. 

“Parent Financial Statements” has the meaning specified in Section 4.6(b). 

“Parent Governance Instruments” means the Parent Charter and the Parent Bylaws. 

“Parent Intervening Event” means any material fact, event, change, development or 

circumstance (a) that was not known or reasonably foreseeable (or, if known, the consequences 

or magnitude of which were not known or reasonably foreseeable) by Parent Special Committee 

(in the case of a Parent Adverse Recommendation Change by the Parent Special Committee) or 

the Parent Board (in the case of a Parent Adverse Recommendation Change by the Parent Board) 

as of the date of this Agreement, which material fact, event, change, development or 

circumstance (or consequences or magnitude of which) becomes known to the Parent Special 

Committee (in the case of a Parent Adverse Recommendation Change by the Parent Special 

Committee), or the Parent Board (in the case of a Parent Adverse Recommendation Change by 

the Parent Board) prior to the Parent Requisite Approvals and that affects, or would reasonably 

be likely to affect, in a material manner the business, assets, properties, Liabilities, results of 

operations or condition (financial or otherwise) of Parent and its Subsidiaries, taken as a whole 

and (b) does not relate to (i) the receipt, existence or terms of any Alternative Parent Transaction 

Proposal or (ii) any changes in the market price or trading volume of the Company, Parent or any 

of their Portfolio Securities in each case in and of itself (it being understood that the facts or 

occurrences giving rise or contributing to such change described in clause (ii) may be taken into 

account when determining a Parent Intervening Event to the extent otherwise satisfying this 

definition). 

“Parent Margin Facility” means the margin loan agreement, dated as of August 31, 2017, 

as amended, restated, amended and restated, modified or supplemented, by and among LBC 

Cheetah 6, LLC, a Delaware limited liability company and a Wholly Owned Subsidiary of Parent 

(“Cheetah 6”), BNP Paribas, as calculation agent, Wilmington Trust, National Association, as 

administrative agent, and the lenders party thereto. 

“Parent Material Adverse Effect” means any change, effect, event, occurrence, state of 

facts or development that, individually or in the aggregate, is or would reasonably be expected to 

have a material adverse effect on (a) the business, results of operations or financial condition of 

Parent and its Subsidiaries taken as a whole or (b) the ability of Parent to consummate the 

transactions contemplated by the Transaction Documents to which any of Parent, Merger Sub 

and Merger LLC is a party; provided, however, that, with respect to clause (a) above, none of the 

following shall constitute or be taken into account in determining whether a Parent Material 

Adverse Effect has occurred or would reasonably be expected to occur:  (i) changes in conditions 

generally in the United States or global economy or in the capital or financial markets, including 

exchange or interest rates, (ii) changes in general economic and market conditions or changes in 

GAAP that, in either case, generally affect the industries in which Parent or any of its 

Subsidiaries participate, (iii) the announcement of the Transaction Documents or the transactions 

contemplated thereby or hereby (including any stockholder litigation arising from such 

announcement), (iv) acts of war, sabotage or terrorism, or any escalation or worsening of such 

acts, or any earthquakes, hurricanes, tornados, and other wind storms, floods, pandemics 
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(including COVID-19) or epidemics or other natural disasters or acts of God, (v) any action 

taken or failure to act by Parent or its Subsidiaries which is expressly required by the Transaction 

Documents to which Parent or its Subsidiaries is a party (other than any action required by 

Section 5.9(a)) or that has been expressly consented to by the Company under the terms of this 

Agreement, except in each of cases (i), (ii) and (iv), to the extent that such changes, effects, 

events, occurrences, state of facts or developments affect Parent and its Subsidiaries in a 

disproportionate manner relative to other participants in the industries in which Parent and its 

Subsidiaries participate (in which case only the incremental disproportionate effect may be taken 

into account in determining whether there has been a Parent Material Adverse Effect). 

“Parent Notice Period” has the meaning specified in Section 5.6(b)(ii). 

“Parent Offer” has the meaning specified in Section 5.4(b)(ii). 

“Parent Other Interests” has the meaning specified in Section 4.3(c). 

“Parent Plan” means each material bonus, deferred compensation, incentive 

compensation, stock purchase, stock option, severance or termination pay, hospitalization, 

medical, life or other insurance, supplemental unemployment benefits, profit-sharing, pension or 

retirement plan, program, agreement or arrangement, and each other employee benefit plan, 

program, agreement or arrangement, sponsored, maintained or contributed to or required to be 

contributed to by Parent or by any trade or business, whether or not incorporated (“Parent ERISA 

Affiliate”), that together with Parent would be deemed a “controlled group” within the meaning 

of Section 4001(a)(14) of ERISA, for the benefit of any employee, director or former employee 

or director of Parent or any of its Subsidiaries. 

“Parent Preferred Stock” means the Series A Cumulative Redeemable Preferred Stock, 

par value $0.01 per share, to be issued by Parent. 

“Parent Qualified Plan” has the meaning specified in Section 4.13(b). 

 “Parent Reorganization Tax Opinion” means (a) the tax opinion, dated as of the Closing 

Date, referred to in Section 6.2(e) and (b) if required in connection with the filing of the 

Registration Statement, the opinion as to the material U.S. federal income tax consequences of 

the Combination, to be delivered by Parent Tax Counsel for purposes of the Registration 

Statement including the Joint Proxy Statement. 

“Parent Reorganization Tax Opinion Representation Letter” means the representation 

letter substantially in the form of Exhibit F, with such changes, updates or refinements, agreed to 

by Parent, the Company, Parent Tax Counsel and Company Reorganization Tax Counsel, as may 

be reasonably necessary to reflect any changes in, or clarifications of, facts prior to the Closing, 

to be executed by Parent, and dated and effective as of the Closing Date (and if applicable, as of 

the date of any Reorganization Tax Opinions to be delivered in connection with the Registration 

Statement), delivered to each of the tax counsel providing the Reorganization Tax Opinions as a 

condition to, and in connection with, the issuance of the Reorganization Tax Opinions. 

“Parent Requisite Approvals” means the Parent Stockholder Approval and the Parent 

Disinterested Stockholder Approval. 
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“Parent Restricted Common Stock” means restricted shares of Parent Common Stock. 

“Parent RSUs” means restricted stock units with respect to shares of Parent Common 

Stock. 

“Parent SEC Documents” has the meaning specified in Section 4.6(a). 

“Parent Section 16 Officer” means any person that Parent has determined to be an 

“officer” of Parent within the meaning of Rule 16a-1(f) of the Exchange Act. 

“Parent Series A Common Stock” means the Series A common stock, par value $0.01 per 

share, of Parent. 

“Parent Series B Common Stock” means the Series B common stock, par value $0.01 per 

share, of Parent. 

“Parent Series C Common Stock” means the Series C common stock, par value $0.01 per 

share, of Parent. 

“Parent Signing Split-Off Tax Opinion Representation Letter” means the representation 

letter executed by Parent prior to the execution of this Agreement, dated and effective as of the 

date of this Agreement, and delivered to Split-Off Tax Counsel as a condition to, and in 

connection with, the issuance of the Split-Off Signing Tax Opinion. 

“Parent Special Committee” has the meaning specified in the recitals. 

“Parent Special Committee Recommendation” has the meaning specified in Section 

4.4(b). 

“Parent Split-Off Tax Opinion Representation Letters” means the Parent Signing Split-

Off Tax Opinion Representation Letter and the Parent Closing Split-Off Tax Opinion 

Representation Letter. 

“Parent Stock Option” means a stock option to purchase shares of Parent Common Stock. 

“Parent Stock Plan” means the Liberty Broadband Corporation 2019 Omnibus Incentive 

Plan, the Liberty Broadband Corporation 2014 Omnibus Incentive Plan (Amended and Restated 

as of March 11, 2015) and the Liberty Broadband Corporation Transitional Stock Adjustment 

Plan. 

“Parent Stockholder” means a holder of Parent Capital Stock. 

“Parent Stockholder Approval” has the meaning specified in Section 4.4(f). 

“Parent Stockholders Meeting” has the meaning specified in Section 5.7(a). 

“Parent Tax Counsel” has the meaning specified in Section 6.2(e). 
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“Parent Tax Opinion Representations” means the representations in the Parent 

Reorganization Tax Opinion Representation Letter and the Parent Split-Off Tax Opinion 

Representation Letters. 

“Parent Tax Sharing Agreement” means that certain Tax Sharing Agreement, dated as of 

November 4, 2014, by and between Parent and Liberty Media Corporation. 

“Parent Termination Fee” has the meaning specified in Section 7.3(c). 

“Parent Vote Date” has the meaning specified in Section 7.1(b)(iv). 

“Party” means any of the Company, Parent, Merger Sub and Merger LLC. 

“Patents” means patents and industrial designs, patent and industrial design applications 

and patent disclosures, together with all reissues, continuations, continuations-in-part, revisions, 

divisionals, extensions and reexaminations in connection therewith. 

“Permitted Encumbrances” means:  (a) statutory Encumbrances for current Taxes or 

other payments that are not yet due and payable, (b) Encumbrances for Taxes being contested in 

good faith and by appropriate proceedings and for which adequate reserves have been 

established in accordance with GAAP in the Company SEC Documents or the Parent SEC 

Documents, as applicable, filed prior to the date of this Agreement, (c) Encumbrances in favor of 

vendors, mechanics, carriers, workmen, warehousemen, repairmen, materialmen or similar 

Encumbrances arising under applicable Law in the Ordinary Course, which would not materially 

impair the use, operation or value of the asset subject thereto, (d) valid non-exclusive licenses to 

Intellectual Property in the Ordinary Course Consistent with Past Practice, (e) deposits or 

pledges made in connection with, or to secure payment of, workers’ compensation, 

unemployment insurance or similar programs mandated by applicable Law, (f) with respect to 

any licensed or leased asset or property, the rights of any lessor, lessee, licensor or licensee under 

the applicable lease or license entered into in the Ordinary Course Consistent with Past Practice, 

(g) liens securing Indebtedness of the Company and/or its Subsidiaries described on Section 

1.1(a) of the Company Disclosure Letter (and identified thereon as being secured by such liens) 

so long as the terms of such Indebtedness, as in effect on the date of this Agreement, require the 

incurrence of such liens to secure such Indebtedness, (h) defects, imperfections or irregularities 

in title, easements, covenants, restrictions and rights of way and other similar Encumbrances, or 

other liens of record, zoning, building and other similar codes and restrictions, with respect to 

real property, in each case, that do not adversely affect in any material respect the current use of 

the applicable property owned, leased, used or held for use, (i) (x) with respect to any securities, 

any transfer restrictions of general applicability as may be provided under the Securities Act or 

other applicable securities Law or (y) restrictions under organizational documents, (j) 

Encumbrances set forth in any Transaction Document, (k) Encumbrances that do not, 

individually or in the aggregate, materially impair the continued use or operation of the property 

to which they relate or the conduct of the business of the Company and its Subsidiaries as 

conducted on the date of this Agreement, (l) statutory Encumbrances arising by operation of Law 

with respect to a Liability incurred in the Ordinary Course and which is not yet due and payable 

or which is being contested in good faith and by appropriate proceedings and (m) any 
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Encumbrances which are of record and any Encumbrances that would be disclosed by an 

accurate survey of the real property. 

“Person” means any individual, corporation, limited liability company, limited or general 

partnership, joint venture, association, joint-stock company, trust, unincorporated organization, 

Governmental Authority or any Group comprised of two (2) or more of the foregoing. 

“Personal Data” means any and all information that, (i) alone or in combination with 

other information, allows the identification of a living individual (including, IP address, digital 

signature, name, address, telephone number, email address or usernames in combination with a 

password or security code that would allow access to an online account, date of birth, social 

security number, bank account number, government-issues identification number, credit card 

number, credit history and criminal history) and is “Personal Data” as that term is defined in 

Article 4 of the GDPR or (ii) is “Personally Identifiable Information” under any Data Security 

Requirements in any jurisdiction applicable to the processing of that Personal Data. 

“Portfolio Securities” means the securities of the entities set forth on Section 1.1(b) of the 

Company Disclosure Letter. 

“Preferred Consideration” has the meaning specified in Section 2.6(a)(ii)(3). 

“Qurate” means Qurate Retail, Inc., a Delaware corporation (f/k/a Liberty Interactive 

Corporation). 

“Qurate Closing Representation Letter” means the representation letter substantially in 

the form of the Qurate Signing Representation Letter with such changes, updates or refinements, 

agreed to by Qurate and Split-Off Tax Counsel (and, with respect to material changes, updates or 

refinements, with the consent of the Company and Parent (such consent not to be unreasonably 

withheld, conditioned or delayed)), as may be reasonably necessary to reflect any changes in, or 

clarifications of, facts prior to the Closing to be executed by Qurate, dated and effective as of the 

Closing Date, delivered to Split-Off Tax Counsel as a condition to, and in connection with, the 

issuance of the Split-Off Closing Tax Opinion. 

“Qurate Signing Representation Letter” means the representation letter executed by 

Qurate prior to the execution of this Agreement, dated and effective as of the date of this 

Agreement, and delivered to Split-Off Tax Counsel as a condition to, and in connection with, the 

issuance of the Split-Off Signing Tax Opinion. 

“RCA” means the Regulatory Commission of Alaska. 

“Real Property” has the meaning specified in Section 3.12(b). 

“Registration Statement” has the meaning specified in Section 5.7(a). 

“Reorganization Agreement” means that certain Agreement and Plan of Reorganization 

dated as of April 4, 2017, as amended, by and among Qurate, Liberty Interactive LLC and the 

Company. 
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“Reorganization Tax Opinion Representations” means the representations in the 

Company Reorganization Tax Opinion Representation Letter and the Parent Reorganization Tax 

Opinion Representation Letter. 

“Reorganization Tax Opinions” means the Parent Reorganization Tax Opinion and the 

Company Reorganization Tax Opinion. 

“Representatives” means, with respect to any Person, its financial advisors, legal counsel, 

financing sources, accountants, insurers or other advisors, agents or representatives, including its 

officers and directors. 

“Sarbanes Act” means the Sarbanes-Oxley Act of 2002. 

“SEC” means the Securities and Exchange Commission. 

“Securities Act” means the Securities Act of 1933, and the rules and regulations 

promulgated thereunder. 

“Senior Management” means, with respect to (i) Parent, (A) the Chief Executive Officer, 

the Chief Accounting Officer, the Chief Legal Officer and the Chief Corporate Development 

Officer of Parent and (B) the Chief Executive Officer of Skyhook Wireless, Inc., and (ii) the 

Company, (A) the Chief Executive Officer, the Chief Accounting Officer, the Chief Legal 

Officer and the Chief Corporate Development Officer of the Company, (B) the Chief Executive 

Officer of GCI Holdings, LLC and (C) the Chief Executive Officer of Evite, Inc. 

“Series A Consideration” has the meaning specified in Section 2.6(a)(ii)(1). 

“Series B Consideration” has the meaning specified in Section 2.6(a)(ii)(2). 

“Signing Split-Off Tax Opinion Representation Letters” means the Company Signing 

Split-Off Tax Opinion Representation Letter, the Parent Signing Split-Off Tax Opinion 

Representation Letter, the Malone Signing Representation Letter and the Qurate Signing 

Representation Letter. 

“Skadden” means Skadden, Arps, Slate, Meagher & Flom LLP. 

“Specified Persons” means the Persons listed on Section 1.1(c) of the Company 

Disclosure Letter. 

“Split-Off” means the split-off of the Company Predecessor by Qurate on the Split-Off 

Date pursuant to which Qurate redeemed shares of Liberty Ventures Common Stock in exchange 

for shares of the corresponding class of Company Predecessor common stock. 

“Split-Off Closing Tax Opinion” means the tax opinion, dated as of the Closing Date, 

referred to in Section 6.1(l). 

“Split-Off Date” means March 9, 2018. 
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“Split-Off Signing Tax Opinion” means the tax opinion, dated as of the date of this 

Agreement, referred to in Section 3.18(j). 

“Split-Off Tax Counsel” has the meaning specified in Section 6.1(l). 

“Split-Off Tax Treatment” means (a) the qualification of the Contribution and 

Distribution as a tax-free transaction described under Sections 368(a)(1)(D), 355 and 361 of the 

Code and (b) the qualification of the Contribution and Distribution in whole for nonrecognition 

of income, gain and loss for U.S. federal (and state and local) income (or franchise) tax purposes 

to Qurate, the Company, each of their respective Subsidiaries at the effective time of the 

Distribution and the holders of Liberty Ventures Common Stock that received stock of the 

Company in the Distribution. 

“Split-Off Tax Treatment Agreement” means any agreement or arrangement (written or 

oral, provided it is valid, binding and enforceable under applicable Law) that governs the 

sharing, allocation, reimbursement, or indemnification of Taxes with respect to, or the conduct, 

settlement or defense of any Tax Contest (as defined in the Tax Sharing Agreement) in respect 

of, the Split-Off Tax Treatment, other than the Tax Sharing Agreement, the Tax Sharing 

Agreement Joinder and any agreement or arrangement with a Tax Authority (as defined in the 

Tax Sharing Agreement). 

“State Commissions” means the RCA and any other state Governmental Authority that 

has issued Communications Licenses to the Company or its Subsidiaries, or any successor to any 

such state Governmental Authority. 

“Stock Issuance” means the issuance of (a) shares of Parent Series C Common Stock, 

Parent Series B Common Stock and Parent Preferred Stock to holders of shares of Company 

Series A Common Stock, Company Series B Common Stock and Company Preferred Stock, 

respectively, as part of the Merger Consideration and (b) shares of Parent Series C Common 

Stock and Parent Series B Common Stock pursuant to the terms of the Exchange Agreement. 

“Subsidiary” means, with respect to any Person, any corporation, general or limited 

partnership, limited liability company, joint venture or other entity (a) that is consolidated with 

such Person for purposes of financial reporting under GAAP or (b) in which such Person (i) 

owns, directly or indirectly, more than fifty percent (50%) of the voting power represented by the 

outstanding voting securities or more than fifty percent (50%) of the equity securities, profits 

interest or capital interest, (ii) is entitled to elect at least one-half of the board of directors or 

similar governing body or (iii) in the case of a limited partnership or limited liability company, is 

a general partner or managing member and has the power to direct the policies, management and 

affairs of such entity, respectively; provided, that for purposes of this Agreement, unless 

otherwise specified, subject to Section 1.2(b), prior to the Effective Time, neither Parent nor any 

of its Subsidiaries will be deemed to be a Subsidiary of the Company or a Subsidiary of any of 

the Company’s Subsidiaries, whether or not they otherwise would be a Subsidiary of the 

Company or any of the Company’s Subsidiaries under the foregoing definition. 

“Superior Company Proposal” means a bona fide written Alternative Company 

Transaction Proposal which the Company Special Committee or the Company Board (acting at 
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the recommendation of the Company Special Committee) determines in good faith (after 

consultation with its outside legal counsel and financial advisors), taking into account all legal, 

financial, tax, regulatory, timing and other aspects of the proposal and the identity of the Person 

making the proposal, (a) is reasonably likely to be consummated on the terms proposed, (b) to 

the extent financing is required, such financing is then fully committed or reasonably capable of 

being obtained, (c) is more favorable from a financial point of view to the Company and the 

Company Stockholders (other than the Malone Group and the Maffei Group and their respective 

Affiliates and the Company Section 16 Officers) than the terms of the Merger and the other 

transactions contemplated hereby and (d) is otherwise on terms that the Company Special 

Committee or the Company Board (acting at the recommendation of the Company Special 

Committee) has determined to be superior to the transactions contemplated hereby; provided, 

however, that, for purposes of this definition of “Superior Company Proposal,” the term 

“Alternative Company Transaction Proposal” shall have the meaning assigned to such term in 

this Agreement, except that each reference to twenty-five percent (25%) in the definition of 

“Alternative Company Transaction” when used in the definition of “Alternative Company 

Transaction Proposal” shall be replaced with a reference to seventy-five percent (75%). 

“Superior Parent Proposal” means a bona fide written Alternative Parent Transaction 

Proposal which the Parent Special Committee or the Parent Board (acting at the recommendation 

of the Parent Special Committee) determines in good faith (after consultation with its outside 

legal counsel and financial advisors), taking into account all legal, financial, tax, regulatory, 

timing and other aspects of the proposal and the identity of the Person making the proposal, (a) is 

reasonably likely to be consummated on the terms proposed, (b) to the extent financing is 

required, such financing is then fully committed or reasonably capable of being obtained, (c) is 

more favorable from a financial point of view to Parent and the Parent Stockholders (other than 

the Company and its Subsidiaries, the Malone Group and the Maffei Group and their respective 

Affiliates and the Parent Section 16 Officers) than the terms of the Merger and the other 

transactions contemplated hereby and (d) is otherwise on terms that the Parent Special 

Committee or the Parent Board (acting at the recommendation of the Parent Special Committee) 

has determined to be superior to the transactions contemplated hereby; provided, however, that, 

for purposes of this definition of “Superior Parent Proposal,” the term “Alternative Parent 

Transaction Proposal” shall have the meaning assigned to such term in this Agreement, except 

that each reference to twenty-five percent (25%) in the definition of “Alternative Parent 

Transaction” when used in the definition of “Alternative Parent Transaction Proposal” shall be 

replaced with a reference to seventy-five percent (75%). 

“Surviving Company” has the meaning specified in Section 2.1(b). 

“Surviving Corporation” has the meaning specified in Section 2.1(a). 

“Tax” or “Taxes” means (a) any and all federal, state, local and foreign taxes and other 

assessments, governmental charges, duties, fees, levies and Liabilities in the nature of a tax, 

including taxes based upon or measured by gross receipts, income, profits, sales, use, occupation, 

value added, ad valorem, transfer, franchise, withholding, payroll, recapture, escheat, 

employment, excise and property taxes and (b) all interest, penalties and additions imposed with 

respect to such amounts in clause (a). 
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“Tax Opinions” means (a) the Split-Off Closing Tax Opinion and (b) the Reorganization 

Tax Opinions. 

“Tax Return” means a report, return, certificate, form or similar statement or document, 

including any amendment thereof or any attachment thereto, supplied to or filed with or required 

to be supplied to or filed with a Governmental Authority in connection with the determination, 

assessment or collection of any Tax, including an information return, claim for refund, amended 

return or declaration of estimated Tax. 

“Tax Sharing Agreement” means that certain Tax Sharing Agreement, dated as of March 

9, 2018, by and between Qurate and the Company. 

“Tax Sharing Agreement Joinder” means the Assumption and Joinder Agreement to Tax 

Sharing Agreement, dated as of the date of this Agreement, by and among Parent, the Company 

and Qurate. 

“Third Party” means any Person, including as defined in Section 13(d) of the Exchange 

Act, other than the Company, Parent or any of their respective Affiliates. 

“Trademarks” means trademarks, service marks, designs, trade dress, logos, slogans, 

trade names, business names, corporate names, Internet domain names, social media handle 

registrations and all other indicia of origin, all applications, registrations and renewals in 

connection therewith and all goodwill associated with any of the foregoing. 

“Transaction Documents” means this Agreement, the Voting Agreements and the 

Exchange Agreement. 

“Transaction Tax-Related Losses” has the meaning specified in the Tax Sharing 

Agreement. 

“Transaction Taxes” has the meaning specified in the Tax Sharing Agreement. 

“Treasury Regulations” means the regulations promulgated under the Code in effect on 

the date of this Agreement and the corresponding sections of any regulations subsequently issued 

that amend or supersede such regulations. 

“Upstream Effective Time” has the meaning specified in Section 2.3(b). 

“Upstream Merger” has the meaning specified in the recitals. 

“Upstream Merger Certificate” means the certificate of ownership and merger with 

respect to the Upstream Merger containing the provisions required by, and executed in 

accordance with, Section 267 of the DGCL and Section 18-209(i) of the DLLCA (and as 

authorized by Merger LLC in accordance with Section 267 of the DGCL and Section 18-209 of 

the DLLCA), in the form attached hereto as Exhibit G or in such other form as is mutually 

agreed by Parent and the Company. 

“Use” has the meaning specified in Section 3.14(f). 
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“Voting Agreements” has the meaning specified in the recitals. 

“Voting Company Debt” has the meaning specified in Section 3.2(c). 

“Voting Parent Debt” has the meaning specified in Section 4.2(c). 

“Wholly Owned Subsidiary” means, as to any Person, a Subsidiary of such Person, 100% 

of the Equity and voting interest in which is beneficially owned or owned of record, directly 

and/or indirectly, by such Person. 

“Willful Breach” means a material breach of a Party’s covenants and agreements set forth 

in this Agreement that is the consequence of an act or omission by a Party with the Knowledge 

that the taking of such act or failure to take such action would be a material breach of such 

Party’s covenants or agreements. 

Section 1.2 Terms Generally. 

(a) The definitions in Section 1.1 will apply equally to both the singular and plural 

forms of the terms defined.  Whenever the context may require, any pronoun will include the 

corresponding masculine, feminine and neuter forms.  The words “include”, “includes” and 

“including” will be deemed to be followed by the phrase “without limitation”.  The word “will” 

shall be construed to have the same meaning and effect as the word “shall.” The words “herein”, 

“hereof” and “hereunder” and words of similar import refer to this Agreement (and the Exhibits, 

the Company Disclosure Letter and the Parent Disclosure Letter) in their entirety and not to any 

part hereof unless the context otherwise requires.  All references herein to Articles, Sections, 

Exhibits, the Company Disclosure Letter and the Parent Disclosure Letter will be deemed 

references to Articles and Sections of, and Exhibits and Schedules to, this Agreement unless the 

context otherwise requires.  Any references to any statute or regulation are to such statute or 

regulation as amended and supplemented from time to time (and, in the case of a statute or 

regulation, to any successor provisions), unless the context otherwise requires.  Any reference in 

this Agreement to a “day” or “number of days” (without the explicit qualification of “business”) 

will be interpreted as a reference to a calendar day or number of calendar days, as the case may 

be.  If any action or notice is to be taken or given on or by a particular calendar day, and such 

calendar day is not a Business Day, then such action or notice will be deferred until, or may be 

taken or given on, the next Business Day.  As used herein, and unless the context otherwise 

requires, the phrase “made available” and words of similar import mean that the relevant 

documents, instruments or materials were (A) (x) with respect to information to be made 

available to Parent, posted and made available to Parent on the Company due diligence data site 

or otherwise delivered to Debevoise, in its capacity as counsel to the Parent Special Committee, 

by the Company or its Representatives in connection with the transactions contemplated by the 

Transaction Documents and the Ancillary Agreements at least one (1) Business Day prior to the 

date of this Agreement, and (y) with respect to information to be made available to the Company, 

posted or made available to the Company on the Parent due diligence data site or delivered to 

Baker Botts in its capacity as counsel to the Company or Morris Nichols in its capacity as 

counsel to the Company Special Committee, as applicable, by Parent or its Representatives in 

connection with the transactions contemplated by the Transaction Documents and the Ancillary 

Agreements and in each case, at least one (1) Business Day prior to the date of this Agreement or 
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(B) filed or furnished to the SEC (and publicly available) at least two (2) Business Days prior to 

the date of this Agreement. 

(b) References to “the Company” in the phrase “the Company and its Subsidiaries, 

taken as a whole”, including for purposes of Article III, will be deemed to include the 

Company’s equity interest in Parent through the Company’s ownership of Parent Series C 

Common Stock and the related value to the Company thereof. 

(c) For the avoidance of doubt, the phrase “Parent and its Subsidiaries” will be 

deemed to include Merger Sub and Merger LLC prior to the Effective Time, the Surviving 

Corporation following the Effective Time and the Surviving Company following the Upstream 

Effective Time. 

ARTICLE II 

 

THE COMBINATION 

Section 2.1 The Combination. 

(a) Upon the terms and subject to the conditions set forth in this Agreement and in 

accordance with the DGCL, at the Effective Time, Merger Sub shall be merged with and into the 

Company and the separate corporate existence of Merger Sub shall thereupon cease.  The 

Company shall continue as the surviving corporation in the Merger (hereinafter referred to as the 

“Surviving Corporation”), and the separate corporate existence of the Company with all its 

properties, rights, privileges, immunities, powers and franchises shall continue unaffected by the 

Merger.  At the Effective Time, the effect of the Merger shall be as provided in this Agreement, 

the Certificate of Merger and the applicable provisions of the DGCL.  Without limiting the 

generality of the foregoing, and subject thereto, at the Effective Time, all of the property, rights, 

privileges, immunities, powers and franchises of the Company and Merger Sub shall vest in the 

Surviving Corporation, and all debts, Liabilities and duties of the Company and Merger Sub shall 

become the debts, Liabilities and duties of the Surviving Corporation. 

(b) Upon the terms and subject to the conditions set forth in this Agreement (which 

constitutes a “plan of merger” for purposes of Section 18-209(i) of the DLLCA) and in 

accordance with the DGCL, the DLLCA and the authorization of the Upstream Merger by 

Merger LLC in accordance with Merger LLC’s governing documents, Section 267 of the DGCL, 

Section 18-209(i) of the DLLCA and the Upstream Merger Certificate, at the Upstream Effective 

Time, the Surviving Corporation shall be merged with and into Merger LLC and the separate 

corporate existence of the Surviving Corporation shall thereupon cease.  Merger LLC shall 

continue as the surviving company in the Upstream Merger (sometimes hereinafter referred to as 

the “Surviving Company”), and the separate existence of Merger LLC with all its properties, 

rights, privileges, immunities, powers and franchises shall continue unaffected by the Upstream 

Merger.  At the Upstream Effective Time, the effect of the Upstream Merger shall be as provided 

in the authorization of the Upstream Merger by Merger LLC in accordance with Merger LLC’s 

governing documents, Section 267 of the DGCL, Section 18-209(i) of the DLLCA, this 

Agreement, the Upstream Merger Certificate and the applicable provisions of the DGCL and the 

DLLCA.  Without limiting the generality of the foregoing, and subject thereto, at the Upstream 
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Effective Time, all of the property, rights, privileges, immunities, powers and franchises of the 

Surviving Corporation and Merger LLC shall vest in the Surviving Company, and all debts, 

Liabilities and duties of the Surviving Corporation and Merger LLC shall become the debts, 

Liabilities and duties of the Surviving Company. 

Section 2.2 Organizational Documents. 

(a) At the Effective Time, the Company Charter as in effect immediately prior to the 

Effective Time shall be amended and restated in its entirety to read as set forth on Exhibit H and 

as so amended and restated shall be the certificate of incorporation of the Surviving Corporation 

until thereafter further amended (subject to Section 5.14(a)) in accordance with its terms and the 

DGCL. 

(b) The Parties shall take all necessary action so that, at the Effective Time, the 

Company Bylaws as in effect immediately prior to the Effective Time shall be amended and 

restated in their entirety to read as set forth on Exhibit I, and as so amended and restated shall be 

the bylaws of the Surviving Corporation until thereafter further amended (subject to Section 

5.14(a)) in accordance with their terms, the terms of the certificate of incorporation of the 

Surviving Corporation and the DGCL. 

(c) At the Upstream Effective Time, the certificate of formation of Merger LLC, as in 

effect immediately prior to the Upstream Effective Time, shall be the certificate of formation of 

the Surviving Company, until thereafter amended in accordance with applicable Law and the 

applicable provisions of the Surviving Company’s certificate of formation and limited liability 

company agreement. 

(d) At the Upstream Effective Time, the limited liability company agreement of the 

Merger LLC, as in effect immediately prior to the Upstream Effective Time, shall be the limited 

liability company agreement of the Surviving Company, until thereafter amended (subject to 

Section 5.14(a)) in accordance with applicable Law and the applicable provisions of such limited 

liability company agreement. 

Section 2.3 Effective Time; Upstream Effective Time. 

(a) Subject to the provisions of this Agreement, as soon as practicable on the Closing 

Date, (i) first, Parent shall file the Certificate of Designations with the Secretary of State of the 

State of Delaware, which shall become effective upon the filing of the Certificate of 

Designations with the Secretary of State of the State of Delaware or such later date and time as 

set forth therein and mutually agreed by Parent and the Company but in all events prior to the 

Effective Time and (ii) second, the Company shall file the Certificate of Merger as contemplated 

by the DGCL, together with any required related certificates, filings or recordings, with the 

Secretary of State of the State of Delaware, in such form as required by, and executed in 

accordance with, the relevant provisions of the DGCL.  The Merger shall become effective upon 

the filing of the Certificate of Merger with the Secretary of State of the State of Delaware or at 

such later date and time as the Company and Parent may agree upon and as is set forth in such 

Certificate of Merger (such time, the “Effective Time”); provided, however, that in no event 

shall the Effective Time be prior to the time the Certificate of Designations has become effective. 
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(b) Immediately following the filing of the Certificate of Merger, Merger LLC shall 

file the Upstream Merger Certificate, together with any required related certificates, filings or 

recordings, with the Secretary of State of the State of Delaware, in such form as required by, and 

executed in accordance with, the relevant provisions of the DGCL and the DLLCA.  The 

Upstream Merger shall become effective upon the filing of the Upstream Merger Certificate with 

the Secretary of State of the State of Delaware or at such later date and time as the Company and 

Parent may agree upon and as is set forth in such Upstream Merger Certificate (such time, the 

“Upstream Effective Time”).  The Effective Time shall, in all events, precede the Upstream 

Effective Time. 

Section 2.4 Closing.  Unless this Agreement shall have been terminated in accordance 

with Section 7.1, the closing of the Combination (the “Closing”) shall occur as promptly as 

practicable (but in no event later than the third (3rd) Business Day) after all of the conditions set 

forth in Article VI shall have been satisfied or waived (to the extent waivable) by the Party 

entitled to the benefit of the same (other than conditions which by their terms are required to be 

satisfied or waived at the Closing, but subject to the satisfaction or waiver of such conditions at 

the Closing), or at such other date and time as agreed to by the Parties in writing (the date on 

which the Closing occurs, the “Closing Date”).  The Closing shall take place at 10:00 a.m., New 

York City time, on the Closing Date, at the offices of Baker Botts, 2001 Ross Avenue, Suite 900, 

Dallas, Texas or at such other place and time as agreed to by the Parties hereto. 

Section 2.5 Directors and Officers.   

(a) The Parties shall take all necessary action such that the directors of Merger Sub 

immediately prior to the Effective Time shall be the directors of the Surviving Corporation, and 

the officers of Merger Sub immediately prior to the Effective Time shall be the officers of the 

Surviving Corporation, in each case, until their respective successors are duly elected and 

qualified, or their earlier death, resignation, or removal. 

(b) The Parties shall take all necessary action such that the officers of Merger LLC 

immediately prior to the Upstream Effective Time shall be the officers of the Surviving 

Company until their respective successors are duly elected and qualified, or their earlier death, 

resignation, or removal. 

Section 2.6 Effect on Capital Stock. 

(a) Effect on Company Capital Stock and Merger Sub Common Stock.  At the 

Effective Time, by virtue of the Merger and without any action on the part of any Company 

Stockholders, any of the Parties, or any other Person: 

(i) Cancelled Shares.  Each share of Company Common Stock or Company 

Preferred Stock (A) held by the Company as treasury stock or by any of its Wholly Owned 

Subsidiaries immediately prior to the Effective Time shall be cancelled and shall cease to exist, 

and no securities of Parent or other consideration shall be delivered in exchange therefor and (B) 

owned by Parent or any of its Wholly Owned Subsidiaries immediately prior to the Effective 

Time shall be cancelled and shall cease to exist, and no securities of Parent or other 

consideration shall be delivered in exchange therefor. 
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(ii) Conversion of Company Capital Stock.  Except as otherwise provided in 

Section 2.6(a)(i), and subject to Section 2.6(b), Section 2.6(e) and Section 2.7(e): 

(1) Each share of Company Series A Common Stock issued and 

outstanding immediately prior to the Effective Time shall automatically, and 

without any election on the part of the Company Stockholders, be converted into 

the right to receive a number of shares of Parent Series C Common Stock such 

that each holder of record of shares of Company Series A Common Stock 

immediately prior to the Effective Time shall have the right to receive, in the 

aggregate, a number of shares of Parent Series C Common Stock equal to the 

product of (x) the total number of shares of Company Series A Common Stock 

held of record by such holder immediately prior to the Effective Time, multiplied 

by (y) the Common Exchange Ratio (such shares of Parent Series C Common 

Stock, together with any cash payable in respect of such Company Series A 

Common Stock pursuant to Section 2.7(e)(i) in lieu of fractional shares, the 

“Series A Consideration”); 

(2) Each share of Company Series B Common Stock issued and 

outstanding immediately prior to the Effective Time shall automatically, and 

without any election on the part of the Company Stockholders, be converted into 

the right to receive a number of shares of Parent Series B Common Stock such 

that each holder of record of shares of Company Series B Common Stock 

immediately prior to the Effective Time shall have the right to receive, in the 

aggregate, a number of shares of Parent Series B Common Stock equal to the 

product of (x) the total number of shares of Company Series B Common Stock 

held of record by such holder immediately prior to the Effective Time, multiplied 

by (y) the Common Exchange Ratio (such shares of Parent Series B Common 

Stock, together with any cash payable in respect of such Company Series B 

Common Stock pursuant to Section 2.7(e)(i) in lieu of fractional shares, the 

“Series B Consideration” and, together with the Series A Consideration, 

“Common Consideration”); provided, for the avoidance of doubt and pursuant to 

the Exchange Agreement, members of the Malone Group have agreed to waive 

the right to receive certain shares of Parent Series B Common Stock and instead 

receive the consideration and rights set forth therein; and 

(3) Each share of Company Preferred Stock issued and outstanding 

immediately prior to the Effective Time shall automatically, and without any 

election on the part of the Company Stockholders, be converted into the right to 

receive one share of Parent Preferred Stock such that each holder of record of 

shares of Company Preferred Stock immediately prior to the Effective Time shall 

have the right to receive, in the aggregate, a number of shares of Parent Preferred 

Stock equal to the total number of shares of Company Preferred Stock held of 

record by such holder immediately prior to the Effective Time, (such shares of 

Parent Preferred Stock, the “Preferred Consideration”, and together with Common 

Consideration, the “Merger Consideration”). 
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From and after the Effective Time, all shares of Company Capital Stock that were outstanding 

immediately prior to the Effective Time shall cease to be outstanding and shall cease to exist, 

and, except as otherwise provided in Section 2.6(a)(i) and subject to Section 2.6(b), Section 

2.6(c), and Section 2.6(e), each holder of (A) a certificate (a “Certificate”) that immediately prior 

to the Effective Time represented such shares or (B) such shares immediately prior to the 

Effective Time in non-certificated book-entry form (the “Book Entry Shares”) shall, in each 

case, thereafter cease to have any rights with respect to such shares of Company Capital Stock, 

except the right to receive the Merger Consideration to be issued in consideration therefor and 

any dividends or other distributions to which holders of shares become entitled in accordance 

with this Article II upon the surrender of such Certificate (subject to Section 2.7(i)) or exchange 

of Book Entry Shares in accordance with Section 2.7. 

(iii) Effect on Merger Sub Common Stock.  Each share of capital stock of 

Merger Sub outstanding immediately prior to the Effective Time shall be converted into and 

shall become one (1) share of common stock of the Surviving Corporation. 

(b) Changes to Stock.  If at any time during the period between the date of this 

Agreement and the Effective Time, any change in outstanding Parent Capital Stock or Company 

Capital Stock shall occur by reason of any reclassification, recapitalization, stock split or 

combination, split-up, exchange or readjustment of shares or any stock dividend thereon with a 

record date or ex-dividend date during such period, or any similar extraordinary transaction or 

event (including any merger, consolidation, share exchange, business combination or similar 

transaction as a result of which Parent Capital Stock or Company Capital Stock will be converted 

or exchanged (other than any conversion by any holder thereof of Company Series B Common 

Stock into Company Series A Common Stock pursuant to the terms of the Company Charter)), 

the Merger Consideration, the Common Exchange Ratio and any other similarly dependent 

items, as the case may be, shall be appropriately and equitably adjusted to provide the Company 

Stockholders the same economic effect as contemplated by this Agreement prior to such event.  

For the avoidance of doubt, neither the declaration nor payment by the Company of quarterly 

cash dividends on the Company Preferred Stock in accordance with the terms of the Company 

Charter prior to the Effective Time will require any adjustment under this Section 2.6(b). 

(c) Post-Closing Company Preferred Stock Dividends. Parent shall pay (or cause a 

Subsidiary of Parent to pay) all dividends declared by the Company Board in accordance with 

the Company Charter on the Company Preferred Stock to the extent that the payment date for 

such dividends is after the Closing and the record date therefor precedes the Closing. The 

declared dividends shall be paid by Parent on the payment date to the holders of record of 

Company Preferred Stock as of the close of business on the record date therefor. Any dividends 

declared by the Company Board on the Company Preferred Stock will be conditioned on the 

record date occurring prior to the Closing Date. 

(d) Conversion of Surviving Corporation Shares.  At the Upstream Effective Time, 

by virtue of the Upstream Merger and without any action on the part of any of the Parties or 

holders of any securities of the Surviving Corporation or Merger LLC, (i) each limited liability 

company interest of Merger LLC issued and outstanding immediately prior to the Upstream 

Effective Time shall remain outstanding as a limited liability company interest of the Surviving 

Company and (ii) each share of capital stock of the Surviving Corporation shall be cancelled and 
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shall cease to exist, and no securities or other consideration shall be delivered in exchange 

therefor. 

(e) Dissenting Shares.  Notwithstanding anything in this Agreement to the contrary, 

shares of Company Series B Common Stock that are outstanding immediately prior to the 

Effective Time and that are held by any Person who is entitled to demand and properly demands 

appraisal of such shares in accordance with, and who complies in all respects with, Section 262 

of the DGCL (“Dissenting Shares”) shall not be converted into the right to receive the Series B 

Consideration, but rather the holders of such Dissenting Shares shall be entitled to payment of 

the fair value of such Dissenting Shares in accordance with and to the extent provided in Section 

262 of the DGCL; provided, that if any such holder shall fail to perfect or otherwise shall waive, 

effectively withdraw or lose the right to appraisal under Section 262 with respect to any 

Dissenting Shares, then the right of such holder to be paid the fair value of such Dissenting 

Shares shall cease and such Dissenting Shares shall be deemed to have been converted as of the 

Effective Time into, and to have become exchangeable solely for, the right to receive the Series 

B Consideration as provided herein. 

Section 2.7 Exchange of Certificates and Book Entry Shares. 

(a) Exchange Agent.  Prior to the Effective Time, Parent shall select an institution 

reasonably acceptable to the Company to act as the exchange agent (the “Exchange Agent”) in 

the Merger for the purpose of exchanging Certificates and Book Entry Shares for the applicable 

Merger Consideration.  Prior to the Effective Time, Parent shall enter into or shall have entered 

into an exchange agent agreement with the Exchange Agent, which agreement shall set forth the 

duties, responsibilities and obligations of the Exchange Agent consistent with the terms of this 

Agreement and such agreement shall be reasonably acceptable to the Company.  Parent will 

make available to the Exchange Agent, at or prior to the Effective Time, a number of shares of 

Parent Series B Common Stock, Parent Series C Common Stock and Parent Preferred Stock 

sufficient to pay the aggregate Merger Consideration pursuant to Section 2.6(a) and Section 

2.7(e) (such shares of Parent Series B Common Stock, Parent Series C Common Stock and 

Parent Preferred Stock, together with any dividends or distributions with respect thereto, the 

“Exchange Fund”).  Promptly after the Effective Time, Parent will cause the Exchange Agent to 

send to each holder of record (as of immediately prior to the Effective Time) of a Certificate (A) 

a letter of transmittal in customary form (which shall specify that delivery shall be effected, and 

risk of loss and title to the Certificates shall pass, only upon proper delivery of the Certificates to 

the Exchange Agent or by appropriate guarantee of delivery in the form customarily used in 

transactions of this nature from a member of a national securities exchange, a member of the 

Financial Industry Regulatory Authority, or a commercial bank or trust company in the United 

States) for use in effecting delivery of shares of Company Common Stock or Company Preferred 

Stock to the Exchange Agent and (B) instructions for effecting the surrender of Certificates in 

exchange for the Merger Consideration issuable and payable in respect thereof, and any 

dividends or other distributions to which such holders are entitled pursuant to Section 2.7(d).  

Exchange of any Book Entry Shares shall be effected in accordance with Parent’s customary 

procedures with respect to securities represented by book entry. 

(b) Exchange Procedure.  Each holder of shares of Company Common Stock or 

Company Preferred Stock that have been converted into the right to receive the Common 
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Consideration or the Preferred Consideration, respectively, to be issued in consideration therefor, 

upon surrender to the Exchange Agent of a Certificate (subject to Section 2.7(i)), together with a 

properly completed letter of transmittal, or compliance with Parent’s customary procedures with 

respect to the exchange of Book Entry Shares, will be entitled to receive (i) the number of whole 

shares of Parent Series B Common Stock, Parent Series C Common Stock or Parent Preferred 

Stock (which shall be in non-certificated book-entry form unless a physical Certificate is 

requested) that such holder has the right to receive pursuant to Section 2.6 and (ii) a check or 

other form of payment in the amount equal to (x) any cash in lieu of fractional shares payable 

pursuant to Section 2.7(e) and (y) any dividends and other distributions, if any, payable in 

respect of such whole shares pursuant to Section 2.7(d).  Any such Certificate or Book Entry 

Share shall forthwith be cancelled.  No interest shall be paid or accrued on any Merger 

Consideration (including on any cash in lieu of fractional shares) or on any unpaid dividends and 

distributions payable to holders of Certificates or Book Entry Shares.  Until so surrendered, each 

Certificate and Book Entry Share shall, after the Effective Time, represent for all purposes only 

the right to receive such Merger Consideration (including any cash in lieu of fractional shares) 

and any dividends and other distributions in accordance with Section 2.7(d). 

(c) Certificate Holder.  If any portion of the Merger Consideration (or any other 

payment provided for in this Article II) is to be paid to or registered in the name of a Person 

other than the Person in whose name the applicable surrendered Certificate is registered, it shall 

be a condition to the payment or registration thereof that the surrendered Certificate shall be 

properly endorsed or otherwise be in proper form for transfer and that the Person requesting such 

delivery of Merger Consideration (or other payment) shall pay to the Exchange Agent any 

transfer or other similar Taxes required as a result of such payment or registration in the name of 

a Person other than the registered holder of such Certificate or establish to the satisfaction of the 

Exchange Agent that such Tax has been paid or is not payable. 

(d) Dividends and Distributions.  No dividends or other distributions with respect to 

shares of Parent Series B Common Stock, Parent Series C Common Stock or Parent Preferred 

Stock issued pursuant to the Merger shall be paid to the holder of any unsurrendered Certificates 

or non-exchanged Book Entry Shares until such Certificates (subject to Section 2.7(i)) or Book 

Entry Shares are properly surrendered or exchanged in accordance with this Section 2.7.  

Following such surrender or exchange, there shall be paid, without interest, to the record holder 

of the shares of Parent Series B Common Stock, Parent Series C Common Stock or Parent 

Preferred Stock issued in exchange therefor (i) all dividends and other distributions payable in 

respect of such shares of Parent Series B Common Stock, Parent Series C Common Stock or 

Parent Preferred Stock with a record date after the Effective Time and a payment date on or prior 

to the date of such surrender or exchange and not previously paid and (ii) at the appropriate 

payment date, the dividends or other distributions payable with respect to such shares of Parent 

Series B Common Stock, Parent Series C Common Stock and Parent Preferred Stock with a 

record date after the Effective Time but with a payment date subsequent to the date of such 

surrender or exchange.  For purposes of dividends or other distributions in respect of shares of 

Parent Series B Common Stock, Parent Series C Common Stock or Parent Preferred Stock, all 

shares of Parent Series B Common Stock, Parent Series C Common Stock or Parent Preferred 

Stock to be issued pursuant to the Merger shall be entitled to dividends and other distributions 

pursuant to the immediately preceding sentence as if issued and outstanding as of the Effective 

Time. 



 

37 

 
 

(e) Fractional Shares.  No fractional shares of Parent Common Stock or Parent 

Preferred Stock shall be issued to holders of Company Common Stock or Company Preferred 

Stock in connection with the Merger.   

(i) The Exchange Agent and Parent shall, as soon as practicable after the 

Closing: (A) determine the number of whole shares of Parent Series B Common Stock and 

Parent Series C Common Stock, as applicable, and the number of fractional shares of Parent 

Series B Common Stock and Parent Series C Common Stock, as applicable, that each former 

record holder of Company Common Stock is entitled to receive in connection with the 

consummation of the Merger and (B) (1) aggregate all such fractional shares of Parent Series B 

Common Stock and Parent Series C Common Stock, as applicable, of all such record holders 

into whole shares of Parent Series B Common Stock and Parent Series C Common Stock, as 

applicable, and sell the whole shares obtained thereby in open market transactions at then-

prevailing trading prices on behalf of such record holders to whom fractional share interests 

otherwise would have been issued and (2) in lieu of delivering such fractional shares to such 

record holders, deliver to each such record holder of Company Series A Common Stock or 

Company Series B Common Stock, as the case may be, such Company Series A Common Stock 

record holder’s ratable share of the net proceeds of such sales of Parent Series C Common Stock, 

based upon the average gross selling price per share of Parent Series C Common Stock and such 

Company Series B Common Stock record holder’s ratable share of the net proceeds of such sales 

of Parent Series B Common Stock, based upon the average gross selling price per share of Parent 

Series B Common Stock, in each case after making appropriate deductions for any amount 

required to be withheld under applicable Law as contemplated by Section 2.7(j) and less any 

brokers’ charges, commissions or transfer Taxes. 

(ii) The Exchange Agent, in its sole discretion, will determine the timing and 

method of selling such shares, the selling price of such shares and the broker-dealer through 

which such shares will be sold.  No interest will accrue on the proceeds from the sale of such 

shares. 

(f) No Further Ownership Rights.  The Merger Consideration (and any other 

payments) paid in accordance with the terms of this Article II in respect of shares of Company 

Capital Stock converted pursuant to Section 2.6 shall be deemed to have been paid in full 

satisfaction of all rights pertaining to such shares.  After the Effective Time there shall be no 

further registration of transfers on the stock transfer books of the Surviving Corporation of shares 

of Company Capital Stock that were outstanding immediately prior to the Effective Time.  If, 

after the Effective Time, any Certificates or Book Entry Shares formerly representing shares of 

Company Common Stock or Company Preferred Stock are presented to the Surviving 

Corporation (or the Surviving Company, as applicable) or the Exchange Agent for any reason, 

such Certificates shall be canceled and such Certificates or Book Entry Shares shall be 

exchanged as provided in this Article II. 

(g) Termination of Exchange Fund.  Any portion of the Exchange Fund that remains 

undistributed to the holders of shares of Company Common Stock or Company Preferred Stock 

for twelve (12) months after the Effective Time shall be delivered to Parent, upon demand, and 

any holder of Company Common Stock or Company Preferred Stock who has not theretofore 



 

38 

 
 

complied with this Article II shall thereafter look only to Parent for payment of its claim for the 

Merger Consideration (and any other payment in accordance with this Article II). 

(h) No Liability.  None of Parent, Merger Sub, Merger LLC, the Company or the 

Exchange Agent shall be liable to any Person in respect of any cash, Parent Common Stock or 

Parent Preferred Stock from the Exchange Fund properly delivered to a public official to the 

extent required by any applicable abandoned property, escheat or similar Law.  If any Certificate 

or Book Entry Shares shall not have been surrendered or exchanged prior to the date on which 

the applicable Merger Consideration would escheat to or become the property of any 

Governmental Authority, any such Merger Consideration shall, to the extent permitted by 

applicable Law, immediately prior to such time become the property of Parent, free and clear of 

all claims or interest of any Person previously entitled thereto. 

(i) Lost Certificates.  If any Certificate shall have been lost, stolen, defaced or 

destroyed, upon the making of an affidavit of that fact by the Person claiming such Certificate to 

be lost, stolen, defaced or destroyed and, if reasonably required by Parent, the posting by such 

Person of a bond in such reasonable amount as Parent may direct as indemnity against any claim 

that may be made against it with respect to such Certificate, the Exchange Agent shall pay in 

respect of such lost, stolen, defaced or destroyed Certificate the Merger Consideration issuable in 

respect thereof (including any cash in lieu of fractional shares) and any dividends or other 

distributions to which such holder is entitled pursuant to Section 2.7(d), with respect to each 

share of Company Common Stock or Company Preferred Stock formerly represented by such 

Certificate. 

(j) Withholding Rights.  Parent, Merger Sub, Merger LLC, the Company and the 

Exchange Agent shall each be entitled to deduct and withhold from the consideration otherwise 

payable pursuant to this Agreement such amounts as are required to be deducted and withheld 

with respect to the making of such payment under any applicable Tax Law.  To the extent that 

amounts are so deducted or withheld by Parent, Merger Sub, Merger LLC, the Company or the 

Exchange Agent, as applicable, and timely paid to the applicable Governmental Authority, such 

withheld amounts shall be treated for all purposes of this Agreement as having been paid to the 

Person in respect of which such deduction and withholding was made. 

Section 2.8 Company Equity Awards. 

(a) At the Effective Time, each Company Series A Stock Option (whether or not 

vested) that is outstanding and unexercised immediately prior to the Effective Time, shall, 

automatically and without any required action on the part of the holder thereof, cease to represent 

an option award to purchase Company Series A Common Stock and be converted into an option 

award to purchase Parent Series C Common Stock (an “Adjusted Parent Series C Option”) 

governed by the same terms and conditions (including any applicable vesting requirements) as 

applied to such Company Series A Stock Option immediately prior to the Effective Time, except 

that (1) the number of shares of Parent Series C Common Stock subject to such Adjusted Parent 

Series C Option shall be equal to the product of (x) the Common Exchange Ratio, multiplied by 

(y) the number of shares of Company Series A Common Stock subject to such Company Series 

A Stock Option immediately prior to the Effective Time, rounded down to the next whole share 

of Parent Series C Common Stock and (2) the per share exercise price of such Adjusted Parent 
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Series C Option shall be equal to the quotient of (A) the exercise price per share of the Company 

Series A Common Stock applicable to such Company Series A Stock Option immediately prior 

to the Effective Time divided by (B) the Common Exchange Ratio, with the result rounded up to 

the nearest cent; provided, however, that any vesting conditions applicable to each Company 

Series A Stock Option held by any person considered to be a non-employee director of the 

Company that is outstanding immediately prior to the Effective Time shall, automatically and 

without any required action on the part of the holder thereof, accelerate in full immediately prior 

to the Effective Time. 

(b) At the Effective Time, each Company Series B Stock Option (whether or not 

vested) that is outstanding and unexercised immediately prior to the Effective Time, shall, 

automatically and without any required action on the part of the holder thereof, cease to represent 

an option award to purchase Company Series B Common Stock and be converted into an option 

award to purchase Parent Series B Common Stock (an “Adjusted Parent Series B Option”) 

governed by the same terms and conditions (including any applicable vesting requirements) as 

applied to such Company Series B Stock Option immediately prior to the Effective Time, except 

that (1) the number of shares of Parent Series B Common Stock subject to such Adjusted Parent 

Series B Option shall be equal to the product of (x) the Common Exchange Ratio, multiplied by 

(y) the number of shares of Company Series B Common Stock subject to such Company Series 

B Stock Option immediately prior to the Effective Time, rounded down to the next whole share 

of Parent Series B Common Stock and (2) the per share exercise price of such Adjusted Parent 

Series B Option shall be equal to the quotient of (A) the exercise price per share of the Company 

Series B Common Stock applicable to such Company Series B Stock Option immediately prior 

to the Effective Time divided by (B) the Common Exchange Ratio, with the result rounded up to 

the nearest cent. 

(c) At the Effective Time, each Company Unit Award (other than each Company 

Director RSU Award) that is outstanding immediately prior to the Effective Time shall, 

automatically and without any action on the part of the holder thereof, cease to represent a 

restricted stock unit award or performance stock unit award denominated in shares of Company 

Series A Common Stock and be converted into a restricted stock unit award or performance 

stock unit award, as applicable, denominated in shares of Parent Series C Common Stock (an 

“Adjusted Unit Award”), governed by the same terms and conditions (including any applicable 

service-based or performance-based vesting requirements) as applied to each such Company 

Unit Award immediately prior to the Effective Time, except that the number of shares of Parent 

Series C Common Stock subject to such Adjusted Unit Award shall be equal to the product of (x) 

the Common Exchange Ratio, multiplied by (y) the number of shares of Company Common 

Stock subject to such Company Unit Award immediately prior to the Effective Time, rounded 

down to the next whole share of Parent Series C Common Stock. 

(d) Immediately prior to the Effective Time, any vesting conditions applicable to each 

Company RSU Award held by any person considered to be a non-employee director of the 

Company (each, a “Company Director RSU Award”) that is outstanding immediately prior to the 

Effective Time shall, automatically and without any required action on the part of the holder 

thereof, accelerate in full, and at the Effective Time, each Company Director RSU Award shall, 

automatically and without any action on the part of the holder thereof, be converted into the right 
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to receive the Series A Consideration based on the total number of shares of Company Common 

Stock subject to such Company Director RSU Award immediately prior to the Effective Time. 

(e) At the Effective Time, each award of Company Restricted Common Stock that is 

outstanding immediately prior to the Effective Time shall, automatically and without any action 

on the part of the holder thereof, be converted in accordance with the provisions of Section 

2.6(a)(ii)(1) and Section 2.7 applicable to the conversion of Company Series A Common Stock 

(following such conversion of such award of Company Restricted Common Stock, an “Adjusted 

Restricted Common Stock Award”), provided, however, that such Adjusted Restricted Common 

Stock Award will be subject to the same terms and conditions (including any applicable vesting 

requirements) as applied to each award of Company Restricted Common Stock immediately 

prior to the Effective Time. 

(f) At the Effective Time, each award of Company Restricted Preferred Stock that is 

outstanding immediately prior to the Effective Time shall, automatically and without any action 

on the part of the holder thereof, be converted in accordance with the provisions of Section 

2.6(a)(ii)(3) and Section 2.7 applicable to the conversion of Company Preferred Stock (following 

such conversion of such award of Company Restricted Preferred Stock, an “Adjusted Restricted 

Preferred Stock Award”), provided, however, that such Adjusted Restricted Preferred Stock 

Award will be subject to the same terms and conditions (including any applicable vesting 

requirements) as applied to each award of Company Restricted Preferred Stock immediately 

prior to the Effective Time. 

(g) Prior to the Effective Time, the Compensation Committee of the Board of 

Directors of the Company shall adopt resolutions authorizing and directing the treatment of the 

Company Equity Awards in the manner prescribed by the terms of this Section 2.8. 

(h) As soon as practicable following the Effective Time, Parent shall file a 

registration statement on Form S-8 (or any successor or other appropriate form) with respect to 

the shares of Parent Capital Stock subject to equity awards converted pursuant to this Section 

2.8. 

Section 2.9 Further Assurances.  If, at any time after the Effective Time, Parent 

reasonably believes or is advised that any further instruments, deeds, assignments or assurances 

are reasonably necessary or desirable to consummate the transactions contemplated by the 

Transaction Documents and the Ancillary Agreements or to carry out the purposes and intent of 

the Transaction Documents and the Ancillary Agreements at or after the Effective Time, then the 

Company, Parent, the Surviving Corporation or the Surviving Company, as applicable, and their 

respective officers and directors shall execute and deliver all such proper deeds, assignments, 

instruments and assurances and do all other things reasonably necessary or desirable to 

consummate such contemplated transactions and to carry out the purposes and intent of the 

Transaction Documents and the Ancillary Agreements. 
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ARTICLE III 

 

REPRESENTATIONS AND WARRANTIES OF THE COMPANY 

Except as set forth in (a) the Company SEC Documents filed and publicly available at 

least two (2) Business Days prior to the date of this Agreement (other than any disclosure set 

forth under “Risk Factors,” “Management’s Discussion and Analysis of Financial Condition and 

Results of Operation” or under the heading “Regulatory Matters,” “Competition” and “Legal 

Proceedings” that is predictive or forward-looking) but only to the extent the relevance of a 

disclosure or statement therein to a section of this Article III is reasonably apparent on its face 

without independent inquiry (provided, that in no event will any disclosure in the Company SEC 

Documents qualify or limit the representations and warranties in Sections 3.1 (Organization; 

Standing and Power), 3.2 (Capitalization), 3.4 (Authorization), 3.8(a) (Absence of Certain 

Changes), 3.18 (Tax Matters), 3.23 (Ownership in Parent), 3.24 (Brokers and Other Advisors) or 

3.25 (Opinion of Financial Advisor) of this Agreement) or (b) the corresponding section of the 

Company Disclosure Letter (it being agreed that disclosure of any item in any section of the 

Company Disclosure Letter shall be deemed disclosed with respect to any other section but only 

to the extent the relevance of a disclosure or statement therein to a section of this Article III is 

reasonably apparent on its face without independent inquiry and that the mere inclusion of an 

item in the Company Disclosure Letter as an exception to a representation or warranty (or 

covenant, as applicable) shall not be deemed an admission that such item represents a material 

exception or material fact, event or circumstance or that such item has had or would, individually 

or in the aggregate, reasonably be expected to have a material adverse effect on the Company 

and its Subsidiaries, taken as a whole, or to prevent or materially delay the consummation of the 

transactions contemplated by the Transaction Documents), the Company represents and warrants 

to Parent, Merger LLC and Merger Sub as follows (provided, that no representation is made in 

this Article III with respect to the substance of any financial or other information which has 

directly been provided by Parent specifically for the purpose of assisting the Company with its 

SEC reporting obligations as a public company): 

Section 3.1 Organization; Standing and Power.  The Company (a) is a corporation 

duly incorporated, validly existing and in good standing under the Laws of the State of 

Delaware, (b) has all requisite corporate power and authority to own, lease and operate its 

properties and to carry on its business as currently conducted and (c) is duly qualified or licensed 

to do business as a foreign corporation, and is in good standing (with respect to jurisdictions 

which recognize such concept), in each jurisdiction where the character of the properties owned, 

leased or operated by it or the nature of its activities makes such qualification or licensing 

necessary, except in the cases of clauses (b) and (c) as would not, individually or in the 

aggregate, reasonably be expected to have a Company Material Adverse Effect.  The Company 

has made available to Parent, prior to the date of this Agreement, a complete and correct copy of 

the Governance Instruments in effect as of the date of this Agreement. 

Section 3.2 Capitalization. 

(a) The authorized capital stock of the Company consists of (i) five hundred million 

(500,000,000) shares of Company Series A Common Stock, (ii) twenty million (20,000,000) 

shares of Company Series B Common Stock, (iii) one billion forty million (1,040,000,000) 
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shares of Company Series C Common Stock, and (iv) fifty million (50,000,000) shares of 

preferred stock, par value $0.01 per share, issuable in series with seven million five hundred 

thousand (7,500,000) shares designated as Company Preferred Stock.  No other shares of capital 

stock of, or other equity or voting interests in, the Company are authorized. 

(b) As of the close of business on July 29, 2020, (i) 101,325,219 shares of Company 

Series A Common Stock were issued and outstanding (which figure includes 256,748 shares of 

Company Restricted Common Stock), (ii) 4,488,674 shares of Company Series B Common 

Stock were issued and outstanding, (iii) no shares of Company Series C Common Stock were 

issued and outstanding, (iv) 7,199,778 shares of Company Preferred Stock were issued and 

outstanding (which figure includes 77,158 shares of Company Restricted Preferred Stock), (v) no 

shares of Company Common Stock were held in treasury by the Company, (vi) a total of 

6,825,456 shares of Company Common Stock were available for future awards under the 

Company Stock Plans, of which 898,342 shares and 427,114 shares are currently registered as 

available for awards of Company Series A Common Stock and Company Series B Common 

Stock, respectively (vii) 426,403 shares of Company Series A Common Stock were reserved for 

issuance upon the vesting of outstanding Company RSU Awards and Company PSU Awards, 

(viii) 1,087,251 shares of Company Series A Common Stock and 1,245,063 shares of Company 

Series B Common Stock were reserved for issuance upon the exercise of outstanding 

unexercised Company Stock Options and (ix) no other shares of Company Capital Stock of, or 

other equity interests in, the Company were issued, reserved for issuance or outstanding.  All of 

the outstanding shares of Company Capital Stock have been fully paid and non-assessable and 

were issued in compliance with applicable securities Laws.  There are no preemptive or similar 

rights granted by the Company or any Subsidiary of the Company to any holders of any class of 

securities of the Company or any Subsidiary of the Company.  No shares of the Company are 

owned by any Subsidiary of the Company.  From the close of business on July 29, 2020 through 

the date of this Agreement, there have been no issuances, repurchases or redemptions by the 

Company of shares of Company Capital Stock or other equity interests in the Company or 

issuances by the Company of options, warrants, convertible or exchangeable securities, stock-

based performance units or other rights to acquire shares of Company Capital Stock or other 

equity interests in the Company or other rights that give the holder thereof any economic or 

voting interest of a nature accruing to the holders of shares of Company Capital Stock or other 

equity interests in the Company, other than the issuance of Company Common Stock upon the 

exercise of Company Stock Options or the settlement of Company Unit Awards or the 

withholding of shares for the satisfaction of applicable tax withholding requirements related to 

Company Restricted Common Stock or Company Restricted Preferred Stock, in each case 

outstanding as of the close of business on July 29, 2020 and in accordance with the terms 

thereof. 

(c) Neither the Company nor any Subsidiary of the Company has outstanding any 

bonds, debentures, notes or other obligations the holders of which have the right to vote (or 

which are convertible into or exercisable for securities having the right to vote) with the 

Company Stockholders or the stockholders of any such Subsidiary on any matter (“Voting 

Company Debt”). 

(d) Except as set forth in Section 3.2(b), or pursuant to any Transaction Document, 

other than the Company Equity Awards, there are not, as of the date of this Agreement, any 
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options, warrants, rights, convertible or exchangeable securities, “phantom” stock rights, stock 

appreciation rights, restricted stock units, stock-based performance units, commitments, 

Contracts, arrangements or undertakings of any kind to which the Company or any of its 

Subsidiaries is a party or by which any of them is bound (i) obligating the Company or any of its 

Subsidiaries to issue, deliver or sell or cause to be issued, delivered or sold, additional shares of 

capital stock of, or other equity interests in, or any security convertible into or exercisable for or 

exchangeable into any capital stock of, or other equity interest in, the Company or any of its 

Subsidiaries or any Voting Company Debt, (ii) obligating the Company or any of its Subsidiaries 

to issue, grant, extend or enter into any such option, warrant, call, right, security, commitment, 

Contract, arrangement or undertaking or (iii) that give any Person the right to receive any 

economic benefit or right similar to or derived from the economic benefits and rights accruing to 

holders of Company Capital Stock, or other equity interests in the Company.  As of the date of 

this Agreement, except pursuant to any Transaction Document, there are no outstanding 

contractual obligations of the Company or any of its Subsidiaries to repurchase, redeem or 

otherwise acquire any shares of capital stock of the Company or any of its Subsidiaries.  Other 

than the Voting Agreements, there are no proxies, voting trusts or other agreements or 

understandings to which the Company or any of its Subsidiaries is a party or is bound with 

respect to the voting of the capital stock of, or other equity interests in, the Company or any of its 

Subsidiaries.  There are no agreements pursuant to which the Company or any of its Subsidiaries 

is a party or is bound pursuant to which any Person is entitled to elect, designate or nominate any 

director of the Company or any of its Subsidiaries. 

(e) Section 3.2(e) of the Company Disclosure Letter sets forth, in all material 

respects, the following information as of the close of business on July 29, 2020 with respect to 

each outstanding Company Equity Award:  the aggregate number of shares issuable thereunder, 

the type of Company Equity Award, the grant date, the expiration date, the exercise price or 

reference price (if applicable) and the vesting schedule.  Each Company Stock Option was 

granted under a Company Stock Plan (or predecessor plan referenced therein) in accordance with 

applicable Law and the terms of the Company Stock Plan (or predecessor plan referenced 

therein) applicable thereto.  Each Company Stock Option has an exercise price, or base price, as 

applicable, equal to or greater than the fair market value of a corresponding share of Company 

Common Stock at the close of business on the date of grant. 

(f) The Company is not party to any “poison pill” rights plan or similar plan or 

agreement relating to any shares of Company Capital Stock or other equity interests of the 

Company. 

Section 3.3 Subsidiaries. 

(a) Each Subsidiary of the Company (i) is a corporation or other entity duly 

organized, validly existing and in good standing (with respect to jurisdictions which recognize 

such concept) under the Laws of its jurisdiction of incorporation or organization, (ii) has all 

requisite power and authority to own, lease and operate its properties and to carry on its business 

as currently conducted and (iii) is duly qualified or licensed to do business and is in good 

standing in each jurisdiction where the character of the properties owned, leased or operated by it 

or the nature of its activities makes such qualification or licensing necessary, except in each case 
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as would not, individually or in the aggregate, reasonably be expected to have a Company 

Material Adverse Effect. 

(b) All of the outstanding shares of capital stock of, or other equity interests in, each 

Subsidiary of the Company have been duly authorized and validly issued, are fully paid and non-

assessable and were issued in compliance with applicable securities Laws.  All of the outstanding 

capital stock, or other equity interests in, each Wholly Owned Subsidiary of the Company is 

owned by the Company, its Subsidiaries or by the Company and another Subsidiary.  All of the 

outstanding capital stock or other equity interests in each Wholly Owned Subsidiary of the 

Company is owned free and clear of any Encumbrance and free of any other limitation or 

restriction (including any restriction on the right to vote, sell or otherwise dispose of such capital 

stock or other equity interest), other than Permitted Encumbrances. 

(c) Section 3.3(c) of the Company Disclosure Letter (i) lists, as of the date of this 

Agreement, (A) each Subsidiary of the Company, (B) its jurisdiction of incorporation or 

organization, (C) the location of its principal executive office and (D) the type and number of 

interests held of record by the Company and (ii) lists any other Person in which the Company or 

any of its Subsidiaries owns Equity (other than Subsidiaries of the Company) and sets forth all 

Equity of such Person that is owned, in whole or in part, directly or indirectly, by the Company 

or its Subsidiaries (such equity interests referred to in this clause (ii), collectively, the “Company 

Other Interests”).  All Company Other Interests are fully paid and non-assessable and are owned, 

directly or indirectly, by the Company or one of its Subsidiaries free and clear of any 

Encumbrance and free of any other limitation or restriction (including any restriction on the right 

to vote, sell or otherwise dispose of such Company Other Interests), other than Permitted 

Encumbrances.  Except as provided by any Transaction Document, there are no restrictions with 

respect to the Company (or any Subsidiary of the Company, as applicable) voting any of the 

Company Other Interests.  The Company has made available to Parent complete and correct 

copies of any stockholders agreements, voting agreements or other agreements with respect to 

the ownership of Company Other Interests in effect as of the date of this Agreement to which the 

Company or any of its Subsidiaries are a party. 

Section 3.4 Authorization. 

(a) The Company has all requisite corporate power and authority to execute and 

deliver the Transaction Documents and the Ancillary Agreements to which it is a party, to 

perform its obligations hereunder and thereunder and to consummate the transactions 

contemplated hereby and thereby, subject, in the case of the Merger, to the receipt of the 

Company Stockholder Approval and the Company Disinterested Stockholder Approval.  

Assuming the accuracy of the representations in Section 4.17, the execution, delivery and 

performance of the Transaction Documents and the Ancillary Agreements to which the Company 

is a party and the consummation by the Company of the transactions contemplated hereby and 

thereby have been duly and validly authorized by all necessary corporate action on the part of the 

Company, and no other corporate proceedings on the part of the Company are necessary to 

authorize the execution and delivery of the Transaction Documents and the Ancillary 

Agreements to which the Company is a party or the consummation of the transactions 

contemplated hereby and thereby, other than, with respect to the Merger, the Company 

Stockholder Approval and the Company Disinterested Stockholder Approval.  This Agreement 
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has been duly and validly executed and delivered by the Company and, assuming the due 

execution and delivery by Parent, Merger Sub and Merger LLC, constitutes the valid and binding 

obligation of the Company, enforceable against the Company in accordance with its terms, 

subject to applicable bankruptcy, insolvency, fraudulent conveyance, reorganization, 

rehabilitation, liquidation, preferential transfer, moratorium and similar Laws now or hereafter 

affecting creditors’ rights generally and subject, as to enforceability, to general principles of 

equity (regardless of whether enforcement is sought in a proceeding at equity or law). 

(b) The Company Special Committee has unanimously (i) determined that the 

Transaction Documents and the transactions contemplated hereby and thereby are advisable and 

fair to, and in the best interests of, the Company and the Company Stockholders (other than the 

Malone Group, the Maffei Group and each of their respective Affiliates and the Company 

Section 16 Officers) and (ii) recommended that the Company Board approve (including for 

purposes of Section 203 of the DGCL) and declare advisable the Transaction Documents and the 

transactions contemplated hereby and thereby and submit this Agreement to the Company 

Stockholders for adoption (such recommendation, the “Company Special Committee 

Recommendation”).  As of the date of this Agreement, the foregoing determinations and 

resolutions have not been rescinded, modified or withdrawn. 

(c) The Company Board, upon the unanimous recommendation of the Company 

Special Committee, has unanimously (i) determined that the Transaction Documents and the 

transactions contemplated hereby and thereby are advisable and fair to, and in the best interests 

of, the Company and the Company Stockholders (other than the Malone Group, the Maffei 

Group and each of their respective Affiliates and the Company Section 16 Officers), (ii) 

approved (including for purposes of Section 203 of the DGCL) and declared advisable the 

Transaction Documents and the transactions contemplated hereby and thereby, (iii) directed that 

this Agreement be submitted to the Company Stockholders for adoption and (iv) resolved to 

recommend that the Company Stockholders approve the adoption of this Agreement (such 

recommendation, the “Company Board Recommendation”).  As of the date of this Agreement, 

the foregoing determinations and resolutions have not been rescinded, modified or withdrawn. 

(d) Assuming the accuracy of the representations in Section 4.17, the only votes of 

the holders of any class or series of Company Capital Stock necessary to adopt the Transaction 

Documents and to consummate the transactions contemplated hereby and thereby are the 

adoption of this Agreement by:  (i) the affirmative vote of holders of a majority of the aggregate 

voting power of the outstanding shares of Company Capital Stock entitled to vote thereon, voting 

together as a single class (the “Company Stockholder Approval”), and (ii) the affirmative vote of 

holders of a majority of the aggregate voting power of the outstanding shares of Company 

Capital Stock entitled to vote thereon (other than any outstanding shares of Company Capital 

Stock beneficially owned, directly or indirectly, by (A) Parent and its Subsidiaries, (B) the 

Malone Group, the Maffei Group or their respective Affiliates, (C) the members of the Parent 

Board and the Parent Section 16 Officers, (D) the members of the Company Board and the 

Company Section 16 Officers or (E) the immediate family members (as defined in Item 404 of 

Regulation S-K) of any of the foregoing), voting together as a single class (the “Company 

Disinterested Stockholder Approval”). 

Section 3.5 Consents and Approvals; No Violations. 
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(a) The execution, delivery and performance by the Company of the Transaction 

Documents and the Ancillary Agreements to which it is a party and the consummation by the 

Company of the transactions contemplated hereby and thereby do not and will not require any 

filing or registration with, notification to, or authorization, permit, license, declaration, Order, 

expiration of any applicable waiting period, consent or approval of any Governmental Authority 

by the Company other than (i) as may be required by Competition Laws, including the HSR Act, 

(ii) the declaration of effectiveness under the Securities Act of the Registration Statement, (iii) 

the filing with the SEC of (A) the Joint Proxy Statement in definitive form and (B) such reports 

and other filings under the Exchange Act as may be required in connection with the Transaction 

Documents and the Ancillary Agreements and the transactions contemplated hereby and thereby, 

(iv) such clearances, consents, approvals, Orders, licenses, authorizations, registrations, 

declarations, permits, filings and notifications as may be required under applicable U.S. federal 

and state or foreign securities Laws or the rules and regulations of NASDAQ, (v) approval by the 

FCC of applications for transfer of control and/or assignment of the FCC licenses, authorizations 

and registrations listed on Section 3.5(a)(v) of the Company Disclosure Letter, (vi) approval by 

the RCA of application(s) for transfer of control and/or assignment of RCA licenses, operating 

authority, franchises, designations and registrations listed on Section 3.5(a)(vi) of the Company 

Disclosure Letter, (vii) the filing of the Certificate of Merger, the Upstream Merger Certificate, 

the Certificate of Designations or other documents as required by the DGCL or DLLCA, (viii) 

Tax filings or (ix) such other actions or filings the absence of which would not, individually or in 

the aggregate, reasonably be expected to have a Company Material Adverse Effect. 

(b) The execution, delivery and, subject to the receipt of the Company Stockholder 

Approval and the Company Disinterested Stockholder Approval, performance by the Company 

of the Transaction Documents and the Ancillary Agreements to which it is a party and the 

consummation by the Company of the transactions contemplated hereby and thereby do not and 

will not (i) conflict with or violate any provision of the Governance Instruments or similar 

organizational documents of any of its Subsidiaries, (ii) assuming that all consents, approvals, 

authorizations and other actions described in Section 3.5(a) have been obtained and all filings 

and other obligations described in Section 3.5(a) have been made (and any applicable waiting 

periods, including any applicable HSR waiting periods, have expired), and assuming the 

accuracy of the representations in Section 4.17, conflict with or violate any Law applicable to the 

Company or any of its Subsidiaries or by which any property or asset of the Company or any of 

its Subsidiaries is bound, (iii) require any consent or notice, or result in any violation or breach 

of, or conflict with, or constitute (with or without notice or lapse of time or both) a default (or 

give rise to any right of purchase, termination, amendment, acceleration or cancellation) under, 

result in the loss of any benefit under, or result in the triggering of any payments or requirements 

to purchase or redeem any Indebtedness or capital stock pursuant to, any of the terms, conditions 

or provisions of any Company Material Contract to which the Company or any of its 

Subsidiaries is a party or by which any properties of the Company or any of its Subsidiaries is 

bound or (iv) result in any Encumbrance (except for Permitted Encumbrances) on any property 

or asset of the Company or any of its Subsidiaries, except, with respect to clauses (ii), (iii) and 

(iv) of this Section 3.5(b) as would not, individually or in the aggregate, reasonably be expected 

to have a Company Material Adverse Effect. 

Section 3.6 SEC Reports and Financial Statements. 
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(a) The Company has timely filed with, or furnished to, as applicable, the SEC all 

registration statements, prospectuses, reports, forms, statements, schedules, certifications and 

other documents required to be filed or furnished by the Company since the Split-Off Date 

(together with all exhibits and schedules thereto and all information incorporated therein by 

reference, the “Company SEC Documents”).  As of their respective dates, or if amended, as of 

the date of the last such amendment, the Company SEC Documents (i) were prepared in 

accordance and complied in all material respects with the requirements of the Sarbanes Act, the 

Securities Act and the Exchange Act (to the extent then applicable) and (ii) did not contain any 

untrue statement of a material fact or omit to state a material fact required to be stated therein or 

necessary in order to make the statements therein, in light of the circumstances under which they 

were made, not misleading. 

(b) Each of the consolidated financial statements (including, in each case, any related 

notes thereto) contained in or incorporated by reference in the Company SEC Documents (the 

“Company Financial Statements”), (i) complied, as of its respective date of filing with the SEC, 

in all material respects with the published rules and regulations of the SEC with respect thereto, 

(ii) was prepared in accordance with Regulation S-X under the Exchange Act and with GAAP 

applied on a consistent basis during the periods indicated (except as may be indicated in the 

notes thereto or, in the case of unaudited interim financial statements, as may be permitted by the 

SEC on Form 10-Q under the Exchange Act) and (iii) fairly presented in all material respects the 

consolidated financial position of the Company and its Subsidiaries, as of the respective dates 

thereof and the consolidated results of the Company’s and its Subsidiaries’ operations and cash 

flows for the periods indicated (except that the unaudited interim financial statements were or 

will be subject to normal and recurring year-end and quarter-end adjustments that are not in the 

aggregate material). 

(c) Since the Split-Off Date, the Company has maintained disclosure controls and 

procedures and internal control over financial reporting (as such terms are defined in Rules 13a-

15 and 15d-15 under the Exchange Act) substantially as required by Rules 13a-15 and 15d-15 

under the Exchange Act.  The Company’s disclosure controls and procedures are reasonably 

designed to ensure that all information (both financial and non-financial) required to be disclosed 

by the Company in the reports that it files or furnishes under the Exchange Act is recorded, 

processed, summarized and reported within the time periods specified in the rules and forms of 

the SEC, and that all such information is accumulated and communicated to the Company’s 

management as appropriate to allow timely decisions regarding required disclosure and to make 

the certifications required pursuant to Sections 302 and 906 of the Sarbanes Act.  The 

Company’s management has completed an assessment of the effectiveness of the Company’s 

internal controls and procedures and, to the extent required by applicable Law, presented in any 

applicable Company SEC Document, or any amendment thereto, its conclusions about the 

effectiveness of the internal control structures and procedures as of the end of the period covered 

by such report or amendment based on such evaluation.  In connection with the Company 

management’s most recently completed assessment of the Company’s internal controls over 

financial reporting, (i) the Company’s principal executive officer and its principal financial 

officer have disclosed to the Company’s auditors and audit committee any significant 

deficiencies and material weaknesses in the design or operation of internal controls over 

financial reporting and (ii) to the Company’s Knowledge there is no fraud, whether or not 

material, that involves management or other employees who have a significant role in the 
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Company’s internal control over financial reporting.  To the Company’s Knowledge, no 

executive officer or director of the Company has received or otherwise had or obtained 

knowledge of, and no auditor, accountant, employee or Representative of the Company has 

provided written notice to the Company or any executive officer or director of, any substantive 

complaint or allegation that the Company or any of its Subsidiaries has engaged in improper 

accounting practices. 

(d) As of the date of this Agreement, there are no outstanding or unresolved 

comments in any comment letters from the Staff of the SEC relating to the Company SEC 

Documents and received by the Company prior to the date of this Agreement.  None of the 

Company SEC Documents filed on or prior to the date of this Agreement is, to the Company’s 

Knowledge, subject to ongoing SEC review or investigation. 

(e) Since the Split-Off Date, except as disclosed in the Company’s definitive proxy 

statements included in the Company SEC Documents, no event has occurred and no transactions 

or series of transactions, agreements, arrangements, understandings or relationship or 

relationships to which the Company or any of its Subsidiaries was or is to be a party exists that 

would be required to be disclosed by the Company pursuant to Item 404 of Regulation S-K. 

(f) Since the Split-Off Date, the Company has complied in all material respects with 

the applicable listing and corporate governance rules and regulations of NASDAQ. 

Section 3.7 No Undisclosed Liabilities.  Except as reflected or specifically reserved 

against in the balance sheet of the Company dated December 31, 2019 included in the Form 10-

K filed by the Company with the SEC on February 27, 2020 (or described in the notes thereto), 

neither the Company nor any of its Subsidiaries has any Liabilities except (a) Liabilities incurred 

since December 31, 2019 in the Ordinary Course Consistent with Past Practice, (b) Liabilities 

incurred in connection with the Transaction Documents and the Ancillary Agreements or the 

transactions contemplated hereby and thereby or (c) Liabilities that would not, individually or in 

the aggregate, reasonably be expected to have a Company Material Adverse Effect.  Neither the 

Company nor any of its Subsidiaries is a party to, or has any commitment to become a party to, 

any joint venture, off-balance sheet partnership or any similar Contract or arrangement 

(including any Contract or arrangement relating to any transaction or relationship between or 

among the Company and any of its Subsidiaries, on the one hand, and any unconsolidated 

Affiliate, including any structured finance, special purpose or limited purpose entity or Person, 

on the other hand, or any material “off-balance sheet arrangement” (as defined in Item 303(a) of 

Regulation S-K of the Exchange Act)), where the result, purpose or intended effect of such 

Contract or arrangement is to avoid disclosure of any material transaction involving, or material 

Liabilities of, the Company or any of its Subsidiaries in the Company Financial Statements or 

Company SEC Documents. 

Section 3.8 Absence of Certain Changes.  Since December 31, 2019, (a) there have 

been no changes, effects, events, occurrences, state of facts or developments that have had or 

would, individually or in the aggregate, reasonably be expected to have a Company Material 

Adverse Effect, (b) the business of the Company and its Subsidiaries, taken as a whole, has been 

conducted in the Ordinary Course Consistent with Past Practice, except for Liabilities incurred in 

connection with the Transaction Documents and the Ancillary Agreements or the transactions 
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contemplated hereby and thereby, and (c) neither the Company nor any of its Subsidiaries has 

taken any action that, if taken after the date of this Agreement, would constitute a material 

breach of Section 5.1. 

Section 3.9 Litigation.  As of the date of this Agreement, there are no Actions pending 

or, to the Company’s Knowledge, threatened, against the Company or any of its Subsidiaries or 

any of its or their respective properties or relating to the Transaction Documents or the Ancillary 

Agreements and the transactions contemplated hereby and thereby that would, individually or in 

the aggregate, reasonably be expected to have a Company Material Adverse Effect.  As of the 

date of this Agreement, neither the Company nor any of its Subsidiaries (nor any of its or their 

respective properties) is subject to or bound by any material Order; provided, however, that the 

Company and its Subsidiaries are subject to and bound by material Orders of the FCC, the RCA 

and other State Commissions.  The Company and each of its Subsidiaries, as applicable, have 

complied with, and are now in compliance with, all Orders to which it is subject to or bound, 

except as would not, individually or in the aggregate, reasonably be expected to have a Company 

Material Adverse Effect. 

Section 3.10 Compliance with Applicable Laws. 

(a) The Company and each of its Subsidiaries have, since the Split-Off Date, 

complied, and are in compliance, in all material respects, with all applicable Laws.  Since the 

Split-Off Date, (i) to the Company’s Knowledge, no material unresolved investigation or review 

by any Governmental Authority with respect to the Company or any of its Subsidiaries is 

pending or threatened in writing and (ii) to the Company’s Knowledge, no Governmental 

Authority has indicated in writing an intention to conduct any such investigation or review. 

(b) The Company and its Subsidiaries (i) hold all material Governmental Permits 

necessary for the lawful conduct of their respective businesses or ownership of their respective 

properties, and all such Governmental Permits are in full force and effect and (ii) are in material 

compliance with all terms and conditions of such Governmental Permits and, to the Company’s 

Knowledge, no such Governmental Permits are subject to any actual or threatened revocation, 

withdrawal, suspension, cancellation, termination or modification action by the issuing 

Governmental Authority. 

(c) As of the date of this Agreement, the Company is not required to register as an 

“investment company” under the Investment Company Act of 1940. 

Section 3.11 Communications Licenses.  The Company and its Subsidiaries are the 

authorized legal holders or otherwise have right to the Communications Licenses, which licenses 

constitute all of the material licenses, from the FCC or the State Commissions that are required 

for and/or used in the operation of the business of the Company and its Subsidiaries as presently 

operated.  All the Communications Licenses are valid and in full force and effect, unimpaired by 

any condition, except those conditions that may be contained within the applicable rules, orders 

or terms of such Communications Licenses or those conditions or rules applicable to the 

particular class of Communications Licenses generally, with which the Company and its 

Subsidiaries are in compliance in all material respects.  The Company and its Subsidiaries are in 

compliance in all material respects with the Communications Act of 1934 and the rules, orders 
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and written policies of the FCC and all applicable State Commissions in respect of the operation 

of the business of the Company.  There is no pending or, to the Company’s Knowledge, 

threatened action by or before the FCC or any State Commissions in which the potential or 

requested remedy is the revocation, suspension, cancellation, rescission or material adverse 

modification of any of the Communications Licenses, or the payment of any monetary penalty, 

fine or forfeiture.  Section 3.11 of the Company Disclosure Letter contains a complete and 

correct list of the Communications Licenses of the Company. 

Section 3.12 Real Property. 

(a) Section 3.12(a) of the Company Disclosure Letter sets forth all real property that 

is owned by the Company or any of its Subsidiaries and is primarily used by the Company or any 

of its Subsidiaries to conduct its business having a fair market value in excess of $10,000,000 or 

that is otherwise material to the operation of the business of the Company and its Subsidiaries, 

taken as a whole, (the “Company Real Property”).  The Company and its Subsidiaries have good 

title to all Company Real Property, subject to Permitted Encumbrances. To the Company’s 

Knowledge, no condemnation or eminent domain proceeding is pending or threatened against 

any part of the Company Real Property. 

(b) Section 3.12(b)(i) of the Company Disclosure Letter sets forth all material 

leasehold, subleases or licenses (other than rights of way and transmission facilities) that provide 

for annual payments by the Company or any of its Subsidiaries in excess of $10,000,000 (the 

“Company Leases”) under which the Company or any of its Subsidiaries leases, subleases or 

licenses any real property as a tenant to conduct its business (the “Company Leased Property” 

and, together with the Company Real Property, the “Real Property”).  Each Company Lease is 

valid and in full force and effect and binding on the Company or its Subsidiary party thereto, as 

applicable, and enforceable against the Company or such Subsidiary, as applicable, in 

accordance with its terms, subject to applicable bankruptcy, insolvency, fraudulent conveyance, 

reorganization, rehabilitation, liquidation, preferential transfer, moratorium and similar Laws 

now or hereafter affecting creditors’ rights generally and subject, as to enforceability, to general 

principles of equity (regardless of whether enforcement is sought in a proceeding at equity or 

law) and (i) neither the Company nor, to the Company’s Knowledge, any other party to any such 

Company Lease, is in material default under any such lease and (ii) to the Company’s 

Knowledge, no event or circumstance exists that with notice or lapse of time or both would 

constitute a material default by the Company or its Subsidiaries under any such Company Lease.  

No leasehold interest identified on Section 3.12(b)(i) of the Company Disclosure Letter has been 

leased, subleased or assigned, in whole or in any material part, by the Company or any of its 

Subsidiaries to another Person. 

Section 3.13 Cable Systems.  The Company does not manage or operate any Cable 

Systems which it does not, directly or indirectly, wholly own, and the Company does not own 

any Cable Systems that it does not, directly or indirectly, manage and operate. 

Section 3.14 Intellectual Property, IT Systems, Data Privacy and Security. 

(a) The Company and its Subsidiaries exclusively own, free and clear of any 

Encumbrances (other than Permitted Encumbrances), or license, or otherwise possess sufficient 
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rights to use, all Intellectual Property material to the conduct of the business of the Company and 

its Subsidiaries, taken as a whole.  Section 3.14(a) of the Company Disclosure Letter sets forth a 

list of all (i) Trademark registrations and applications for registration and internet domain names, 

(ii) Patents issued or pending, and (iii) Copyright registrations and applications for registration, 

in each instance that are Company Intellectual Property, indicating for each of the foregoing (A) 

the current owner or registrant, (B) the jurisdiction where the application, registration or issuance 

is filed, (C) the application, registration and issue number (as applicable) and (D) the application, 

registration and issue date (as applicable). 

(b) The Company Intellectual Property is subsisting and, to the Company’s 

Knowledge, there is no fact or circumstance which would or reasonably would render the 

Company Intellectual Property invalid or unenforceable. 

(c) (i) To the Company’s Knowledge, neither the Company nor any of its 

Subsidiaries is infringing, misappropriating or otherwise violating in any material respect, the 

Intellectual Property rights of any Person, (ii) there is no claim, action, suit, investigation or 

proceeding pending against, or, to the Company’s Knowledge, threatened against, the Company 

or any of its Subsidiaries contesting the validity, enforceability, use, or ownership of the 

Company Intellectual Property, (iii) to the extent required by the Company’s reasonable 

judgment and consistent with prudent practices, all necessary registration, maintenance, and 

renewal fees in respect of the Company Intellectual Property have been paid and the Company is 

current in all material respects with all necessary documents and filings with the relevant 

Governmental Authorities for the purpose of maintaining such Company Intellectual Property, 

and each of the Company and its Subsidiaries has taken commercially reasonable steps to 

maintain the confidentiality of all trade secrets that are Company Intellectual Property and (iv) 

neither the Company nor its Subsidiaries has given notice to any Person asserting the 

infringement or misappropriation by such Person of any of the Company Intellectual Property 

that remains unresolved and, to the Company’s Knowledge, no Person is infringing or 

misappropriating any Company Intellectual Property. 

(d) To the Company’s Knowledge, the Company and each of its Subsidiaries have 

filed all required statements of account and paid all required royalty fees and interest relating to 

the Cable Systems to the United States Copyright Office required under the United States 

Copyright Act of 1976, as amended, and Copyright Office Regulations reported on such 

statements of account since the Split-Off Date (“Copyright Filings”).  Since the Split-Off Date, 

neither the Company nor any of its Subsidiaries has received any written notice or inquiry, and to 

the Company’s Knowledge, any oral notice or inquiry, from the United States Copyright Office 

or any other Person, regarding any statements of account or otherwise that the conduct of the 

business of the Company and its Subsidiaries infringes on any Person’s Copyright relative to the 

Copyright Filings. 

(e) The Company IT Systems are in good repair and working condition in all material 

respects (including with respect to working condition, performance and capacity) to effectively 

perform all information technology operations for which they are currently used.  

(f) The Company and its Subsidiaries (i) have a privacy policy or policies regarding 

the collection, use, retention, storage, protection, security, disclosure, distribution, transmission, 



 

52 

 
 

maintenance and disposal (collectively, “Use”) of Personal Data and (ii) to the Company’s 

Knowledge, are in compliance in all material respects with the privacy policies applicable to the 

Company and its Subsidiaries and all applicable Data Security Requirements.  No claim or action 

is pending or threatened in writing against the Company or any of its Subsidiaries relating to its 

Use of Personal Data.  Neither the execution, delivery or performance of the Transaction 

Documents to which the Company is a party, nor the consummation of the transactions 

contemplated hereby and thereby, will result in any violation, in any material respect, of (i) any 

of the Company’s or its Subsidiaries’ privacy policies, or (ii) of any agreement of the Company 

or its Subsidiaries with respect to the Use of Personal Data. 

(g) The Company and its Subsidiaries have established, and are in compliance in all 

material respects with, a (i) written information security program or programs that (A) include 

safeguards for the security, confidentiality, and integrity of transactions and confidential or 

proprietary data, and (B) are designed to protect against unauthorized access to and disclosure of 

the Company IT Systems and proprietary data and (ii) business continuity and back-up and 

disaster recovery plans and procedures.  Neither the Company nor its Subsidiaries have been 

notified by any Third Party (including pursuant to an audit by such Third Party) of, and to the 

Company’s Knowledge there is not, any data security, information security or other 

technological deficiency with respect to the Company IT Systems that is unmitigated or lacks 

compensating security controls, or that presents a material risk of unauthorized Use or loss of 

any Personal Data.  To the Company’s Knowledge, neither the Company nor any of its 

Subsidiaries has suffered a material security breach with respect to any proprietary data or trade 

secrets since the Split-Off Date. 

(h) The Company and its Subsidiaries have cybersecurity and data breach insurance 

that, to the extent required by the Company’s reasonable judgment and consistent with prudent 

practices, is adequate and suitable in respect of the Company IT Systems and the nature and 

volume of Personal Data and other non-public information that any of them (or a Third Party on 

behalf of any of them) collects, stores, uses, maintains or transmits. 

Section 3.15 Environmental Matters. 

(a) Except as would not, individually or in the aggregate, reasonably be expected to 

have a Company Material Adverse Effect, (i) the Company and each of its Subsidiaries are in 

compliance with applicable Environmental Laws; (ii) since the Split-Off Date, neither the 

Company nor any of its Subsidiaries has used any Real Property for the manufacture, 

transportation, treatment, storage or disposal of Hazardous Substances except for such use of 

Hazardous Substances customary in the industry in which the Company and its Subsidiaries 

operate and in commercially reasonable quantities or under circumstances that would not 

reasonably be expected to give rise to liability for remediation; and (iii) neither the Company nor 

any of its Subsidiaries has any liability in connection with any release by the Company or any of 

its Subsidiaries of any Hazardous Substances into the environment, and no release of Hazardous 

Substances by the Company or any of its Subsidiaries that would require remediation has 

occurred. 

(b) The Company and its Subsidiaries are not subject to any pending, or to the 

Company’s Knowledge, threatened Action seeking to impose any liability for any investigation, 
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cleanup, removal or remediation pursuant to any Environmental Law that would, individually or 

in the aggregate, reasonably be expected to have a Company Material Adverse Effect. 

Section 3.16 Insurance.  Except as would not, individually or in the aggregate, 

reasonably be expected to have a Company Material Adverse Effect, or prevent or materially 

delay the consummation of the transactions contemplated by the Transaction Documents, the 

Company and its Subsidiaries maintain insurance coverage with reputable insurers in such 

amounts and covering such risks as the Company reasonably believes, based on past experience, 

is adequate for the businesses and operations of the Company and its Subsidiaries (taking into 

account the cost and availability of such insurance). 

Section 3.17 Tax.  Except as would not, individually or in the aggregate, reasonably be 

expected to have a Company Material Adverse Effect: 

(a) (i) all Tax Returns required to be filed with any Governmental Authority by or on 

behalf of the Company or any of its Subsidiaries have been timely filed when due (taking into 

account any extension of time within which to file); (ii) all such Tax Returns are true, accurate 

and complete and have been prepared in compliance with all applicable Laws; (iii) all Taxes due 

and payable by the Company or any of its Subsidiaries (including any Taxes that are required to 

be collected, deducted or withheld in connection with any amounts paid or owing to, or received 

or owing from, any employee, creditor, independent contractor or other Third Party) have been 

timely paid (or collected or withheld and remitted) to the appropriate Governmental Authority, 

except for Taxes or Tax matters being contested in good faith and for which adequate reserves 

have been established in accordance with GAAP in the Company SEC Documents filed prior to 

the date of this Agreement; (iv) since the Split-Off Date, no written claim has been made by any 

Governmental Authority in a jurisdiction where the Company or any of its Subsidiaries does not 

file a Tax Return of a particular type that the Company or any of its Subsidiaries is or may be 

subject to Tax, or required to file Tax Returns, of such type in that jurisdiction, other than any 

such claims that have been fully resolved; and (v) there are no Encumbrances on any of the 

assets of the Company or any of its Subsidiaries that arose in connection with any failure (or 

alleged failure) to pay any Tax (except for Permitted Encumbrances); 

(b) each of the Company and its Subsidiaries has complied with all applicable Laws 

relating to the withholding of Taxes and has, within the time and the manner prescribed by 

applicable Law, withheld from and paid over to the appropriate Governmental Authorities all 

amounts required to be so withheld and paid over under all applicable Laws; 

(c) no outstanding written claim has been received by, and no audit, action, or 

proceeding is in progress or threatened in writing, against or with respect to the Company or any 

of its Subsidiaries in respect of any Tax, and all deficiencies, assessments or proposed 

adjustments asserted against the Company or any of its Subsidiaries by any Governmental 

Authority have been paid or fully and finally settled; 

(d) neither the Company nor any of its Subsidiaries (i) has any Liability for the Taxes 

of any Person (other than the Company Predecessor, the Company or any of their respective 

Subsidiaries) under Section 1.1502-6 of the Treasury Regulations (or any similar provision of 

state, local or foreign Tax Law), as a transferee or successor, or otherwise by operation of Law, 
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(ii) is a party to any Tax sharing, allocation or indemnification agreement or arrangement (other 

than (x) any agreement or arrangement solely among the Company Predecessor, the Company or 

any of their respective Subsidiaries, (y) commercial agreements or arrangements entered into in 

the Ordinary Course, the primary subject matter of which does not relate to Taxes or (z) the Tax 

Sharing Agreement or the Tax Sharing Agreement Joinder), (iii) has received or applied for a 

Tax ruling or entered into a closing agreement pursuant to Section 7121 of the Code (or any 

similar provision of state, local or foreign law) or (iv) is, or since March 10, 2018 has been, a 

member of any affiliated, combined, consolidated, unitary or similar group filing a consolidated, 

combined, unitary or similar income Tax Return (other than a group the common parent of which 

is the Company Predecessor, the Company or any of their respective Subsidiaries); 

(e) no waiver or extension of any statute of limitations in respect of any Taxes or any 

extension of time with respect to any Tax assessment or deficiency is in effect for the Company 

or any of its Subsidiaries; 

(f) neither the Company nor any of its Subsidiaries has participated in a “listed 

transaction” within the meaning of Section 1.6011-4(b)(2) of the Treasury Regulations; and 

(g) other than the Split-Off, during the five-year period ending on the date of this 

Agreement, neither the Company nor any of its Subsidiaries has been either a “distributing 

corporation” or a “controlled corporation” in a distribution of stock qualifying or intended to 

qualify for tax-free treatment under Section 355(a) of the Code. 

Section 3.18 Tax Matters. 

(a) Neither the Company nor any of its Subsidiaries knows of any fact, agreement, 

plan or other circumstance that would reasonably be expected to (i) prevent or preclude the 

Combination from qualifying as a “reorganization” described in Section 368(a) of the Code, 

(ii) cause the Split-Off to fail to qualify as a tax-free distribution under Sections 355 and 361 of 

the Code to Qurate and the holders of Liberty Ventures Common Stock that received Company 

Predecessor common stock in the Split-Off or (iii) prevent or preclude the Company from 

making the Company Tax Opinion Representations.
 

(b) As of the date of this Agreement, the representations set forth in the Company 

Signing Split-Off Tax Opinion Representation Letter are true and correct in all material respects. 

(c) The Company is not aware of any fact, agreement, plan or other circumstance, 

and has not taken any action which fact, agreement, plan, circumstance or action would 

reasonably be expected to prevent or preclude the Company from delivering the Company 

Closing Split-Off Tax Opinion Representation Letter and the Company Reorganization Tax 

Opinion Representation Letter immediately prior to the Closing. 

(d) The Company is not aware of any fact or circumstance which would or 

reasonably could prevent (i) Company Reorganization Tax Counsel from delivering the 

Company Reorganization Tax Opinion, assuming delivery to Company Reorganization Tax 

Counsel of the Company Reorganization Tax Opinion Representation Letter and the Parent 

Reorganization Tax Opinion Representation Letter or (ii) Split-Off Tax Counsel from delivering 
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the Split-Off Closing Tax Opinion, assuming delivery to Split-Off Tax Counsel of the Closing 

Split-Off Tax Opinion Representation Letters. 

(e) To the Company’s Knowledge, as of the date of this Agreement, there is no 

pending audit, inquiry, examination, inspection, or other investigation, and there has been no 

written notice received by Qurate or its Subsidiaries of an intent to commence such an audit, 

inquiry, examination, inspection, or other investigation, by (i) the Internal Revenue Service 

subsequent to Qurate’s receipt from the Internal Revenue Service of the Issue Resolution 

Agreement relating to the Split-Off in July 2018 or (ii) any state Governmental Authority 

responsible for the administration of any Tax, in each case, into Qurate’s Tax affairs or any Tax 

Return of Qurate or its Subsidiaries, but only insofar as such audit, inquiry, examination, 

inspection, investigation or notice relates or could reasonably be expected to relate to the Split-

Off Tax Treatment. 

(f) To the Company’s Knowledge, all statements of fact contained in the Split-Off 

Signing Tax Opinion, the Tax Sharing Agreement, the 2018 Opinion and the Signing Split-Off 

Tax Opinion Representation Letters are true, accurate and complete in all material respects. 

(g) The Company is not and, to the Company’s Knowledge, as of the date of this 

Agreement, Qurate is not a party to any Split-Off Tax Treatment Agreement. 

(h) There has been no indemnification claim and the Company is not aware of any 

fact which the Company believes will give rise to an indemnification obligation of the Company, 

in each case, relating to the Split-Off Tax Treatment, under the Tax Sharing Agreement, the basis 

for which claim exists or will exist prior to the Closing (it being agreed and understood that any 

fact related to the Combination and the transactions contemplated by the Transaction Documents 

and the Ancillary Agreements shall not constitute a fact that violates this Section 3.18(h)). 

(i) The Company is not and, to the Company’s Knowledge, Qurate is not, in breach 

of the Tax Sharing Agreement. 

(j) The Company has received the opinion of Skadden (which the Company has 

provided to Parent on the date of this Agreement), addressed to the Company and dated as of the 

date of this Agreement, in form and substance reasonably satisfactory to the Company, to the 

effect that, based upon the Signing Split-Off Tax Opinion Representation Letters and any other 

facts, representations and assumptions set forth or referred to in such opinion, and subject to such 

qualifications and limitations as may be set forth in such opinion, for U.S. federal income tax 

purposes, assuming that the Split-Off otherwise qualified as a tax-free distribution under 

Sections 355 and 361 of the Code to Qurate and the holders of Liberty Ventures Common Stock 

that received Company Predecessor common stock in the Split-Off, the transactions 

contemplated by this Agreement will not cause the Split-Off to fail to qualify as a tax-free 

distribution under Sections 355 and 361 of the Code to Qurate and the holders of Liberty 

Ventures Common Stock that received Company Predecessor common stock in the Split-Off.  

The Company has delivered to Parent a true copy of the Split-Off Signing Tax Opinion and each 

of the Signing Split-Off Tax Opinion Representation Letters (other than the Parent Signing Split-

Off Tax Opinion Representation Letter). 
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Section 3.19 Employees and Employee Benefits. 

(a) Section 3.19(a) of the Company Disclosure Letter sets forth a true, correct and 

complete list of each material Company Plan. 

(b) The Company has made available to Parent (i) a copy of each Company Plan and 

all material amendments thereto; (ii) the most recent annual reports (Form Series 5500), if any, 

required under ERISA or the Code in connection with each Company Plan; (iii) the most recent 

actuarial reports (if applicable) for all Company Plans; (iv) the most recent summary plan 

description, if any, required under ERISA with respect to each Company Plan; (v) all material 

written Contracts, instruments or agreements relating to each Company Plan, including 

administrative service agreements and group insurance Contracts and trust documents; (vi) the 

most recent determination letter from the Internal Revenue Service (or in the case of a master or 

prototype plan, a favorable opinion letter or in the case of a volume submitter plan, a favorable 

advisory letter) issued with respect to each Company Plan intended to be qualified under 

Section 401(a) of the Code (each a “Company Qualified Plan”); and (vii) any material 

communication from any Governmental Authority regarding any audit of or proceeding 

involving such plan or alleged noncompliance of such plan with applicable Law. 

(c) Neither the Company nor any Company ERISA Affiliates contribute to or have 

any obligation to contribute to, or have had any such obligation during the past six-year period 

preceding the Closing Date, and no Company Plan is (i) a defined benefit pension plan subject to 

Section 302 or Title IV of ERISA or Section 412 of the Code, (ii) a multiemployer plan within 

the meaning of Section 3(37) of ERISA, (iii) a “multiple employer plan” as defined in 

Section 413(c) of the Code, or (iv) a “multiple employer welfare arrangement” within the 

meaning of Section 3(40) of ERISA. 

(d) Each Company Qualified Plan has received from the Internal Revenue Service a 

favorable determination letter (or in the case of a master or prototype plan, a favorable opinion 

letter or in the case of a volume submitter plan, a favorable advisory letter) as to its qualification 

under Section 401(a) of the Code, and to the Company’s Knowledge, no event or condition 

exists, whether by action or by failure to act, that would reasonably be expected to adversely 

affect the qualified status of any such Company Qualified Plan.  Except as would not reasonably 

be expected, individually or in the aggregate, to have a Company Material Adverse Effect, (i) 

each Company Plan has been maintained in compliance with its terms and with the requirements 

prescribed by any and all statutes, orders, rules and regulations, including ERISA and the Code, 

which are applicable to such Company Plan, (ii) there is no pending or, to the Company’s 

Knowledge, threatened Action against any Company Plan, any fiduciary thereof, the Company 

or any of its Subsidiaries other than routine claims for benefits and (iii) with respect to each 

Company Plan, all contributions, reimbursements and premium payments that are due have been 

made, and all contributions, reimbursements and premium payments for any period ending on or 

before the Closing that are not yet due have been made or properly accrued. 

(e) Except as provided pursuant to the terms of this Agreement, neither the execution 

of the Transaction Documents and the Ancillary Agreements to which the Company is a party 

nor the consummation of the transactions contemplated hereby and thereby (either alone or 

together with any other event) will (i) result in the accelerated vesting or payment of, or any 
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increase in, or in the funding of, any compensation or benefits to any employee, officer or 

director (other than with respect to the treatment of Company Equity Awards in accordance with 

Section 2.8); (ii) result in the entitlement of any employee, officer or director to severance or 

termination pay or benefits; or (iii) limit or restrict the right of the Company to merge, amend or 

terminate any of the Company Plans. 

(f) Except as would not reasonably be expected, individually or in the aggregate, to 

have a Company Material Adverse Effect, with respect to each Company Plan which is a group 

health plan, the Company and the Company ERISA Affiliates have complied with the health care 

continuation provisions of Section 4980B of the Code and corresponding provisions of ERISA, 

and neither the Company nor any of the Company ERISA Affiliates have incurred any Liability 

under Section 4980 of the Code.  No Company Plan provides any post-retirement medical, dental 

or life insurance benefits to any current or former employees (other than coverage mandated by 

applicable Law, including the Consolidated Omnibus Budget Reconciliation Act of 1985), the 

cost of which would reasonably be expected to be material. 

(g) No current or former director, officer, employee, independent contractor or 

consultant of the Company or any Subsidiary of the Company is entitled to receive any gross-up 

or additional payment by reason of the “additional tax” or “excise tax” required by Section 409A 

or Section 4999 of the Code being imposed on such Person. 

(h) No Action (other than routine claims for benefits) is pending against or, to the 

Company’s Knowledge, is threatened against, any Company Plan that, individually or in the 

aggregate, if determined or resolved adversely in accordance with the plaintiff’s demands, would 

reasonably be expected to have, individually or in the aggregate, a Company Material Adverse 

Effect. 

(i) Neither the Company nor any of its Subsidiaries is a party to or subject to, or is 

currently negotiating in connection with entering into, any collective bargaining agreement, 

agreement with any works council, or labor Contract.  To the Company’s Knowledge, as of the 

date of this Agreement there is no labor union organizing activity being conducted with respect 

to any material segment of Company Employees.  Except as would not reasonably be expected to 

be material, there is no labor strike, lockout, slowdown or stoppage pending or, to the 

Company’s Knowledge, threatened against or affecting the Company or any Subsidiary of the 

Company and no such strike, lockout, slowdown or stoppage has occurred since the Split-Off 

Date. 

(j) The Company is in compliance with all applicable Laws governing employment 

or labor, including all contractual commitments and all such Laws relating to wages, hours, 

worker classification, contractors, immigration, collective bargaining, discrimination, civil rights, 

safety and health and workers’ compensation, except, in each case, as would not reasonably be 

expected, individually or in the aggregate, to have a Company Material Adverse Effect. 

Section 3.20 Material Contracts. 

(a) Section 3.20(a) of the Company Disclosure Letter sets forth a complete and 

correct list, as of the date of this Agreement, of each Contract described below in this Section 
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3.20(a) to which the Company or any of its Subsidiaries is a party or bound (any Contract of the 

type described in this Section 3.20(a), a “Company Material Contract”): 

(i) any Contract that is a “material contract” as such term is defined in 

Item 601(b)(10) of Regulation S¬K of the Exchange Act (other than any Company Plan); 

(ii) any Contract relating to Indebtedness (whether incurred, assumed, 

guaranteed, endorsed or secured by any asset) of the Company or any of its Subsidiaries with a 

principal amount or net obligation in excess of $25,000,000, other than Contracts solely among 

the Company and its Wholly Owned Subsidiaries; 

(iii) any Contract that (A) limits, in any material respect, the ability of the 

Company or any of its Subsidiaries to compete in any line of business or within any geographic 

area or with any Person or (B) grants a Third Party (1) any material exclusivity, (2) most favored 

nation, (3) any material right of first refusal or right of first offer or (4) other similar provisions 

to the foregoing (1) through (3) (other than Contracts with such restrictions that are not material 

to the conduct of the business of the Company and its Subsidiaries taken as a whole); 

(iv) any Contract (A) involving future payments, performance of services or 

delivery of goods or materials to or by the Company and its Subsidiaries of an amount or value 

reasonably expected to exceed $50 or (B) set forth on Section 3.21 of the Company 

Disclosure Letter; 

(v) any Contract entered into after the Split-Off Date involving the acquisition 

or disposition, directly or indirectly (by merger or otherwise), of assets (other than equipment or 

inventory in the Ordinary Course Consistent with Past Practice) or capital stock or other equity 

interests of another Person for aggregate consideration (in one or a series of transactions) under 

such Contract of $ or more; 

(vi) any Contract relating to the acquisition, ownership (including rights of 

first offer or rights of first refusal), disposition, conversion, pledging, hedging or voting of any 

Parent Common Stock, other than any of the Transaction Documents; 

(vii) any Contract that obligates the Company or any of its Subsidiaries to make 

any future capital investment or capital expenditure, other than Contracts entered into in the 

Ordinary Course Consistent with Past Practice and under which the obligation to make future 

capital investment or capital expenditure does not exceed $50,000,000 in the aggregate during 

any twelve (12) month period; 

(viii) (A) any Contract between the Company or any of its Subsidiaries, on the 

one hand, and any of its Affiliates, on the other hand, other than any Contract solely between or 

among the Company and/or its Wholly Owned Subsidiaries, and (B) any Contract required to be 

disclosed pursuant to Item 404 of Regulation S-K of the Exchange Act; 

(ix) any registration rights, stockholders, investors rights or similar agreements 

with respect to the Company or any of its Subsidiaries or any Company Other Interests held by 

the Company or any of its Subsidiaries; 
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(x) any collective bargaining agreement or other Contract with any labor 

union or other employee representative or group; 

(xi) any Contract with a Governmental Authority or pursuant to which the 

Company or any of its Subsidiaries provides good or services to any Governmental Authority 

that is material to the business of the Company and its Subsidiaries, taken as a whole, other than 

goods or services offered to business, consumer or government customers in the Ordinary Course 

Consistent with Past Practice; 

(xii) any joint venture, partnership or limited liability company agreements or 

any other similar agreement or arrangement relating to the formation, creation, operation, 

management or control of any joint venture, partnership or limited liability company that is 

material to the business of the Company and its Subsidiaries, taken as a whole, other than any 

agreements or arrangements with respect to Wholly Owned Subsidiaries of the Company; 

(xiii) any Contracts by which the Company or any of its Subsidiaries obtains 

transmissions or programming for the channel line-up for each of its Cable Systems or its 

broadcast television stations that they own or operate (whether by antennae, microwave, satellite 

or otherwise) of video or audio programming or other cable or broadcast distributed information 

which require annual expenditures by the Company or any of its Subsidiaries in excess of 

$, including all Contracts with respect to any network affiliation and all related 

agreements and any agreements related to the retransmission of any broadcast television stations 

to the extent such Contracts require annual expenditures in excess of $; 

(xiv) pole attachment Contracts with annual rent payments in excess of 

$10,000,000; 

(xv) any roaming or similar Contracts with annual payments in excess of 

$8,000,000; 

(xvi) any Contract that is material to the business of the Company and its 

Subsidiaries, taken as a whole, and by which (i) a Third Party (other than a Specified Person) 

grants the Company or any of its Subsidiaries a right to use any Intellectual Property, or (ii) the 

Company or any of its Subsidiaries grants to a Third Party (other than a Specified Person) the 

right to use any Company Intellectual Property or (iii) the Company contracts with a Third Party 

(other than a Specified Person) to create or develop Company Intellectual Property; and 

(xvii) any Contract that commits the Company or any of its Subsidiaries to enter 

into any of the foregoing. 

(b) The Company has made available to Parent correct and complete copies of all 

Company Material Contracts, in effect as of the date of this Agreement, including all material 

amendments or other modifications with respect thereto.  As of the date of this Agreement, 

neither the Company nor any of its Subsidiaries nor, to the Company’s Knowledge, any other 

party to a Company Material Contract, is in breach or violation of, or in default under, any 

Company Material Contract, with respect to either the Company or any of its Subsidiaries or, to 

the Company’s Knowledge, any other party to a Company Material Contract, no event has 
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occurred or circumstance exists which would reasonably be expected to result in a breach or 

violation of, or a default under, any Company Material Contract, in each case, with or without 

notice or lapse of time or both, and each Company Material Contract is valid and binding on the 

Company or one or more of its Subsidiaries, as applicable, and, to the Company’s Knowledge, 

each other party thereto, and is enforceable in accordance with its terms, subject to applicable 

bankruptcy, insolvency, fraudulent conveyance, reorganization, rehabilitation, liquidation, 

preferential transfer, moratorium and similar Laws now or hereafter affecting creditors’ rights 

generally and subject, as to enforceability, to general principles of equity (regardless of whether 

enforcement is sought in a proceeding at equity or law), and is in full force and effect with 

respect to each of the Company and one or more of its Subsidiaries, as applicable, and, to the 

Company’s Knowledge, each other party thereto, in the case of each of the foregoing, other than 

as would not, individually or in the aggregate, reasonably be expected to have a Company 

Material Adverse Effect.  As of the date of this Agreement, neither the Company nor any of its 

Subsidiaries has received written notice that it has breached, violated or defaulted under any 

Company Material Contract. 

Section 3.21 Customer Contracts.  Section 3.21 of the Company Disclosure Letter sets 

forth a complete and accurate list of the ten (10) largest customers (based on the amounts paid to 

the Company and its Subsidiaries in respect of the businesses of the Company and its 

Subsidiaries, and in each case other than the Company or its Subsidiaries) during the twelve (12) 

months ended December 31, 2019, showing the approximate total revenues generated by each 

such customer during such period.  As of the date of this Agreement, none of the customers set 

forth on Section 3.21 of the Company Disclosure Letter has (i) terminated or canceled its 

business relationship with the Company or any of its Subsidiaries or (ii) to the Company’s 

Knowledge, provided written notice to the Company or any of its Subsidiaries of an intention or 

request to so terminate or cancel. 

Section 3.22 Anti-takeover Statutes.  Assuming the accuracy of the representations in 

Section 4.17, the Company has taken all action necessary to exempt the Transaction Documents 

and the transactions contemplated hereby and thereby from any antitakeover or similar statute or 

regulation, and accordingly, no restrictions on business combinations in any “fair price,” 

“business combination,” “control share acquisition,” “moratorium,” or other similar anti-

takeover statute or regulation enacted in any jurisdiction applies to the Transaction Documents or 

any of the transactions contemplated hereby and thereby. 

Section 3.23 Ownership in Parent.  As of the date of this Agreement, the Company 

holds directly or indirectly 42,681,842 shares of Parent Series C Common Stock (the “Company 

Owned Parent Shares”).  All of the Company Owned Parent Shares are owned free and clear of 

any and all Encumbrances other than any Permitted Encumbrances.  Except for the Company 

Owned Parent Shares, the Company does not beneficially own any Parent Common Stock or 

Parent Preferred Stock or any options or other rights to purchase or receive Parent Common 

Stock or Parent Preferred Stock.  As of the date of this Agreement, the Company is not an 

“interested stockholder” (as such term is defined in Section 203 of the DGCL) of Parent to whom 

the restrictions on business combinations apply. 

Section 3.24 Brokers and Other Advisors.  Except for fees payable to Evercore Group 

L.L.C., no Person is entitled to any broker’s, finder’s, financial advisor’s or other similar fee or 
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commission payable by the Company or its Subsidiaries in connection with the Transaction 

Documents or the Ancillary Agreements or the transactions contemplated hereby and thereby 

based upon arrangements made by or on behalf of the Company or any of its Affiliates. 

Section 3.25 Opinion of Financial Advisor.  The Company Special Committee and the 

Company Board have received the opinion of Evercore Group L.L.C., financial advisor to the 

Company Special Committee, to the effect that, as of the date of such opinion and subject to the 

factors, assumptions, limitations, qualifications and other matters considered in connection with 

the preparation thereof as set forth therein, the Common Exchange Ratio in the Merger is fair, 

from a financial point of view, to the holders of the Company Common Stock, other than the 

Malone Group, the Maffei Group and their respective Affiliates and the Company Section 16 

Officers.  A true, correct and complete written copy of such opinion will be delivered promptly 

after the date of this Agreement to Parent for informational purposes only. 

Section 3.26 Disclosure Documents.  The information with respect to the Company or 

any of its Subsidiaries that the Company supplied or will supply to Parent specifically for 

inclusion or incorporation by reference in (a) the Registration Statement, or any amendment or 

supplement thereto will not, at the time the Registration Statement is filed with the SEC and at 

the time it is declared effective by the SEC (or, with respect to any post-effective amendment or 

supplement, at the time such post-effective amendment or supplement is filed with the SEC and 

at the time it becomes effective) or (b) the Joint Proxy Statement will not, on the date that the 

Joint Proxy Statement is first mailed to the Company Stockholders or at the time of the Company 

Stockholders Meeting, contain any untrue statement of a material fact or omit to state any 

material fact required to be stated therein or necessary in order to make the statements therein, in 

light of the circumstances under which they were made, not misleading.  The portions of the 

Registration Statement and the Joint Proxy Statement supplied by the Company will comply as 

to form in all material respects with the provisions of the Exchange Act and the rules and 

regulations thereunder.  The representations and warranties contained in this Section 3.26 do not 

apply to statements or omissions included or incorporated by reference in the Registration 

Statement or the Joint Proxy Statement based upon information supplied to the Company by 

Parent or Merger Sub or Merger LLC or any of their respective Representatives for use or 

incorporation by reference therein. 

ARTICLE IV 

 

REPRESENTATIONS AND WARRANTIES OF PARENT, MERGER SUB AND 

MERGER LLC 

Except as set forth in (a) the Parent SEC Documents filed and publicly available at least 

two (2) Business Days prior to the date of this Agreement (other than any disclosure set forth 

under “Risk Factors” or “Management’s Discussion and Analysis of Financial Condition and 

Results of Operation”, that is predictive or forward-looking) but only to the extent the relevance 

of a disclosure or statement therein to a section of this Article IV is reasonably apparent on its 

face without independent inquiry (provided, that in no event will any disclosure in the Parent 

SEC Documents qualify or limit the representations and warranties in Sections 4.1 

(Organization; Standing and Power), 4.2 (Capitalization), 4.4 (Authorization), 4.8 (Absence of 

Certain Changes), 4.12 (Tax Matters), 4.14 (Brokers and Other Advisors), 4.16 (Opinion of 
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Financial Advisor) or 4.17 (Ownership of Company Common Stock) of this Agreement) or (b) 

the corresponding section of the Parent Disclosure Letter (it being agreed that disclosure of any 

item in any section of the Parent Disclosure Letter shall be deemed disclosed with respect to any 

other section but only to the extent the relevance of a disclosure or statement therein to a section 

of this Article IV is reasonably apparent on its face without independent inquiry and that the 

mere inclusion of an item in the Parent Disclosure Letter as an exception to a representation or 

warranty (or covenant, as applicable) shall not be deemed an admission that such item represents 

a material exception or material fact, event or circumstance or that such item has had or would, 

individually or in the aggregate, reasonably be expected to have a material adverse effect on 

Parent and its Subsidiaries, taken as a whole, or prevent or materially delay the consummation of 

the transactions contemplated by the Transaction Documents), Parent, Merger Sub and Merger 

LLC represent and warrant to the Company as follows: 

Section 4.1 Organization; Standing and Power.  (a) Parent is a corporation duly 

incorporated, validly existing and in good standing under the Laws of the State of Delaware, (b) 

Merger Sub is a corporation duly incorporated, validly existing and in good standing under the 

Laws of the State of Delaware, (c) Merger LLC is a limited liability company duly formed, 

validly existing and in good standing under the Laws of the State of Delaware, (d) each of 

Parent, Merger Sub and Merger LLC has all requisite corporate or other power and authority to 

own, lease and operate its properties and to carry on its business as currently conducted and (e) 

each of Parent, Merger Sub and Merger LLC is duly qualified or licensed to do business as a 

foreign corporation and foreign entity, respectively, and is in good standing (with respect to 

jurisdictions which recognize such concept), in each jurisdiction where the character of the 

properties owned, leased or operated by it or the nature of its activities makes such qualification 

or licensing necessary, except in the case of clause (e) as would not, individually or in the 

aggregate, reasonably be expected to have a Parent Material Adverse Effect.  Parent has made 

available to the Company, prior to the date of this Agreement, a complete and correct copy of the 

Parent Governance Instruments, and the organizational documents of Merger Sub and Merger 

LLC, in each case, in effect as of the date of this Agreement. 

Section 4.2 Capitalization. 

(a) The authorized capital stock of Parent consists of (i) five hundred million 

(500,000,000) shares of Parent Series A Common Stock, (ii) eighteen million seven hundred fifty 

thousand (18,750,000) shares of Parent Series B Common Stock, (iii) five hundred million 

(500,000,000) shares of Parent Series C Common Stock, and (iv) fifty million (50,000,000) 

shares of preferred stock, par value $0.01 per share, issuable in series.  No other shares of capital 

stock of, or other equity or voting interests in, Parent are authorized. 

(b) As of the close of business on July 29, 2020, (i) 26,495,123 shares of Parent 

Series A Common Stock were issued and outstanding (which figure includes 1,306 shares of 

Parent Restricted Common Stock issued and outstanding), (ii) 2,451,119 shares of Parent Series 

B Common Stock were issued and outstanding, (iii) 152,983,879 shares of Parent Series C 

Common Stock were issued and outstanding (which figure includes 2,615 shares of Parent 

Restricted Common Stock issued and outstanding), (iv) no shares of preferred stock of Parent 

were issued and outstanding, (v) no shares of Parent Common Stock were held in treasury by 

Parent or owned by its Subsidiaries, (vi) a total of 5,563,824 shares of Parent Common Stock 



 

63 

 
 

were available for future awards under Parent’s equity incentive plan, of which 1,563,824 shares 

are currently registered as available for awards of Parent Series C Common Stock, (vii) 17,691 

shares of Parent Series C Common Stock were reserved for issuance upon the vesting of 

outstanding Parent RSUs, (viii) 1,493 shares of Parent Series A Common Stock and 2,034,811 

shares of Parent Series C Common Stock were reserved for issuance upon the exercise of 

outstanding unexercised Parent Stock Options, and (ix) no other shares of capital stock of, or 

other equity interests in, Parent were issued, reserved for issuance or outstanding.  All of the 

outstanding shares of capital stock of Parent have been and are fully paid and non-assessable and 

were issued in compliance with applicable securities Laws.  There are no preemptive or similar 

rights granted by Parent to any holders of any class of securities of Parent.  From the close of 

business on July 29, 2020 through the date of this Agreement, there have been no issuances, 

repurchases or redemptions by Parent of shares of Parent Capital Stock or other equity interests 

in Parent or issuances by Parent of options, warrants, convertible or exchangeable securities, 

stock-based performance units or other rights to acquire shares of Parent Capital Stock or other 

equity interests in Parent or other rights that give the holder thereof any economic or voting 

interest of a nature accruing to the holders of shares of Parent Capital Stock or other equity 

interests in Parent, other than the issuance of Parent Common Stock upon the exercise of Parent 

Stock Options or the settlement of Parent RSUs, or the withholding of shares for the satisfaction 

of applicable tax withholding requirements related to Parent Restricted Common Stock, in each 

case outstanding as of the close of business on July 29, 2020 and in accordance with the terms 

thereof. 

(c) Parent does not have outstanding any bonds, debentures, notes or other 

obligations the holders of which have the right to vote (or which are convertible into or 

exercisable for securities having the right to vote) with Parent Stockholders on any matter 

(“Voting Parent Debt”). 

(d) Except as set forth in Section 4.2(b) or pursuant to any Transaction Document, 

other than Parent Equity Awards, there are not, as of the date of this Agreement, any options, 

warrants, rights, convertible or exchangeable securities, “phantom” stock rights, stock 

appreciation rights, restricted stock units, stock-based performance units, commitments, 

Contracts, arrangements or undertakings of any kind to which Parent is a party or by which 

Parent is bound (i) obligating Parent to issue, deliver or sell or cause to be issued, delivered or 

sold, additional shares of capital stock of, or other equity interests in, or any security convertible 

into or exercisable for or exchangeable into any capital stock of, or other equity interest in, 

Parent or any Voting Parent Debt, (ii) obligating Parent to issue, grant, extend or enter into any 

such option, warrant, call, right, security, commitment, Contract, arrangement or undertaking or 

(iii) that give any Person the right to receive any economic benefit or right similar to or derived 

from the economic benefits and rights accruing to holders of capital stock of, or other equity 

interests in, Parent.  As of the date of this Agreement, except pursuant to any Transaction 

Document, there are no outstanding contractual obligations of Parent to repurchase, redeem or 

otherwise acquire any shares of capital stock of Parent.  Other than the Voting Agreements, there 

are no proxies, voting trusts or other agreements or understandings to which Parent is a party or 

is bound with respect to the voting of the capital stock of, or other equity interests in, Parent.  

There are no agreements pursuant to which Parent or any of its Subsidiaries is a party or is bound 

pursuant to which any Person is entitled to elect, designate or nominate any director of Parent or 

any of its Subsidiaries. 
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(e) The authorized capital stock of Merger Sub consists solely of ten thousand 

(10,000) shares of Merger Sub common stock.  As of the date of this Agreement, there are one 

thousand (1,000) shares of Merger Sub common stock issued and outstanding, all of which are 

held directly by Merger LLC.  All of the outstanding shares of Merger Sub common stock have 

been duly authorized and validly issued and are fully paid and non-assessable and free of 

preemptive rights. 

(f) The authorized equity interests of Merger LLC consist solely of limited liability 

company interests, all of which are held directly by Parent.  All of the outstanding limited 

liability company interests of Merger LLC have been duly authorized and validly issued. 

(g) The shares of Parent Series C Common Stock, Parent Series B Common Stock 

and Parent Preferred Stock to be issued as part of the Merger Consideration and pursuant to 

Section 2.8 have been (or, in the case of Parent Preferred Stock, will be upon filing of the 

Certificate of Designations) duly authorized and, when issued and delivered in accordance with 

the terms of this Agreement, will have been validly issued and will be fully paid and non-

assessable and the issuance thereof will not be subject to any preemptive or other similar right. 

(h) Parent is not party to any “poison pill” rights plan or similar plan or agreement 

relating to any shares of Parent Capital Stock or other equity interests of Parent. 

Section 4.3 Subsidiaries. 

(a) Each Subsidiary of Parent (i) is a corporation or other entity duly organized, 

validly existing and in good standing (with respect to jurisdictions which recognize such 

concept) under the Laws of its jurisdiction of incorporation or organization, (ii) has all power and 

authority to own, lease and operate its properties and to carry on its business as currently 

conducted and (iii) is duly qualified or licensed to do business and is in good standing in each 

jurisdiction where the character of the properties owned, leased or operated by it or the nature of 

its activities makes such qualification or licensing necessary, except in each case as would not, 

individually or in the aggregate, reasonably be expected to have a Parent Material Adverse 

Effect. 

(b) All of the outstanding shares of capital stock of, or other equity interests in, each 

Subsidiary of Parent have been duly authorized and validly issued, are fully paid and non-

assessable and were issued in compliance with applicable securities Laws.  All of the outstanding 

capital stock, or other equity interests in, each Subsidiary of Parent is owned by Parent, its 

Subsidiaries or by Parent and another Subsidiary, and is owned free and clear of any 

Encumbrance and free of any other limitation or restriction (including any restriction on the right 

to vote, sell or otherwise dispose of such capital stock or other equity interest), other than 

Permitted Encumbrances. 

(c) Section 4.3(c) of the Parent Disclosure Letter (i) lists, as of the date of this 

Agreement, (A) each Subsidiary of Parent, (B) its jurisdiction of incorporation or organization, 

(C) the location of its principal executive office and (D) the type and number of interests held of 

record by Parent and (ii) lists any other Person in which Parent or any of its Subsidiaries owns 

Equity (other than Subsidiaries of Parent) and sets forth all Equity of such Person that is owned, 
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in whole or in part, directly or indirectly, by Parent or its Subsidiaries (such equity interests 

referred to in this clause (ii), collectively, the “Parent Other Interests”).  All Parent Other 

Interests are fully paid and non-assessable and are owned, directly or indirectly, by Parent or one 

of its Subsidiaries free and clear of any Encumbrance and free of any other limitation or 

restriction (including any restriction on the right to vote, sell or otherwise dispose of such Parent 

Other Interests), other than Permitted Encumbrances.  Except as provided by any Transaction 

Document, there are no restrictions with respect to Parent (or any Subsidiary of Parent, as 

applicable) voting any of the Parent Other Interests.  Parent has made available to the Company 

complete and correct copies of any stockholders agreements, voting agreements or other 

agreements with respect to the ownership of Parent Other Interests in effect as of the date of this 

Agreement to which Parent or any of its Subsidiaries are a party. 

Section 4.4 Authorization. 

(a) Each of Parent, Merger Sub and Merger LLC has all requisite corporate, limited 

liability company or other power and authority to execute and deliver the Transaction 

Documents and the Ancillary Agreements to which it is a party, to perform its obligations 

hereunder and thereunder and to consummate the transactions contemplated hereby and thereby, 

subject, in the case of the Merger, to the receipt of the Parent Stockholder Approval and the 

Parent Disinterested Stockholder Approval and the effectiveness of the Merger Sub Stockholder 

Consent.  Assuming the accuracy of the representations in Section 3.23, the execution, delivery 

and performance of the Transaction Documents and the Ancillary Agreements to which any of 

Parent, Merger Sub and Merger LLC is a party, and the consummation by Parent, Merger Sub 

and Merger LLC of the transactions contemplated hereby and thereby have been duly and validly 

authorized by all necessary corporate or other action on the part of Parent, Merger Sub and 

Merger LLC, and no other corporate or other proceedings on the part of Parent, Merger Sub and 

Merger LLC are necessary to authorize the execution and delivery of the Transaction Documents 

and the Ancillary Agreements to which any of Parent, Merger Sub and Merger LLC is a party or 

the consummation of the transactions contemplated hereby and thereby, other than, with respect 

to the Merger:  (i) the Parent Requisite Approvals and (ii) the effectiveness of the Merger Sub 

Stockholder Consent.  Merger LLC has taken all action as is necessary or advisable to authorize 

the Upstream Merger in accordance with Merger LLC’s governing documents and Section 267 

of the DGCL and Section 18-209(i) of the DLLCA, and such authorization is and shall be the 

only limited liability company authorization of Merger LLC necessary to authorize the Upstream 

Merger.  This Agreement has been duly and validly executed and delivered by Parent, Merger 

Sub and Merger LLC and, assuming the due execution and delivery by the Company, constitutes 

the valid and binding obligation of Parent, Merger Sub and Merger LLC, enforceable against 

Parent, Merger Sub and Merger LLC in accordance with its terms, subject to applicable 

bankruptcy, insolvency, fraudulent conveyance, reorganization, rehabilitation, liquidation, 

preferential transfer, moratorium and similar Laws now or hereafter affecting creditors’ rights 

generally and subject, as to enforceability, to general principles of equity (regardless of whether 

enforcement is sought in a proceeding at equity or law). 

(b) The Parent Special Committee has unanimously (i) determined that the 

Transaction Documents and the transactions contemplated hereby and thereby, are advisable and 

fair to, and in the best interests of, Parent and the Parent Stockholders (other than the Company, 

the Malone Group, the Maffei Group and each of their respective Affiliates and the Parent 
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Section 16 Officers) and (ii) recommended that the Parent Board approve (including for purposes 

of Section 203 of the DGCL) and declare advisable the Transaction Documents and the 

transactions contemplated hereby, including the filing of the Certificate of Designations, and 

thereby and submit the proposal to approve the Stock Issuance and this Agreement to the Parent 

Stockholders for approval and adoption (such recommendation, the “Parent Special Committee 

Recommendation”).  As of the date of this Agreement, the foregoing determinations and 

resolutions have not been rescinded, modified or withdrawn. 

(c) The Parent Board, upon the unanimous recommendation of the Parent Special 

Committee, has unanimously (i) determined that the Transaction Documents and the transactions 

contemplated hereby and thereby, are advisable and fair to, and in the best interests of, Parent 

and the Parent Stockholders (other than the Company, the Malone Group, the Maffei Group and 

each of their respective Affiliates and the Parent Section 16 Officers), (ii) approved (including 

for purposes of Section 203 of the DGCL) and declared advisable the Transaction Documents 

and the transactions contemplated hereby and thereby, (iii) directed that the proposals to approve 

the Stock Issuance and this Agreement be submitted to the Parent Stockholders for approval and 

adoption, and (iv) resolved to recommend that the Parent Stockholders approve the Stock 

Issuance and the adoption of this Agreement (such recommendation, the “Parent Board 

Recommendation”).  As of the date of this Agreement, the foregoing determinations and 

resolutions have not been rescinded, modified or withdrawn. 

(d) The Merger Sub Board has unanimously (i) determined that this Agreement and 

the transactions contemplated hereby are advisable and fair to, and in the best interests of, 

Merger Sub and its sole stockholder, (ii) approved and declared advisable this Agreement and 

the transactions contemplated hereby, (iii) recommended that the sole stockholder of Merger Sub 

approve the adoption of this Agreement and (iv) directed that this Agreement be submitted to the 

sole stockholder of Merger Sub for adoption.  As of the date of this Agreement, the foregoing 

determinations and resolutions have not been rescinded, modified or withdrawn.  Prior to the 

execution of this Agreement, Merger LLC, as sole stockholder of Merger Sub, duly executed and 

delivered a stockholder consent, such consent to be effective immediately following the 

execution of this Agreement, adopting this Agreement pursuant to Section 228 of the DGCL (the 

“Merger Sub Stockholder Consent”).  Parent has delivered to the Company a copy of the Merger 

Sub Stockholder Consent, which is currently in effect and has not been rescinded, modified or 

withdrawn. 

(e) The sole member of Merger LLC has (i) determined that this Agreement and the 

transactions contemplated hereby are advisable and fair to, and in the best interests of, Merger 

LLC and its sole member, (ii) approved and declared advisable this Agreement and the 

transactions contemplated hereby and (iii) taken all action as is necessary or advisable to cause 

Merger LLC to authorize the Upstream Merger in accordance with Merger LLC’s governing 

documents, Section 267 of the DGCL and Section 18-209 of the DLLCA.  As of the date of this 

Agreement, the foregoing determinations and resolutions have not been rescinded, modified or 

withdrawn. 

(f) Assuming the accuracy of the representations in Section 3.23, the only votes of 

the holders of any class or series of Parent Capital Stock necessary to adopt the Transaction 

Documents and to consummate the transactions contemplated hereby and thereby are:  (i) the 
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approval of the Stock Issuance by the affirmative vote of the holders of a majority of the 

aggregate voting power of the outstanding shares of Parent Capital Stock present in person or 

represented by proxy at the Parent Stockholders Meeting and entitled to vote on the subject 

matter, voting together as a single class (the “Parent Stockholder Approval”), and (ii) the 

adoption of this Agreement by the affirmative vote of holders of a majority of the aggregate 

voting power of the outstanding shares of Parent Capital Stock entitled to vote on the subject 

matter (other than any outstanding shares of Parent Capital Stock beneficially owned, directly or 

indirectly, by (A) the Company and its Subsidiaries, (B) the Malone Group, the Maffei Group or 

their respective Affiliates, (C) the members of the Company Board and Company Section 16 

Officers, (D) the members of the Parent Board and the Parent Section 16 Officers or (E) the 

immediate family members (as defined in Item 404 of Regulation S-K) of any of the foregoing), 

voting together as a single class (the “Parent Disinterested Stockholder Approval”). 

Section 4.5 Consents and Approvals; No Violations. 

(a) The execution, delivery and performance by Parent, Merger Sub and Merger LLC 

of the Transaction Documents and the Ancillary Agreements to which it is a party, the execution, 

delivery and performance by Parent of the Voting Agreements and the Exchange Agreement and 

the consummation by Parent, Merger Sub and Merger LLC of the transactions contemplated 

hereby and thereby do not and will not require any filing or registration with, notification to, or 

authorization, permit, license, declaration, Order, expiration of any waiting period, consent or 

approval of any Governmental Authority by Parent, Merger Sub and Merger LLC other than (i) 

as may be required by Competition Laws, including the HSR Act, (ii) the declaration of 

effectiveness under the Securities Act of the Registration Statement, (iii) the filing with the SEC 

of (A) the Joint Proxy Statement in definitive form and (B) such reports and other filings under 

the Exchange Act as may be required in connection with the Transaction Documents and the 

Ancillary Agreements and the transactions contemplated hereby and thereby, (iv) such 

clearances, consents, approvals, Orders, licenses, authorizations, registrations, declarations, 

permits, filings and notifications as may be required under applicable U.S. federal and state or 

foreign securities Laws or the rules and regulations of NASDAQ, (v) approval by the FCC of 

applications for transfer of control and/or assignment of the FCC licenses, authorizations and 

registrations listed on Section 3.5(a)(v) of the Company Disclosure Letter, (vi) approval by the 

RCA of application(s) for transfer of control and/or assignment of RCA licenses, operating 

authority, franchises, designations and registrations listed on Section 3.5(a)(vi) of the Company 

Disclosure Letter, (vii) the filing of the Certificate of Merger, the Upstream Merger Certificate, 

the Certificate of Designations or other documents as required by the DGCL and the DLLCA, 

(viii) Tax filings or (ix) such other actions or filings the absence of which would not, 

individually or in the aggregate, reasonably be expected to have a Parent Material Adverse 

Effect. 

(b) The execution, delivery and, subject to the receipt of the Parent Stockholder 

Approval and the Parent Disinterested Stockholder Approval, performance by Parent, Merger 

Sub and Merger LLC of the Transaction Documents and the Ancillary Agreements to which it is 

a party, and the consummation by Parent, Merger Sub or Merger LLC of the transactions 

contemplated hereby and thereby, do not and will not (i) conflict with or violate any provision of 

the Parent Governance Instruments or the certificate of incorporation or bylaws of Merger Sub or 

the certificate of formation or limited liability company agreement of Merger LLC, (ii) assuming 
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that all consents, approvals, authorizations and other actions described in Section 4.5(a) have 

been obtained and all filings and other obligations described in Section 4.5(a) have been made 

(and any applicable waiting periods, including any applicable HSR waiting periods, have 

expired), and assuming the accuracy of the representations in Section 3.4, conflict with or violate 

any Law applicable to Parent, Merger Sub or Merger LLC or by which any properties of Parent, 

Merger Sub or Merger LLC is bound, (iii) require any consent or notice, or result in any 

violation or breach of, or conflict with, or constitute (with or without notice or lapse of time or 

both) a default (or give rise to any right of purchase, termination, amendment, acceleration or 

cancellation) under, result in the loss of any benefit under, or result in the triggering of any 

payments or requirements to purchase or redeem any Indebtedness or capital stock pursuant to, 

any of the terms, conditions or provisions of any Contract to which Parent or any of its 

Subsidiaries is a party or by which any property of Parent or any of its Subsidiaries is bound or 

(iv) result in any Encumbrance (except for Permitted Encumbrances) on any property or asset of 

Parent, Merger Sub, or Merger LLC, except, with respect to clauses (ii), (iii) and (iv) of this 

Section 4.5(b) as would not, individually or in the aggregate, reasonably be expected to have a 

Parent Material Adverse Effect. 

Section 4.6 SEC Reports and Financial Statements. 

(a) Parent has timely filed with, or furnished to, as applicable, the SEC all registration 

statements, prospectuses, reports, forms, statements, schedules, certifications and other 

documents required to be filed or furnished by Parent since January 1, 2018 (together with all 

exhibits and schedules thereto and all information incorporated therein by reference, the “Parent 

SEC Documents”).  As of their respective dates, or if amended, as of the date of the last such 

amendment, the Parent SEC Documents (i) were prepared in accordance and complied in all 

material respects with the requirements of the Sarbanes Act, the Securities Act and the Exchange 

Act (to the extent then applicable) and (ii) did not contain any untrue statement of a material fact 

or omit to state a material fact required to be stated therein or necessary in order to make the 

statements therein, in light of the circumstances under which they were made, not misleading. 

(b) Each of the consolidated financial statements (including, in each case, any related 

notes thereto) contained in or incorporated by reference in the Parent SEC Documents (the 

“Parent Financial Statements”), (i) complied, as of its respective date of filing with the SEC, in 

all material respects with the published rules and regulations of the SEC with respect thereto, (ii) 

was prepared in accordance with Regulation S-X under the Exchange Act and with GAAP 

applied on a consistent basis during the periods indicated (except as may be indicated in the 

notes thereto or, in the case of unaudited interim financial statements, as may be permitted by the 

SEC on Form 10-Q under the Exchange Act) and (iii) fairly presented in all material respects the 

consolidated financial position of Parent and its Subsidiaries as of the respective dates thereof 

and the consolidated results of Parent and its Subsidiaries’ operations and cash flows for the 

periods indicated (except that the unaudited interim financial statements were or will be subject 

to normal and recurring year-end and quarter-end adjustments that are not in the aggregate 

material). 

(c) Since January 1, 2018, Parent has maintained disclosure controls and procedures 

and internal control over financial reporting (as such terms are defined in Rules 13a-15 and 15d-

15 under the Exchange Act) substantially as required by Rules 13a-15 and 15d-15 under the 
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Exchange Act.  Parent’s disclosure controls and procedures are reasonably designed to ensure 

that all information (both financial and non-financial) required to be disclosed by Parent in the 

reports that it files or furnishes under the Exchange Act is recorded, processed, summarized and 

reported within the time periods specified in the rules and forms of the SEC, and that all such 

information is accumulated and communicated to Parent’s management as appropriate to allow 

timely decisions regarding required disclosure and to make the certifications required pursuant to 

Sections 302 and 906 of the Sarbanes Act.  Parent’s management has completed an assessment 

of the effectiveness of Parent’s internal controls and procedures and, to the extent required by 

applicable Law, presented in any applicable Parent SEC Document, or any amendment thereto, 

its conclusions about the effectiveness of the internal control structures and procedures as of the 

end of the period covered by such report or amendment based on such evaluation.  In connection 

with Parent’s management’s most recently completed assessment of Parent’s internal controls 

over financial reporting, (i) Parent’s principal executive officer and its principal financial officer 

have disclosed to Parent’s auditors and audit committee any significant deficiencies and material 

weaknesses in the design or operation of internal controls over financial reporting and (ii) to 

Parent’s Knowledge, there is no fraud, whether or not material, that involves management or 

other employees who have a significant role in Parent’s internal control over financial reporting.  

To Parent’s Knowledge, no executive officer or director of Parent has received or otherwise had 

or obtained knowledge of, and no auditor, accountant, employee or Representative of Parent has 

provided written notice to Parent or any executive officer or director of, any substantive 

complaint or allegation that Parent or any of its Subsidiaries has engaged in improper accounting 

practices. 

(d) As of the date of this Agreement, there are no outstanding or unresolved 

comments in any comment letters from the Staff of the SEC relating to the Parent SEC 

Documents and received by Parent prior to the date of this Agreement.  None of the Parent SEC 

Documents filed on or prior to the date of this Agreement is, to Parent’s Knowledge, subject to 

ongoing SEC review or investigation. 

(e) Since January 1, 2018, except as disclosed in the Parent’s definitive proxy 

statements included in the Parent SEC Documents, no event has occurred and no transactions or 

series of transactions, agreements, arrangements, understandings or relationship or relationships 

to which Parent or any of its Subsidiaries was or is to be a party exists that would be required to 

be reported by Parent pursuant to Item 404 of Regulation S-K. 

(f) Since January 1, 2018, Parent has complied in all material respects with the 

applicable listing and corporate governance rules and regulations of NASDAQ. 

Section 4.7 No Undisclosed Liabilities.  Except as reflected or specifically reserved 

against in the balance sheet of Parent dated December 31, 2019 included in the Form 10-K filed 

by Parent with the SEC on February 3, 2020 (or described in the notes thereto), neither Parent 

nor any of its Subsidiaries has any Liabilities except (a) Liabilities incurred since December 31, 

2019 in the Ordinary Course Consistent with Past Practice, (b) Liabilities incurred in connection 

with the Transaction Documents and the Ancillary Agreements or the transactions contemplated 

hereby and thereby or (c) Liabilities that would not, individually or in the aggregate, reasonably 

be expected to have a Parent Material Adverse Effect.  Neither Parent nor any of its Subsidiaries 

is a party to, or has any commitment to become a party to, any joint venture, off-balance sheet 
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partnership or any similar Contract or arrangement (including any Contract or arrangement 

relating to any transaction or relationship between or among Parent and any of its Subsidiaries, 

on the one hand, and any unconsolidated Affiliate, including any structured finance, special 

purpose or limited purpose entity or Person, on the other hand, or any material “off-balance sheet 

arrangement” (as defined in Item 303(a) of Regulation S-K of the Exchange Act)), where the 

result, purpose or intended effect of such Contract or arrangement is to avoid disclosure of any 

material transaction involving, or material Liabilities of, Parent or any of its Subsidiaries in the 

Parent Financial Statements or Parent SEC Documents. 

Section 4.8 Absence of Certain Changes.  Since December 31, 2019, (a) there have 

been no changes, effects, events, occurrences, state of facts or developments that have had or 

would, individually or in the aggregate, reasonably be expected to have a Parent Material 

Adverse Effect, (b) the business of Parent and its Subsidiaries, taken as a whole, has been 

conducted in the Ordinary Course Consistent with Past Practice, except for Liabilities incurred in 

connection with the Transaction Documents and the Ancillary Agreements or the transactions 

contemplated hereby or thereby, and (c) neither Parent nor any of its Subsidiaries has taken any 

action that, if taken after the date of this Agreement, would constitute a material breach of 

Section 5.2. 

Section 4.9 Litigation.  As of the date of this Agreement, there are no Actions pending 

or, to Parent’s Knowledge, threatened, against Parent or any of its Subsidiaries (including 

Merger Sub and Merger LLC) or any of its or their respective properties, or relating to the 

Transaction Documents or the Ancillary Agreements and the transactions contemplated hereby 

and thereby that would, individually or in the aggregate, reasonably be expected to have a Parent 

Material Adverse Effect.  As of the date of this Agreement, neither Parent nor any of its 

Subsidiaries (including Merger Sub and Merger LLC) (or any of its or their respective 

properties) is subject to or bound by any material Order.  Parent and each of its Subsidiaries 

(including Merger Sub and Merger LLC), as applicable, have complied with, and are now in 

compliance with, all Orders to which such Persons are a party or bound, except as would not, 

individually or in the aggregate, reasonably be expected to have a Parent Material Adverse 

Effect. 

Section 4.10 Compliance with Applicable Laws. 

(a) Parent and each of its Subsidiaries have, since January 1, 2018, complied, and are 

in compliance, in all material respects, with all applicable Laws.  Since January 1, 2018, (i) to 

Parent’s Knowledge, no material unresolved investigation or review by any Governmental 

Authority with respect to Parent or any of its Subsidiaries is pending or threatened in writing, 

and (ii) to Parent’s Knowledge, no Governmental Authority has indicated in writing an intention 

to conduct any such investigation or review. 

(b) Parent and its Subsidiaries (i) hold all material Governmental Permits necessary 

for the lawful conduct of their respective businesses or ownership of their respective properties, 

and all such Governmental Permits are in full force and effect and (ii) are in material compliance 

with all terms and conditions of such Governmental Permits and, to Parent’s Knowledge, no such 

Governmental Permits are subject to any actual or threatened revocation, withdrawal, 
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suspension, cancellation, termination or modification action by the issuing Governmental 

Authority. 

(c) As of the date of this Agreement, Parent is not required to register as an 

“investment company” under the Investment Company Act of 1940. 

Section 4.11 Tax.  Except as would not, individually or in the aggregate, reasonably be 

expected to have a Parent Material Adverse Effect: 

(a) (i) all Tax Returns required to be filed with any Governmental Authority by or on 

behalf of Parent or any of its Subsidiaries have been timely filed when due (taking into account 

any extension of time within which to file); (ii) all such Tax Returns are true, accurate and 

complete and have been prepared in compliance with all applicable Laws; (iii) all Taxes due and 

payable by Parent or any of its Subsidiaries (including any Taxes that are required to be 

collected, deducted or withheld in connection with any amounts paid or owing to, or received or 

owing from, any employee, creditor, independent contractor or other Third Party) have been 

timely paid (or collected or withheld and remitted) to the appropriate Governmental Authority, 

except for Taxes or Tax matters being contested in good faith and for which adequate reserves 

have been established in accordance with GAAP in the Parent SEC Documents filed prior to the 

date of this Agreement; (iv) since January 1, 2018, no written claim has been made by any 

Governmental Authority in a jurisdiction where Parent or any of its Subsidiaries does not file a 

Tax Return of a particular type that Parent or any of its Subsidiaries is or may be subject to Tax, 

or required to file Tax Returns, of such type in that jurisdiction, other than any such claims that 

have been fully resolved; and (v) there are no Encumbrances on any of the assets of Parent or 

any of its Subsidiaries that arose in connection with any failure (or alleged failure) to pay any 

Tax (except for Permitted Encumbrances); 

(b) each of Parent and its Subsidiaries has complied with all applicable Laws relating 

to the withholding of Taxes and has, within the time and the manner prescribed by applicable 

Law, withheld from and paid over to the appropriate Governmental Authorities all amounts 

required to be so withheld and paid over under all applicable Laws; 

(c) no outstanding written claim has been received by, and no audit, action, or 

proceeding is in progress or threatened in writing, against or with respect to Parent or any of its 

Subsidiaries in respect of any Tax, and all deficiencies, assessments or proposed adjustments 

asserted against Parent or any of its Subsidiaries by any Governmental Authority have been paid 

or fully and finally settled; 

(d) neither Parent nor any of its Subsidiaries (i) has any Liability for the Taxes of any 

Person (other than Parent or any of its Subsidiaries) under Section 1.1502-6 of the Treasury 

Regulations (or any similar provision of state, local or foreign Tax Law), as a transferee or 

successor, or otherwise by operation of Law, (ii) is a party to any Tax sharing, allocation or 

indemnification agreement or arrangement (other than (w) any agreement or arrangement solely 

among Parent or any of its Subsidiaries, (x) commercial agreements or arrangements entered into 

in the ordinary course of business the primary subject matter of which does not relate to Taxes, 

(y) the Parent Tax Sharing Agreement or (z) the Tax Sharing Agreement Joinder), (iii) has 

received or applied for a Tax ruling or entered into a closing agreement pursuant to Section 7121 
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of the Code (or any similar provision of state, local or foreign law) or (iv) is, or since November 

5, 2014 has been, a member of any affiliated, combined, consolidated, unitary or similar group 

filing a consolidated, combined, unitary or similar income Tax Return (other than a group the 

common parent of which is Parent or any of its Subsidiaries); 

(e) no waiver or extension of any statute of limitations in respect of any Taxes or any 

extension of time with respect to any Tax assessment or deficiency is in effect for Parent or any 

of its Subsidiaries; 

(f) neither Parent nor any of its Subsidiaries has participated in a “listed transaction” 

within the meaning of Section 1.6011-4(b)(2) of the Treasury Regulations; and 

(g) during the five-year period ending on the date of this Agreement, neither Parent 

nor any of its Subsidiaries has been either a “distributing corporation” or a “controlled 

corporation” in a distribution of stock qualifying or intended to qualify for tax-free treatment 

under Section 355(a) of the Code. 

Section 4.12 Tax Matters. 

(a) All of the issued and outstanding shares of common stock of Merger Sub are 

owned directly by Merger LLC, free and clear of any Encumbrances. 

(b) For U.S. federal tax purposes, Merger LLC is disregarded as an entity separate 

from Parent. 

(c) Neither Parent nor any of its Subsidiaries knows of any fact, agreement, plan or 

other circumstance that would reasonably be expected to (i) prevent or preclude the Combination 

from qualifying as a “reorganization” described in Section 368(a) of the Code, (ii) cause the 

Split-Off to fail to qualify as a tax-free distribution under Sections 355 and 361 of the Code to 

Qurate and the holders of Liberty Ventures Common Stock that received Company Predecessor 

common stock in the Split-Off or (iii) prevent or preclude Parent from making the Parent Tax 

Opinion Representations. 

(d) As of the date of this Agreement, the representations set forth in the Parent 

Signing Split-Off Tax Opinion Representation Letter are true and correct in all material respects. 

(e) Parent is not aware of any fact, agreement, plan or other circumstance, and has 

not taken any action, which fact, agreement, plan, circumstance or action would reasonably be 

expected to prevent or preclude Parent from delivering the Parent Closing Split-Off Tax Opinion 

Representation Letter and the Parent Reorganization Tax Opinion Representation Letter 

immediately prior to the Closing. 

(f) Parent is not aware of any fact or circumstance which would or reasonably could 

prevent Parent Tax Counsel from delivering the Parent Reorganization Tax Opinion, assuming 

delivery to Parent Tax Counsel of the Parent Reorganization Tax Opinion Representation Letter 

and the Company Reorganization Tax Opinion Representation Letter. 
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(g) All statements of fact contained in the  Parent Signing Split-Off Tax Opinion 

Representation Letter are true, accurate and complete in all material respects. 

(h) None of Parent, Merger Sub or Merger LLC is a party to any Split-Off Tax 

Treatment Agreement. 

Section 4.13 Employees and Employee Benefits. 

(a) Neither Parent nor any Parent ERISA Affiliates contribute to or have any 

obligation to contribute to, or have had any such obligation during the past six-year period 

preceding the Closing Date, and no Parent Plan is (i) a defined benefit pension plan subject to 

Section 302 or Title IV of ERISA or Section 412 of the Code, (ii) a multiemployer plan within 

the meaning of Section 3(37) of ERISA, (iii) a “multiple employer plan” as defined in 

Section 413(c) of the Code, or (iv) a “multiple employer welfare arrangement” within the 

meaning of Section 3(40) of ERISA. 

(b) Each Parent Plan intended to be qualified under Section 401(a) of the Code (each 

a “Parent Qualified Plan”) has received from the Internal Revenue Service a favorable 

determination letter (or in the case of a master or prototype plan, a favorable opinion letter or in 

the case of a volume submitter plan, a favorable advisory letter) as to its qualification under 

Section 401(a) of the Code, and to Parent’s Knowledge, no event or condition exists, whether by 

action or by failure to act, that would reasonably be expected to adversely affect the qualified 

status of any such Parent Qualified Plan.  Except as would not reasonably be expected, 

individually or in the aggregate, to have a Parent Material Adverse Effect, (i) each Parent Plan 

has been maintained in compliance with its terms and with the requirements prescribed by any 

and all statutes, orders, rules and regulations, including ERISA and the Code, which are 

applicable to such Parent Plan, (ii) there is no pending or, to Parent’s Knowledge, threatened 

Action against any Parent Plan, any fiduciary thereof, Parent or any of its Subsidiaries other than 

routine claims for benefits and (iii) with respect to each Parent Plan, all contributions, 

reimbursements and premium payments that are due have been made, and all contributions, 

reimbursements and premium payments for any period ending on or before the Closing that are 

not yet due have been made or properly accrued. 

(c) Except as would not reasonably be expected, individually or in the aggregate, to 

have a Parent Material Adverse Effect, with respect to each Parent Plan which is a group health 

plan, Parent and Parent ERISA Affiliates have complied with the health care continuation 

provisions of Section 4980B of the Code and corresponding provisions of ERISA, and neither 

Parent nor any of Parent ERISA Affiliates have incurred any Liability under Section 4980 of the 

Code.  No Parent Plan provides any post-retirement medical, dental or life insurance benefits to 

any current or former employees (other than coverage mandated by applicable Law, including 

the Consolidated Omnibus Budget Reconciliation Act of 1985), the cost of which could 

reasonably be expected to be material. 

(d) No Action (other than routine claims for benefits) is pending against or, to 

Parent’s Knowledge, is threatened against, any Parent Plan that, individually or in the aggregate, 

if determined or resolved adversely in accordance with the plaintiff’s demands, would 
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reasonably be expected to have, individually or in the aggregate, a Parent Material Adverse 

Effect. 

(e) Neither Parent nor any of its Subsidiaries is a party to or subject to, or is currently 

negotiating in connection with entering into, any collective bargaining agreement, agreement 

with any works council, or labor Contract.  To Parent’s Knowledge, as of the date of this 

Agreement, there is no labor union organizing activity being conducted with respect to any 

material segment of employees of Parent or any of its Subsidiaries.  Except as would not 

reasonably be expected to be material, there is no labor strike, lockout, slowdown or stoppage 

pending or, to Parent’s Knowledge, threatened against or affecting Parent or any Subsidiary of 

Parent and no such strike, lockout, slowdown or stoppage has occurred since the Split-Off Date. 

(f) Parent is in compliance with all applicable Laws governing employment or labor, 

including all contractual commitments and all such Laws relating to wages, hours, worker 

classification, contractors, immigration, collective bargaining, discrimination, civil rights, safety 

and health and workers’ compensation, except, in each case, as would not reasonably be 

expected, individually or in the aggregate, to have a Parent Material Adverse Effect. 

Section 4.14 Brokers and Other Advisors.  Except for fees payable to Perella Weinberg 

Partners LP, no Person is entitled to any broker’s, finder’s, financial advisor’s or other similar 

fee or commission payable by Parent or its Subsidiaries (including Merger Sub and Merger LLC) 

in connection with the Transaction Documents or the Ancillary Agreements or the transactions 

contemplated hereby and thereby based upon arrangements made by or on behalf of Parent or 

any of its Subsidiaries (including Merger Sub and Merger LLC). 

Section 4.15 Disclosure Documents.  The information with respect to Parent or any of 

its Subsidiaries (including Merger Sub and Merger LLC) that Parent supplied or will supply to 

the Company specifically for inclusion or incorporation by reference in (a) the Registration 

Statement, or any amendment or supplement thereto will not, at the time the Registration 

Statement is filed with the SEC and at the time it is declared effective by the SEC (or, with 

respect to any post-effective amendment or supplement, at the time such post-effective 

amendment or supplement is filed with the SEC and at the time it becomes effective) or (b) the 

Joint Proxy Statement will not, on the date that the Joint Proxy Statement is first mailed to the 

Company Stockholders and the Parent Stockholders or at the time of the Company Stockholders 

Meeting or Parent Stockholders Meeting, contain any untrue statement of a material fact or omit 

to state any material fact required to be stated therein or necessary in order to make the 

statements therein, in light of the circumstances under which they were made, not misleading.  

The portions of the Registration Statement and the Joint Proxy Statement supplied by Parent or 

any of its Subsidiaries (including Merger Sub and Merger LLC) will comply as to form in all 

material respects with the provisions of the Exchange Act and the rules and regulations 

thereunder.  The representations and warranties contained in this Section 4.15 do not apply to 

statements or omissions included or incorporated by reference in the Registration Statement or 

the Joint Proxy Statement based upon information supplied to Parent, Merger Sub or Merger 

LLC by the Company, its Subsidiaries or any of their respective Representatives for use or 

incorporation by reference therein. 
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Section 4.16 Opinion of Financial Advisor.  The Parent Special Committee has 

received the opinion of Perella Weinberg Partners LP, financial advisor to the Parent Special 

Committee, to the effect that, as of the date of such opinion and subject to the factors, 

assumptions, limitations, qualifications and other matters considered in connection with the 

preparation thereof as set forth therein, the Common Exchange Ratio in the Merger are fair from 

a financial point of view to the Parent Stockholders (other than the Company, the Malone Group, 

the Maffei Group and each of their respective Affiliates and the Parent Section 16 Officers).  A 

true, correct and complete written copy of such opinion will be delivered promptly after the date 

of this Agreement to the Company for informational purposes only. 

Section 4.17 Ownership of Company Common Stock.  As of the date of this Agreement 

and since the Split-Off Date, Parent does not beneficially own, and has not beneficially owned, 

any shares of Company Common Stock, nor any Convertible Securities of the Company.  As of 

the date of this Agreement, none of Parent, Merger Sub or Merger LLC is an “interested 

stockholder” (as such term is defined in Section 203 of the DGCL) of the Company to whom the 

restrictions on business combinations apply. 

Section 4.18 Operations of Merger Sub and Merger LLC.  Each of Merger Sub and 

Merger LLC has been formed solely for the purpose of engaging in the Combination and, from 

the date of their formation until the Effective Time, neither Merger Sub nor Merger LLC have or 

will have engaged in any activities or incurred any Liabilities or obligations other than in 

connection with the Transaction Documents and the transactions contemplated hereby and 

thereby. 

Section 4.19 Anti-Takeover Statutes.  Assuming the accuracy of the representations in 

Section 3.23, Parent has taken all action necessary to exempt the Transaction Documents and the 

transactions contemplated hereby and thereby from any antitakeover or similar statute or 

regulation, and accordingly, no restrictions on business combinations in any “fair price,” 

“business combination,” “control share acquisition,” “moratorium,” or other similar anti-

takeover statute or regulation enacted in any jurisdiction applies to the Transaction Documents, 

or any of the transactions contemplated hereby and thereby. 

ARTICLE V 

 

COVENANTS 

Section 5.1 Conduct of the Company’s Business Pending the Effective Time.  From 

the date of this Agreement until the Effective Time, except (w) as required by applicable Law, 

(x) as expressly required or expressly permitted by this Agreement, any other Transaction 

Document or as expressly required by any Governance Instrument in effect as of the date of this 

Agreement, (y) as consented to in writing by the Parent Special Committee (which consent shall 

not be unreasonably conditioned, withheld or delayed) or (z) as set forth in Section 5.1 of the 

Company Disclosure Letter, the Company will, and will cause each of its Subsidiaries to, (i) 

conduct its business in the Ordinary Course Consistent with Past Practice and (ii) use its 

commercially reasonable efforts to preserve intact its business organization and goodwill and 

relationships with material customers, suppliers, licensors, licensees, distributors and other Third 

Parties.  In addition to and without limiting the generality of the foregoing, from the date of this 
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Agreement until the Effective Time, except (1) as required by applicable Law, (2) as expressly 

required or expressly permitted by this Agreement or any other Transaction Document, or as 

expressly required by any Governance Instrument in effect as of the date of this Agreement, (3) 

as consented to in writing by the Parent Special Committee (which consent shall not be 

unreasonably conditioned, withheld or delayed) or (4) as set forth in Section 5.1 of the Company 

Disclosure Letter: 

(a) Governing Documents.  The Company shall not amend or propose to amend the 

Governance Instruments and shall cause each of its Subsidiaries not to amend or propose to 

amend its respective certificate of incorporation or bylaws or similar organizational or governing 

documents, other than in the case of any such Subsidiary, ministerial or administrative changes 

not adverse to the interests of Parent. 

(b) No Dissolution or Reorganizations.  The Company shall not authorize or adopt, or 

publicly propose, a plan or agreement of complete or partial liquidation or dissolution, merger, 

consolidation, restructuring, recapitalization or other reorganization of the Company or any of its 

Subsidiaries. 

(c) Issuance of Securities.  The Company shall not, and shall cause each of its 

Subsidiaries not to, (i) authorize for issuance, issue or deliver, sell or transfer or agree or commit 

to issue, deliver, sell or transfer any shares of capital stock of or other equity interest in the 

Company or any of its Subsidiaries or Convertible Securities or other rights of any kind to 

acquire, any shares of capital stock of or any other equity interest in the Company or any of its 

Subsidiaries, other than (x) the issuance of Company Common Stock pursuant to Company 

Equity Awards governed by the Company Stock Plans or (y) issuances of capital stock or other 

equity interest from any Wholly Owned Subsidiary to the Company or any other Wholly Owned 

Subsidiary, (ii) amend or modify any term or provision of any of its outstanding equity securities 

or (iii) accelerate or waive any restrictions pertaining to the vesting of any Company Equity 

Awards, warrants or other rights of any kind to acquire any shares of capital stock or other equity 

interests in the Company, other than accelerations permitted under Section 5.1(h). 

(d) No Dispositions.  The Company shall not, and shall cause each of its Subsidiaries 

not to, sell, pledge, dispose of, transfer, lease, license, exercise, convert or encumber, or 

authorize the sale, pledge, disposition, transfer, lease, license, exercise, conversion or 

Encumbrance of, (i) any tangible or intangible property or assets of the Company or any of its 

Subsidiaries material to the operation of the businesses of the Company and its Subsidiaries, 

taken as a whole, or (ii) any Company Owned Parent Shares or Portfolio Securities held by the 

Company on the date of this Agreement, except (A) pledges or other Encumbrances to the extent 

they are a Permitted Encumbrance, (B) to the Company or a Wholly Owned Subsidiary of the 

Company or (C) pursuant to Contracts in effect as of the date of this Agreement copies of which 

have been made available to Parent and, (D) in the case of clause (i) only, in the Ordinary Course 

Consistent with Past Practice or non-exclusive licenses in connection with the marketing, 

promotion or sales of products and services, including in respect of GCI Holdings, LLC, or 

Evite, Inc. and their respective Subsidiaries) in the Ordinary Course Consistent with Past 

Practice. 
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(e) No Acquisitions. The Company shall not, and shall cause each of its Subsidiaries 

not to, acquire or agree to acquire, directly or indirectly, by purchase, merger, consolidation or 

otherwise, equity or assets constituting all or substantially all of the business of (or any division 

of the business of) another Person for a purchase price in excess of $75,000,000 in the aggregate 

for all such acquisitions. 

(f) Dividends; Changes in Stock.  The Company shall not, and shall cause each of its 

Subsidiaries not to, and shall not propose or commit to (and shall cause each of its Subsidiaries 

not to propose or commit to), (i) declare, set aside, make or pay any dividend or make any other 

distribution (whether payable in cash, stock, property or a combination thereof) with respect to 

any of the capital stock of the Company (other than any dividend or distribution (x) by a Wholly 

Owned Subsidiary of the Company to the Company or another Wholly Owned Subsidiary of the 

Company or (y) preferential dividends on the Company Preferred Stock as contemplated by the 

Company Charter) or enter into any voting agreement with respect to the capital stock of the 

Company, (ii) reclassify, combine, split or subdivide any capital stock of the Company or issue 

or authorize the issuance of any other securities in respect of, in lieu of, or in substitution for, 

shares of capital stock of the Company or any of its Subsidiaries, or (iii) redeem, purchase or 

otherwise acquire, directly or indirectly, any shares of capital stock of or other equity interests in 

the Company or any of its Subsidiaries (other than in connection with the exercise, settlement or 

vesting of any Company Equity Awards, including the withholding of shares to satisfy 

withholding Tax obligations in respect of Company Equity Awards and conversion of Company 

Series B Common Stock pursuant to the Company Charter). 

(g) Investments; Indebtedness.  The Company shall not, and shall cause each of its 

Subsidiaries not to, or otherwise agree to (i) except as assumed in connection with an acquisition 

permitted by Section 5.1(e) or used to finance any such acquisition in accordance with Section 

5.1(e) of the Company Disclosure Letter, make any loans, advances or capital contributions to, or 

investments in, any other Person, other than investments by the Company or a Wholly Owned 

Subsidiary of the Company to or in any Wholly Owned Subsidiary of the Company or the 

Company or advances of expenses to any director or officer of the Company in connection with 

advancement obligations in effect on the date of this Agreement, (ii) except as contemplated 

under Section 5.22, incur, assume or modify any Indebtedness of the type described in clause 

(a)(i) or (ii) of the definition thereof in excess of $50,000,000 or (iii) assume, guarantee, endorse, 

grant an Encumbrance on any of its assets as security or otherwise become liable or responsible 

(directly or contingently) for Indebtedness of another Person (excluding the Company or any of 

its Subsidiaries) other than Permitted Encumbrances. 

(h) Benefits Changes.  Except as required under the terms of any Company Plan as in 

effect on the date of this Agreement, the Company shall not, and shall cause each of its 

Subsidiaries not to (i) increase the compensation or benefits of, or grant any new severance 

benefits or entitlements to, any Company Employee or non-employee director, other than in the 

Ordinary Course Consistent with Past Practice; (ii) make or forgive any loans or advances to, or 

grant any new transaction, retention or change-in-control entitlement to, any Company Employee 

or non-employee director (other than advances of expenses to any director or officer of the 

Company in connection with advancement obligations in effect on the date of this Agreement); 

(iii) establish, adopt, or enter into any new pension, other retirement, deferred compensation, 

equity or equity-like compensation, or other compensation or benefit agreement, plan or 
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arrangement for the benefit of any current or former Company Employee or non-employee 

director that is not otherwise provided for in this Section 5.1(h), other than in the Ordinary 

Course Consistent with Past Practice or the cost of which are not material; (iv) materially amend 

or modify any existing Company Plan, other than in the Ordinary Course Consistent with Past 

Practice; (v) accelerate the timing of payment of compensation or benefits to any Company 

Employee or non-employee director; (vi) renew or enter into any modification of any collective 

bargaining agreement or implement or announce any reduction in labor force, other than in the 

Ordinary Course Consistent with Past Practice; (vii) provide any funding for any rabbi trust or 

similar arrangement; or (viii) hire any new employees, other than to fill existing positions that 

are or become vacant or in the Ordinary Course Consistent with Past Practice. 

(i) Accounting Matters.  The Company shall not change its method of accounting, 

except (i) as required by changes in GAAP or Regulation S-X under the Exchange Act or (ii) as 

may be required by a change in applicable Law.  The Company shall not, and shall cause each of 

its Subsidiaries not to, change its or any such Subsidiary’s fiscal year. 

(j) Tax Matters.  The Company shall not, and shall not permit any of its Subsidiaries 

to, (i) make, change or revoke any material Tax election, other than in the Ordinary Course 

Consistent with Past Practice, (ii) settle or compromise any material Tax Liability with any 

Governmental Authority, (iii) surrender any right to claim a material refund of Taxes, (iv) 

consent to any extension or waiver of the limitation period applicable to any material Tax claim 

or assessment relating to the Company or any of its Subsidiaries, (v) change any material method 

of Tax accounting, (vi) enter into any closing agreement pursuant to Section 7121 of the Code 

(or any similar provision of state, local or foreign law), (vii) apply for any Tax ruling or (viii) file 

any amended material Tax Return. 

(k) Capital Expenditures.  The Company shall not, and shall cause each of its 

Subsidiaries not to, authorize, or enter into any commitment for, any capital expenditures with 

respect to tangible property or real property that would result in the aggregate amount of such 

capital expenditure authorizations, commitments and spend at any point in time from and after 

the date of this Agreement exceeding $50,000,000 during any 12-month period, other than any 

capital expenditure authorizations, commitments and spend in accordance with the annual budget 

for 2020 as presented to the Company Board prior to the date of this Agreement and any annual 

budget for 2021 as presented to the Company Board consistent therewith. 

(l) Lines of Business.  The Company shall not, and shall cause each of its 

Subsidiaries not to, enter into any new line of business, other than the lines of business (or any 

reasonable extension thereof) in which the Company and its Subsidiaries are currently engaged 

as of the date of this Agreement or any similar, corollary, ancillary, supportive, complementary, 

synergistic or related business or (y) establish any non-wholly owned Subsidiary or joint venture. 

(m) Discharge of Liabilities.  Except as expressly permitted in this Agreement, the 

Company shall not, and shall cause each of its Subsidiaries not to, pay, discharge, settle or 

compromise, or fail to defend, any Actions before any Governmental Authority or consent to the 

entry of any Order in connection therewith, other than (i) in the Ordinary Course Consistent with 

Past Practice where the amounts paid or to be paid by the Company and its Subsidiaries are in an 

amount less than $50,000,000 in the aggregate (net of amounts covered by insurance policies of 
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the Company and its Subsidiaries), (ii) that do not involve the admission of wrongdoing by the 

Company or any of its Subsidiaries and (iii) that do not impose restrictions (in any material 

respect) on the business of the Company or any of its Subsidiaries, or on the Surviving 

Corporation or the Surviving Company, as applicable, following the Effective Time or the 

Upstream Effective Time. 

(n) Regulatory Matters.  The Company shall not, and shall cause each of its 

Subsidiaries not to, make any filings with the FCC or the State Commissions, or to take any 

action that would require any filing with the FCC or the State Commissions, other than, in each 

case, in the Ordinary Course Consistent with Past Practice; provided, that nothing in this 

clause (o) shall prohibit the Company from complying with its obligations set forth in Section 

5.9. 

(o) No Rights Plan.  The Company shall not adopt or implement any stockholder 

rights plan, “poison pill” or similar anti-takeover agreement or plan, in each case that would 

prohibit, restrict or delay, or otherwise be applicable to, the Merger. 

(p) General.  The Company shall not, and shall cause each of its Subsidiaries not to, 

authorize or enter into any agreement or otherwise make any commitment to do any of the 

foregoing set forth in this Section 5.1. 

Section 5.2 Conduct of Parent’s Business Pending the Effective Time.  From the date 

of this Agreement until the Effective Time, except (w) as required by applicable Law, (x) as 

expressly required or expressly permitted by this Agreement, the Voting Agreements, the 

Exchange Agreement, any other Transaction Document or as expressly required by any Parent 

Governance Instrument in effect as of the date of this Agreement, (y) as consented to in writing 

by the Company Special Committee (which consent shall not be unreasonably conditioned, 

withheld or delayed) or (z) as set forth in Section 5.2 of the Parent Disclosure Letter, Parent will, 

and will cause each of its Subsidiaries to, (i) conduct its business in the Ordinary Course 

Consistent with Past Practice and (ii) use its commercially reasonable efforts to preserve intact 

its business organization and goodwill and relationships with material customers, suppliers, 

licensors, licensees, distributors and other Third Parties.  In addition to and without limiting the 

generality of the foregoing, from the date of this Agreement until the Effective Time, except (1) 

as required by applicable Law, (2) as expressly required or expressly permitted by this 

Agreement or any other Transaction Document, or as expressly required by any Parent 

Governance Instrument in effect as of the date of this Agreement, (3) as consented to in writing 

by the Company Special Committee (which consent shall not be unreasonably conditioned, 

withheld or delayed) or (4) as set forth in Section 5.2 of the Parent Disclosure Letter: 

(a) Governing Documents.  Parent shall not, and shall cause each of Merger Sub and 

Merger LLC not to, amend the Parent Governance Instruments or the organizational or 

governing documents of Merger Sub or Merger LLC. 

(b) No Dissolution or Reorganization.  Parent shall not authorize or adopt, or publicly 

propose, a plan or agreement of complete or partial liquidation or dissolution, merger, 

consolidation, restructuring, recapitalization or other reorganization of Parent or any of its 
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Subsidiaries; provided, that, the foregoing shall not prohibit any Excluded Alternative Parent 

Transactions. 

(c) Issuance; Dividends; Changes in Stock.  Parent shall not (i) reclassify, combine, 

adjust, split or subdivide any capital stock of Parent, (ii) issue or authorize the issuance of shares 

of capital stock of Parent, or issue or authorize the issuance of any other securities in respect of, 

in lieu of or in substitution for shares of capital stock of Parent, other than (x) the issuance of 

Parent Common Stock pursuant to the Transaction Documents or Parent Equity Awards 

governed by the Parent Stock Plan, (y) the issuance, grant or sale of Parent Series A Common 

Stock or Parent Series C Common Stock for or in excess of fair market value, or (z) in 

connection with any Excluded Alternative Parent Transaction, (iii) redeem, purchase or 

otherwise acquire, directly or indirectly, any shares of capital stock of or other equity interests in 

Parent, other than (x) subject to clause (iv), in connection with the exercise, settlement or vesting 

of any equity awards with respect to shares of capital stock of Parent, (y) any cash repurchases of 

capital stock of Parent made pursuant to Ordinary Course share repurchase programs or (z) any 

such action not effected until after the Closing, (iv) accelerate or waive any restrictions 

pertaining to the vesting of any Parent Equity Awards, warrants or other rights of any kind to 

acquire any shares of capital stock or other equity interest in Parent or (v) declare with a record 

date or ex-dividend date that is at or prior to the Closing or pay at or prior to the Closing any 

dividend or other distribution payable in cash, stock, property or otherwise, with respect to its 

capital stock or other equity interests. 

(d) No Rights Plan.  Parent shall not adopt or implement any stockholder rights plan, 

“poison pill” or similar anti-takeover agreement or plan, in each case that would prohibit, restrict 

or delay, or otherwise be applicable to, the Merger. 

(e) General.  Parent shall not, and shall cause each of its Subsidiaries not to, authorize 

or enter into any agreement or otherwise make any commitment to do any of the foregoing set 

forth in this Section 5.2. 

Section 5.3 No Solicitation by the Company; Alternative Company Transaction. 

(a) The Company will, and will cause each of its Subsidiaries and each of the 

directors, officers and employees of the Company and each of its Subsidiaries to, and shall 

instruct and use reasonable best efforts to cause the other Representatives of the Company and its 

Subsidiaries to, immediately cease and cause to be terminated any and all existing activities, 

discussions or negotiations with any Third Party or its Representatives conducted prior to the 

date of this Agreement with respect to any Alternative Company Transaction Proposal.  The 

Company will promptly request each such Person that has, within the twelve (12) months 

preceding the date of this Agreement, executed a confidentiality agreement in connection with its 

consideration of any Alternative Company Transaction to return or destroy all confidential 

information furnished prior to the execution of this Agreement to or for the benefit of such 

Person by or on behalf of the Company or any of its Subsidiaries and will promptly terminate 

access by all Persons (other than Parent and its Representatives) to any physical or electronic 

data rooms relating to a possible Alternative Company Transaction.  The Company shall not, and 

shall cause its Subsidiaries and each of its and its Subsidiaries’ directors, officers and employees 

not to, and shall instruct and use reasonable best efforts to cause the other Representatives of the 
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Company and its Subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly 

facilitate, induce or encourage any inquiries or the making or announcement of any proposal or 

offer (including any proposal or offer to the Company Stockholders) that constitutes, or would 

reasonably be expected to lead to, an Alternative Company Transaction Proposal, (ii) enter into, 

continue or otherwise participate in any discussions or negotiations regarding any Alternative 

Company Transaction Proposal or (iii) furnish to any Person any non-public information with 

respect to the Company and its Subsidiaries, or afford access to the business, properties, assets, 

books or records of the Company or any of its Subsidiaries to any Person or Group (other than 

Parent and its Representatives), in each case to knowingly facilitate or encourage the making of, 

or knowingly cooperate in any way that would reasonably be expected to lead to, any Alternative 

Company Transaction Proposal, except in each case as expressly permitted by this Section 5.3; 

provided, that, notwithstanding anything to the contrary in this Agreement, the Company or any 

of its Representatives may in any event (A) in good faith seek to clarify the terms and conditions 

of any bona fide unsolicited Alternative Company Transaction Proposal to determine whether 

such Alternative Company Transaction Proposal constitutes or would reasonably be expected to 

lead to a Superior Company Proposal (it being understood that any such communications shall be 

with the Third Party (or its Representatives) making such Alternative Company Transaction 

Proposal and shall be limited to the clarification of the Alternative Company Transaction 

Proposal made by such Third Party and subject to Section 5.3(b) shall not include (x) any 

negotiations or similar discussions with respect to such Alternative Company Transaction 

Proposal or (y) the Company’s view or position with respect thereto), (B) inform any Person that 

makes an Alternative Company Transaction Proposal of the restrictions imposed by the 

provisions of this Section 5.3 or (C) waive any standstill provisions in any agreement with any 

Person or Group to the extent such standstill provisions would prohibit such Person or Group 

from making an Alternative Company Transaction Proposal privately to the Company Board or 

the Company Special Committee. 

(b) Notwithstanding anything to the contrary contained in Section 5.3(a) or elsewhere 

in this Agreement, if, following the date of this Agreement and prior to obtaining the Company 

Requisite Approvals, the Company receives a bona fide written Alternative Company 

Transaction Proposal which did not result from a breach of this Section 5.3, upon a good faith 

determination by the Company Special Committee or the Company Board (following the 

recommendation of the Company Special Committee), after consultation with its outside legal 

counsel and financial advisor, (i) that based on information then available such Alternative 

Company Transaction Proposal either constitutes a Superior Company Proposal or would 

reasonably be expected to result in a Superior Company Proposal (excluding for purposes of 

determining whether such Alternative Company Transaction Proposal would reasonably be 

expected to result in a Superior Company Proposal, any assessment of the likelihood that the 

Malone Group or the Maffei Group would vote in favor of, tender into or otherwise support such 

Alternative Company Transaction Proposal) and (ii) that failure to take such action would be 

inconsistent with its fiduciary duties under applicable Law, and subject to compliance with 

Section 5.3(c), the Company and its Representatives may then take the following actions: 

(i) Furnish any information with respect to the Company and its Subsidiaries 

to, and afford access to the business, properties, assets, books or records of the Company or any 

of its Subsidiaries to, the Person or Group (and their respective Representatives) making such 

Alternative Company Transaction Proposal; provided, that prior to furnishing any such 
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information, it receives from such Person or Group an executed confidentiality agreement 

containing terms and restrictions at least as restrictive as the terms contained in the 

Confidentiality Agreement (other than de minimis differences but including a customary 

“standstill” agreement by such Person or Group, which standstill shall not prohibit such Person 

or Group from making an Alternative Company Transaction Proposal privately to the Company 

Board or the Company Special Committee) and that does not contain any provision requiring the 

Company or its Subsidiaries to pay or reimburse the counterparty’s fees, costs or expenses of any 

nature; provided, further, that the Company shall not furnish to any such Person or Group any 

information furnished by or on behalf of Parent or its Representatives to the Company or its 

Representatives in accordance with the provisions of the Confidentiality Agreement or otherwise 

on a confidential basis; and 

(ii) Following the execution of the confidentiality agreement referenced in the 

foregoing clause (i), engage in discussions or negotiations with such Person or Group (and their 

Representatives) with respect to such Alternative Company Transaction Proposal. 

(c) In addition to the obligations of the Company set forth in Sections 5.3(a), 5.3(b) 

and 5.4, as promptly as practicable (and in any event within twenty-four (24) hours) after receipt 

of any Alternative Company Transaction Proposal or any request for information from, or for the 

initiation of negotiations with, the Company or its Representatives concerning an Alternative 

Company Transaction Proposal, the Company shall provide the Parent Special Committee with 

an initial written notice of such Alternative Company Transaction Proposal or request.  Such 

notice shall include a written summary of the material terms and conditions of such Alternative 

Company Transaction Proposal or request (including unredacted copies of any such written 

Alternative Company Transaction Proposal or request), and the identity of the Person or Group 

making such Alternative Company Transaction Proposal or request.  In addition, the Company 

shall (i) keep the Parent Special Committee reasonably currently informed of the status of, and 

negotiations (if any) regarding, and any material developments affecting the terms and 

conditions of, such Alternative Company Transaction Proposal or request and (ii) provide the 

Parent Special Committee promptly (and in any event within forty-eight (48) hours) with all non-

public information concerning the Company or any of its Subsidiaries that is made available to 

the Person or Group of Persons making such Alternative Company Transaction Proposal or 

request (or any of their Representatives), which was not previously made available to the Parent 

Special Committee or its Representatives.  Without limiting the foregoing, the Company shall 

promptly (and in any event within twenty-four (24) hours after any determination) advise the 

Parent Special Committee in writing if the Company Special Committee or the Company Board 

(acting at the recommendation of the Company Special Committee) determines to begin 

providing information or engaging in discussions concerning an Alternative Company 

Transaction Proposal pursuant to Section 5.3(b). 

(d) The Company shall not, and shall not permit any of its Subsidiaries, or any of its 

or their Representatives on the Company’s or its Subsidiaries’ behalf, to, enter into any 

confidentiality agreement that prohibits the Company or any of its Subsidiaries from complying 

with its obligations to Parent under this Agreement. 

Section 5.4 Company Change of Recommendation. 
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(a) Except as expressly permitted by this Section 5.4, the Company Board shall not, 

nor shall any committee thereof, including the Company Special Committee, directly or 

indirectly, (i) make a Company Adverse Recommendation Change or (ii) approve or 

recommend, or publicly propose to approve or recommend, or allow the Company or any of its 

Subsidiaries to execute or enter into, any letter of intent, memorandum of understanding, 

agreement in principle, merger agreement, acquisition agreement, option agreement, joint 

venture agreement, partnership agreement or other similar agreement, arrangement or 

understanding (A) constituting, or providing for, any Alternative Company Transaction Proposal 

(other than a confidentiality agreement as contemplated by Section 5.3(b)(i)) or (B) requiring it 

(or that would require it) to abandon, terminate or fail to consummate the Merger.  

Notwithstanding anything to the contrary set forth in this Agreement, at any time prior to 

obtaining the Company Requisite Approvals, the Company Special Committee or the Company 

Board (acting at the recommendation of the Company Special Committee) may, subject to 

compliance with Section 5.4(b), solely in response to (1) a Company Intervening Event, make a 

Company Adverse Recommendation Change under clause (a) of the definition thereof or (2) a 

Superior Company Proposal that did not result from a breach of Section 5.3, make a Company 

Adverse Recommendation Change, if, in either case, the Company Special Committee or the 

Company Board (acting at the recommendation of the Company Special Committee) determines 

in good faith, after consultation with its outside legal counsel and outside financial advisor, that 

the failure to take such action would be inconsistent with its fiduciary duties under applicable 

Law. 

(b) The Company shall not make a Company Adverse Recommendation Change in 

response to a Company Intervening Event or a Superior Company Proposal unless: 

(i) in the case of a Superior Company Proposal, such Superior Company 

Proposal has been made and has not been withdrawn and continues to be a Superior Company 

Proposal; and 

(ii) the Company shall have first (A) provided to Parent and the Parent Special 

Committee five (5) Business Days’ prior written notice (the “Company Notice Period”), which 

notice shall state expressly (1) that a Company Intervening Event has occurred or that the 

Company has received a Superior Company Proposal, as applicable, (2) (x) in the case of a 

Company Intervening Event, the material facts underlying such Company Intervening Event in 

reasonable detail or (y) in the case of a Superior Company Proposal, the material terms and 

conditions of the Superior Company Proposal (including the form and per share value of the 

consideration offered therein and the identity of the Person or Group making the Superior 

Company Proposal), and the Company shall provide to Parent and the Parent Special Committee 

unredacted copies of the relevant transaction agreements with the Person or Group making such 

Superior Company Proposal and other material documents related thereto (it being understood 

and agreed that any amendment (or subsequent amendment) to the financial terms, including to 

the proposed purchase price, or to any other material term of such Superior Company Proposal or 

any material change to the relevant facts and circumstances underlying the Company Intervening 

Event shall each require the Company to provide a new notice to Parent and the Parent Special 

Committee in accordance with this Section 5.4(b), provided, that the Company Notice Period in 

connection with any such new notice shall be four (4) Business Days (the “Amended Company 

Notice Period”), but no such Amended Company Notice Period shall shorten the Company 
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Notice Period) and (3) that in response to such Company Intervening Event or Superior 

Company Proposal, the Company intends to make a Company Adverse Recommendation 

Change, and (B) prior to making a Company Adverse Recommendation Change, during the 

Company Notice Period or the Amended Company Notice Period, as applicable, to the extent 

requested by the Parent Special Committee, engaged, and directed its Representatives to engage 

(under the direction of the Company Special Committee), in good faith negotiations with the 

Parent Special Committee and its Representatives during such Company Notice Period or 

Amended Company Notice Period, as applicable, to amend this Agreement to permit the 

Company Special Committee or the Company Board (acting at the recommendation of the 

Company Special Committee) not to make such Company Adverse Recommendation Change, 

and considered in good faith any bona fide offer (a “Parent Offer”) by Parent to the Company, 

and, after such negotiations and good faith consideration of such Parent Offer, if any, the 

Company Special Committee or the Company Board (acting at the recommendation of the 

Company Special Committee) again makes the determination described in the last sentence of 

Section 5.4(a) (it being understood that the delivery of the notification contemplated by this 

Section 5.4(b) shall not, in and of itself, constitute a Company Adverse Recommendation 

Change). 

(c) Notwithstanding any Company Adverse Recommendation Change, this 

Agreement shall be submitted to the Company Stockholders at the Company 

Stockholders Meeting for the purpose of obtaining the Company Requisite Approvals, and 

nothing contained herein (unless this Agreement is otherwise terminated in accordance with its 

terms) shall relieve the Company of such obligation. 

(d) Except as expressly prohibited by this Section 5.4, nothing contained in this 

Agreement shall prohibit the Company or the Company Board from (i) taking and disclosing to 

the Company Stockholders a position contemplated by Rules 14d-9 and 14e-2(a) promulgated 

under the Exchange Act (or any similar communication to Company Stockholders in connection 

with the making or amendment of a tender offer or exchange offer) or (ii) making any “stop-

look-and-listen” or similar communication to the Company Stockholders of the nature 

contemplated by Rule 14d-9 under the Exchange Act; provided, that (A) in no event shall this 

Section 5.4(d) affect the obligations specified in this Section 5.4 (or the consequences thereof in 

accordance with this Agreement) or the definition of Company Adverse Recommendation 

Change and (B) any such disclosure (other than the issuance by the Company of a “stop-look-

and-listen” or similar communication of the type contemplated by Rule 14d-9(f) under the 

Exchange Act) that is otherwise within the definition of “Company Adverse Recommendation 

Change” shall be deemed a Company Adverse Recommendation Change for all purposes of this 

Agreement. 

Section 5.5 No Solicitation by Parent; Alternative Parent Transaction. 

(a) Parent will, and will cause each of its Subsidiaries and each of the directors, 

officers and employees of Parent and each of its Subsidiaries to, and shall instruct and use 

reasonable best efforts to cause the other Representatives of Parent and its Subsidiaries to, 

immediately cease and cause to be terminated any and all existing activities, discussions or 

negotiations with any Third Party or its Representatives conducted prior to the date of this 

Agreement with respect to any Alternative Parent Transaction Proposal.  Parent will promptly 
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request each such Person that has, within the twelve (12) months preceding the date of this 

Agreement, executed a confidentiality agreement in connection with its consideration of any 

Alternative Parent Transaction (other than an Excluded Alternative Parent Transaction) to return 

or destroy all confidential information furnished prior to the execution of this Agreement to or 

for the benefit of such Person by or on behalf of Parent or any of its Subsidiaries and will 

promptly terminate access by all Persons (other than the Company and its Representatives) to 

any physical or electronic data rooms relating to a possible Alternative Parent Transaction (other 

than an Excluded Alternative Parent Transaction).  Parent shall not, and shall cause its 

Subsidiaries and each of its and its Subsidiaries’ directors, officers and employees not to, and 

shall instruct and use reasonable best efforts to cause the other Representatives of Parent and its 

Subsidiaries not to, directly or indirectly, (i) solicit, initiate or knowingly facilitate, induce or 

encourage any inquiries or the making or announcement of any proposal or offer (including any 

proposal or offer to the Parent Stockholders) that constitutes, or would reasonably be expected to 

lead to, an Alternative Parent Transaction Proposal, (ii) enter into, continue or otherwise 

participate in any discussions or negotiations regarding any Alternative Parent Transaction 

Proposal or (iii) furnish to any Person any non-public information with respect to Parent and its 

Subsidiaries, or afford access to the business, properties, assets, books or records of Parent or 

any of its Subsidiaries to any Person or Group (other than the Company and its Representatives), 

in each case to knowingly facilitate or encourage the making of, or knowingly cooperate in any 

way that would reasonably be expected to lead to, any Alternative Parent Transaction Proposal, 

except in each case as expressly permitted by this Section 5.5; provided, that, notwithstanding 

anything to the contrary in this Agreement, Parent or any of its Representatives may in any event 

(A) in good faith seek to clarify the terms and conditions of any bona fide unsolicited Alternative 

Parent Transaction Proposal to determine whether such Alternative Parent Transaction Proposal 

constitutes or would reasonably be expected to lead to a Superior Parent Proposal (it being 

understood that any such communications shall be with the Third Party (or its Representatives) 

making such Alternative Parent Transaction Proposal and shall be limited to the clarification of 

the Alternative Parent Transaction Proposal made by such Third Party and subject to Section 

5.5(b) shall not include (x) any negotiations or similar discussions with respect to such 

Alternative Parent Transaction Proposal or (y) Parent’s view or position with respect thereto), 

(B) inform any Person that makes an Alternative Parent Transaction Proposal of the restrictions 

imposed by the provisions of this Section 5.5 or (C) waive any standstill provisions in any 

agreement with any Person or Group to the extent such standstill provisions would prohibit such 

Person or Group from making an Alternative Parent Transaction Proposal privately to the Parent 

Board or the Parent Special Committee. 

(b) Notwithstanding anything to the contrary contained in Section 5.5(a) or elsewhere 

in this Agreement, if, following the date of this Agreement and prior to obtaining the Parent 

Requisite Approvals, Parent receives a bona fide written Alternative Parent Transaction Proposal 

which did not result from a breach of this Section 5.5, upon a good faith determination by the 

Parent Special Committee or the Parent Board (following the recommendation of the Parent 

Special Committee), after consultation with its outside legal counsel and financial advisor, (i) 

that based on information then available such Alternative Parent Transaction Proposal either 

constitutes a Superior Parent Proposal or would reasonably be expected to result in a Superior 

Parent Proposal (excluding for purposes of determining whether such Alternative Parent 

Transaction Proposal would reasonably be expected to result in a Superior Parent Proposal, any 

assessment of the likelihood that the Malone Group or the Maffei Group would vote in favor of, 
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tender into or otherwise support such Alternative Parent Transaction Proposal) and (ii) that 

failure to take such action would be inconsistent with its fiduciary duties under applicable Law, 

and subject to compliance with Section 5.5(c), Parent and its Representatives may then take the 

following actions: 

(i) Furnish any information with respect to Parent and its Subsidiaries to, and 

afford access to the business, properties, assets, books or records of Parent or any of its 

Subsidiaries to, the Person or Group (and their respective Representatives) making such 

Alternative Parent Transaction Proposal; provided, that prior to furnishing any such information, 

it receives from such Person or Group an executed confidentiality agreement containing terms 

and restrictions at least as restrictive as the terms contained in the Confidentiality Agreement 

(other than de minimis differences but including a customary “standstill” agreement by such 

Person or Group, which standstill shall not prohibit such Person or Group from making an 

Alternative Parent Transaction Proposal privately to the Parent Board or the Parent Special 

Committee) and that does not contain any provision requiring Parent or its Subsidiaries to pay or 

reimburse the counterparty’s fees, costs or expenses of any nature; provided, further, that Parent 

shall not furnish to any such Person or Group any information furnished by or on behalf of the 

Company or its Representatives to Parent or its Representatives in accordance with the 

provisions of the Confidentiality Agreement or otherwise on a confidential basis; and 

(ii) Following the execution of the confidentiality agreement referenced in the 

foregoing clause (i), engage in discussions or negotiations with such Person or Group (and their 

Representatives) with respect to such Alternative Parent Transaction Proposal. 

(c) In addition to the obligations of Parent set forth in Sections 5.5(a), 5.5(b) and 5.6 

as promptly as practicable (and in any event within twenty-four (24) hours) after receipt of any 

Alternative Parent Transaction Proposal or any request for information from, or for the initiation 

of negotiations with, Parent or its Representatives concerning an Alternative Parent Transaction 

Proposal, Parent shall provide the Company Special Committee with an initial written notice of 

such Alternative Parent Transaction Proposal or request.  Such notice shall include a written 

summary of the material terms and conditions of such Alternative Parent Transaction Proposal or 

request (including unredacted copies of any such written Alternative Parent Transaction Proposal 

or request), and the identity of the Person or Group making such Alternative Parent Transaction 

Proposal or request.  In addition, Parent shall (i) keep the Company Special Committee 

reasonably currently informed of the status of, and negotiations (if any) regarding, and any 

material developments affecting the terms and conditions of, such Alternative Parent Transaction 

Proposal or request and (ii) provide the Company Special Committee promptly (and in any event 

within forty-eight (48) hours) with all non-public information concerning Parent or any of its 

Subsidiaries that is made available to the Person or Group of Persons making such Alternative 

Parent Transaction Proposal or request (or any of their Representatives), which was not 

previously made available to the Company Special Committee or its Representatives.  Without 

limiting the foregoing, Parent shall promptly (and in any event within twenty-four (24) hours 

after any determination) advise the Company Special Committee in writing if the Parent Special 

Committee or the Parent Board (acting at the recommendation of the Parent Special Committee) 

determines to begin providing information or engaging in discussions concerning an Alternative 

Parent Transaction Proposal pursuant to Section 5.5(b). 
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(d) Parent shall not, and shall not permit any of its Subsidiaries, or any of its or their 

Representatives on Parent’s or its Subsidiaries’ behalf, to, enter into any confidentiality 

agreement that prohibits Parent or any of its Subsidiaries from complying with its obligations to 

the Company under this Agreement. 

Section 5.6 Parent Change of Recommendation. 

(a) Except as expressly permitted by this Section 5.6, the Parent Board shall not, nor 

shall any committee thereof, including the Parent Special Committee, directly or indirectly, (i) 

make a Parent Adverse Recommendation Change or (ii) approve or recommend, or publicly 

propose to approve or recommend, or allow Parent or any of its Subsidiaries to execute or enter 

into, any letter of intent, memorandum of understanding, agreement in principle, merger 

agreement, acquisition agreement, option agreement, joint venture agreement, partnership 

agreement or other similar agreement, arrangement or understanding (A) constituting, or 

providing for, any Alternative Parent Transaction Proposal (other than a confidentiality 

agreement as contemplated by Section 5.5(b)(i)) or (B) requiring it (or that would require it) to 

abandon, terminate or fail to consummate the Merger.  Notwithstanding anything to the contrary 

set forth in this Agreement, at any time prior to obtaining the Parent Requisite Approvals, the 

Parent Special Committee or Parent Board (acting at the recommendation of the Parent Special 

Committee) may, subject to compliance with Section 5.6(b), solely in response to (1) a Parent 

Intervening Event, make a Parent Adverse Recommendation Change under clause (a) of the 

definition thereof or (2) a Superior Parent Proposal that did not result from a breach of Section 

5.5, make a Parent Adverse Recommendation Change, if, in either case, the Parent Special 

Committee or the Parent Board (acting at the recommendation of the Parent Special Committee) 

determines in good faith, after consultation with its outside legal counsel and outside financial 

advisor, that the failure to take such action would be inconsistent with its fiduciary duties under 

applicable Law. 

(b) Parent shall not make a Parent Adverse Recommendation Change in response to a 

Parent Intervening Event or a Superior Parent Proposal unless: 

(i) in the case of a Superior Parent Proposal, such Superior Parent Proposal 

has been made and has not been withdrawn and continues to be a Superior Parent Proposal; and 

(ii) Parent shall have first (A) provided to the Company and the Company 

Special Committee five (5) Business Days’ prior written notice (the “Parent Notice Period”), 

which notice shall state expressly (1) that a Parent Intervening Event has occurred or that Parent 

has received a Superior Parent Proposal, as applicable, (2) (x) in the case of a Parent Intervening 

Event, the material facts underlying such Parent Intervening Event, in reasonable detail, or (y) in 

the case of a Superior Parent Proposal, the material terms and conditions of the Superior Parent 

Proposal (including the form and per share value of the consideration offered therein and the 

identity of the Person or Group making the Superior Parent Proposal), and Parent shall provide to 

the Company and the Company Special Committee unredacted copies of the relevant transaction 

agreements with the Person or Group making such Superior Parent Proposal and other material 

documents related thereto (it being understood and agreed that any amendment (or subsequent 

amendment) to the financial terms, including to the proposed purchase price, or to any other 

material term of such Superior Parent Proposal or any material change to the relevant facts and 
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circumstances underlying the Parent Intervening Event shall each require Parent to provide a 

new notice to the Company and the Company Special Committee in accordance with this Section 

5.6(b), provided, that the Parent Notice Period in connection with any such new notice shall be 

four (4) Business Days (the “Amended Parent Notice Period”), but no such Amended Parent 

Notice Period shall shorten the Parent Notice Period) and (3) that in response to such Parent 

Intervening Event or Superior Parent Proposal, Parent intends to make a Parent Adverse 

Recommendation Change, and (B) prior to making a Parent Adverse Recommendation Change, 

during the Parent Notice Period or the Amended Parent Notice Period, as applicable, to the 

extent requested by the Company Special Committee, engaged, and directed its Representatives 

to engage (under the direction of the Parent Special Committee), in good faith negotiations with 

the Company Special Committee and its Representatives during such Parent Notice Period or 

Amended Parent Notice Period, as applicable, to amend this Agreement to permit the Parent 

Special Committee or the Parent Board (acting at the recommendation of the Parent Special 

Committee) not to make such Parent Adverse Recommendation Change, and considered in good 

faith any bona fide offer (a “Company Offer”) by the Company to Parent, and, after such 

negotiations and good faith consideration of such Company Offer, if any, the Parent Special 

Committee or the Parent Board (acting at the recommendation of the Parent Special Committee) 

again makes the determination described in the last sentence of Section 5.6(a) (it being 

understood that the delivery of the notification contemplated by this Section 5.6(b) shall not, in 

and of itself, constitute a Parent Adverse Recommendation Change). 

(c) Notwithstanding any Parent Adverse Recommendation Change, this Agreement 

shall be submitted to the Parent Stockholders at the Parent Stockholders Meeting for the purpose 

of obtaining the Parent Requisite Approvals, and nothing contained herein (unless this 

Agreement is otherwise terminated in accordance with its terms) shall relieve Parent of such 

obligation. 

(d) Except as expressly prohibited by this Section 5.6, nothing contained in this 

Agreement shall prohibit Parent or the Parent Board from (i) taking and disclosing to the Parent 

Stockholders a position contemplated by Rules 14d-9 and 14e-2(a) promulgated under the 

Exchange Act (or any similar communication to Company Stockholders in connection with the 

making or amendment of a tender offer or exchange offer) or (ii) making any “stop-look-and-

listen” or similar communication to the Parent Stockholders of the nature contemplated by Rule 

14d-9 under the Exchange Act; provided, that (A) in no event shall this Section 5.6(d) affect the 

obligations specified in this Section 5.6 (or the consequences thereof in accordance with this 

Agreement) or the definition of Parent Adverse Recommendation Change and (B) any such 

disclosure (other than the issuance by Parent of a “stop-look-and-listen” or similar 

communication of the type contemplated by Rule 14d-9(f) under the Exchange Act) that is 

otherwise within the definition of “Parent Adverse Recommendation Change” shall be deemed a 

Parent Adverse Recommendation Change for all purposes of this Agreement. 

Section 5.7 Registration Statement and Joint Proxy Statement. 

(a) As promptly as practicable following the date of this Agreement, Parent and the 

Company shall prepare, and (assuming Parent has received all required information from the 

Company) Parent shall file with the SEC a Registration Statement on Form S-4 (together with 

any amendments thereof or supplements thereto, the “Registration Statement”), in which the 
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joint proxy statement (together with any amendments thereof or supplements thereto, the “Joint 

Proxy Statement”) furnished to (i) Company Stockholders in connection with the meeting of the 

Company Stockholders for the purpose of considering and voting upon the matters contemplated 

by this Agreement (the “Company Stockholders Meeting”) and (ii) Parent Stockholders in 

connection with the meeting of the Parent Stockholders for the purpose of considering and voting 

upon the matters contemplated by this Agreement (the “Parent Stockholders Meeting”), will be 

included.  Each of Parent and the Company shall use its reasonable best efforts to cause the 

Registration Statement and the Joint Proxy Statement and any other filings required to be made 

with the SEC in connection with the transactions contemplated by the Transaction Documents 

and the Ancillary Agreements to comply with the rules and regulations promulgated by the SEC, 

to have the Registration Statement declared effective under the Securities Act as promptly as 

practicable after such filing and to keep the Registration Statement effective as long as is 

necessary to consummate the transactions contemplated hereby.  Each of Parent and the 

Company shall furnish all information concerning it and its respective Subsidiaries and Affiliates 

as may reasonably be requested by the other Party in connection with such actions and the 

preparation of the Joint Proxy Statement and the Registration Statement and any other filings 

required to be made with the SEC in connection with the transactions contemplated by the 

Transaction Documents and the Ancillary Agreements.  The Company will cause the Joint Proxy 

Statement to be mailed to Company Stockholders and Parent will cause the Joint Proxy 

Statement to be mailed to Parent Stockholders, in each case as promptly as practicable after the 

Registration Statement is declared effective under the Securities Act. 

(b) All filings by the Company or Parent with the SEC in connection with the 

transactions contemplated by the Transaction Documents and the Ancillary Agreements and all 

mailings by the Company or Parent to the Company Stockholders or Parent Stockholders, as 

applicable, in connection with the Merger and the other transactions contemplated by the 

Transaction Documents and the Ancillary Agreements shall be subject to the prior review and 

reasonable comment by the other Party and its Representatives, including the Parent Special 

Committee or the Company Special Committee, as applicable, and their respective advisors. 

(c) Each of Parent and the Company shall (i) as promptly as practicable notify the 

other of (A) the receipt of any comments from the SEC and all other written correspondence and 

oral communications with the SEC relating to the Joint Proxy Statement or the Registration 

Statement or any other filings required to be made with the SEC in connection with the 

transactions contemplated by the Transaction Documents and the Ancillary Agreements 

(including the time when the Registration Statement becomes effective and the issuance of any 

stop order or suspension of qualifications of the Parent Series C Common Stock, Parent Series B 

Common Stock or the Parent Preferred Stock issuable in connection with the Merger for offering 

or sale in any jurisdiction) and (B) any request by the SEC for any amendment or supplements to 

the Joint Proxy Statement or the Registration Statement or any other filings required to be made 

with the SEC in connection with the transactions contemplated by the Transaction Documents 

and the Ancillary Agreements, or for additional information with respect thereto and (ii) supply 

each other with copies of (A) all correspondence between it or any of its Representatives, on the 

one hand, and the SEC, on the other hand, with respect to (x) the Joint Proxy Statement, (y) the 

Registration Statement or (z) any other filings required to be made with the SEC in connection 

with the transactions contemplated by the Transaction Documents and the Ancillary Agreements 

and (B) all Orders of the SEC relating to the Registration Statement. 
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(d) If at any time prior to the Effective Time, any information relating to the 

Company, Parent, Merger Sub, Merger LLC or any of their respective Affiliates and 

Subsidiaries, directors or officers, is discovered by the Company, Parent, Merger Sub or Merger 

LLC, which is required to be set forth in an amendment or supplement to the Joint Proxy 

Statement or the Registration Statement or any other filing required to be made with the SEC and 

disseminated to the Company Stockholders or the Parent Stockholders, so that none of such 

documents would include any misstatement of a material fact or omit to state any material fact 

necessary to make the statements therein, in light of the circumstances under which they were 

made, not misleading, the Party which discovers such information shall promptly notify the other 

Parties and an appropriate amendment or supplement describing such information shall be 

promptly filed with the SEC and, to the extent required by Law, disseminated to the Company 

Stockholders or the Parent Stockholders. 

(e) Unless this Agreement has been terminated pursuant to Section 7.1, the Company 

shall duly give notice of, convene and hold the Company Stockholders Meeting (in compliance 

with applicable Law and the Governance Instruments) as promptly as practicable following the 

date the Registration Statement is declared effective under the Securities Act and the Staff of the 

SEC advises that it has no further comments on the Joint Proxy Statement or that the Company 

may commence mailing the Joint Proxy Statement and use good faith efforts to schedule the 

Company Stockholders Meeting on the same day or as close in time as reasonably practicable to 

the Parent Stockholders Meeting, for the purpose of seeking the Company Requisite Approvals 

and, subject to Section 5.4, the Company shall use its reasonable best efforts to solicit such 

adoption and obtain the Company Requisite Approvals.  The Company (in consultation with 

Parent) shall set a single record date for persons entitled to notice of, and to vote at, the Company 

Stockholders Meeting and shall not change such record date (whether in connection with the 

Company Stockholders Meeting or any adjournment or postponement thereof) without the prior 

written consent of Parent (not to be unreasonably withheld, conditioned or delayed).  

Notwithstanding the foregoing, the Company shall not adjourn or postpone the Company 

Stockholders Meeting without Parent’s prior written consent (acting through the Parent Special 

Committee) other than (A) to the extent necessary to ensure that any supplement or amendment 

to the Joint Proxy Statement that the Company Special Committee or the Company Board (acting 

at the direction of the Company Special Committee) has determined in good faith after 

consultation with outside legal counsel is necessary under Law is provided to the Company 

Stockholders in advance of a vote to obtain the Company Requisite Approvals, (B) if, as of the 

time for which the Company Stockholders Meeting is originally scheduled, there are insufficient 

shares of Company Capital Stock represented (either in person or by proxy) to constitute a 

quorum necessary to conduct the business of such meeting, (C) if additional time is reasonably 

required to solicit proxies in favor of the adoption of this Agreement, or (D) otherwise to comply 

with applicable Law; provided, that in the case of either clauses (A), (B), (C), or (D), the 

Company Stockholders Meeting shall only be adjourned or postponed for a minimum time that 

the Company (acting at the direction of the Company Special Committee) determines in good 

faith to be reasonable under the circumstances (it being understood that any such adjournment or 

postponement shall not affect the Company’s obligation to hold the Company Stockholders 

Meeting as aforesaid).  The Company shall ensure that all proxies solicited in connection with 

the Company Stockholders Meeting are solicited in compliance with applicable Law and the 

Governance Instruments.  Without limiting the generality of the foregoing, the Company’s 

obligations pursuant to this Section 5.7(e) (including its obligation to hold the Company 



 

91 

 
 

Stockholders Meeting at which this Agreement shall be submitted to the Company Stockholders 

to obtain the Company Requisite Approvals as aforesaid) shall not be affected by the 

commencement, public proposal, public disclosure or communication to the Company of any 

Alternative Company Transaction Proposal or by a Company Adverse Recommendation Change.  

Prior to the date of the Company Stockholders Meeting, the Company shall, upon the reasonable 

request of Parent, direct the proxy solicitor or other agent of the Company to advise Parent as to 

the aggregate tally of proxies received by the Company with respect to the Company Requisite 

Approvals at the same frequency as such information is provided to the Company.  Without the 

prior written consent of Parent, the Company Requisite Approvals shall be the only matters 

(other than matters of procedure and matters required by applicable Law to be voted on by the 

Company Stockholders in connection therewith) that the Company shall propose to be voted on 

by Company Stockholders at the Company Stockholders Meeting. The Company Board shall not 

take any action that would cause any approval by the Company Stockholders other than the 

Company Requisite Approvals to be necessary to adopt the Transaction Documents and to 

consummate the transactions contemplated hereby and thereby. Except to the extent expressly 

permitted by Section 5.4, (i) the Company Board shall recommend that the Company 

Stockholders vote in favor of the adoption of this Agreement at the Company Stockholders 

Meeting and (ii) the Joint Proxy Statement shall include a statement to the effect that the 

Company Board recommends that the Company Stockholders vote in favor of adoption of this 

Agreement at the Company Stockholders Meeting. 

(f) Unless this Agreement has been terminated pursuant to Section 7.1, Parent shall 

duly give notice of, convene and hold the Parent Stockholders Meeting (in compliance with 

applicable Law and the Parent Governance Instruments) as promptly as practicable following the 

date the Registration Statement is declared effective under the Securities Act and the Staff of the 

SEC advises that it has no further comments on the Joint Proxy Statement or that Parent may 

commence mailing the Joint Proxy Statement and use good faith efforts to schedule the Parent 

Stockholders Meeting on the same day or as close in time as reasonably practicable to the 

Company Stockholders Meeting, for the purpose of seeking the Parent Requisite Approvals and, 

subject to Section 5.6, Parent shall use its reasonable best efforts to solicit such adoption and 

obtain the Parent Requisite Approvals.  Parent (in consultation with the Company) shall set a 

single record date for persons entitled to notice of, and to vote at, the Parent Stockholders 

Meeting and shall not change such record date (whether in connection with the Parent 

Stockholders Meeting or any adjournment or postponement thereof) without the prior written 

consent of the Company (not to be unreasonably withheld, conditioned or delayed).  

Notwithstanding the foregoing, Parent shall not adjourn or postpone the Parent Stockholders 

Meeting without the Company’s prior written consent (acting through the Company Special 

Committee) other than (A) to the extent necessary to ensure that any supplement or amendment 

to the Joint Proxy Statement that the Parent Special Committee or the Parent Board (acting at the 

direction of the Parent Special Committee) has determined in good faith after consultation with 

outside legal counsel is necessary under Law is provided to the Parent Stockholders in advance 

of a vote to obtain the Parent Requisite Approvals, (B) if, as of the time for which the Parent 

Stockholders Meeting is originally scheduled, there are insufficient shares of Parent Common 

Stock represented (either in person or by proxy) to constitute a quorum necessary to conduct the 

business of such meeting, (C) if additional time is reasonably required to solicit proxies in favor 

of the adoption of this Agreement or approval of the Stock Issuance or (D) otherwise to comply 

with applicable Law; provided, that in the case of either clauses (A), (B), (C), or (D), the Parent 
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Stockholders Meeting shall only be adjourned or postponed for a minimum time that Parent 

(acting at the direction of the Parent Special Committee) determines in good faith to be 

reasonable under the circumstances (it being understood that any such adjournment or 

postponement shall not affect Parent’s obligation to hold the Parent Stockholders Meeting to 

obtain the Parent Requisite Approvals as aforesaid).  Parent shall ensure that all proxies solicited 

in connection with the Parent Stockholders Meeting are solicited in compliance with applicable 

Law and the Parent Governance Instruments.  Without limiting the generality of the foregoing, 

Parent’s obligations pursuant to this Section 5.7(f) (including its obligation to hold the Parent 

Stockholders Meeting at which this Agreement shall be submitted to the Parent Stockholders to 

obtain the Parent Requisite Approvals as aforesaid) shall not be affected by the commencement, 

public proposal, public disclosure or communication to Parent of any Alternative Parent 

Transaction Proposal or by a Parent Adverse Recommendation Change.  Prior to the date of the 

Parent Stockholders Meeting, Parent shall, upon the reasonable request of the Company, direct 

the proxy solicitor or other agent of Parent to advise the Company as to the aggregate tally of 

proxies received by Parent with respect to the Parent Requisite Approvals at the same frequency 

as such information is provided to Parent.  Without the prior written consent of the Company, the 

Parent Requisite Approvals shall be the only matters (other than matters of procedure and 

matters required by applicable Law to be voted on by the Parent Stockholders in connection 

therewith) that Parent shall propose to be voted on by Parent Stockholders at the Parent 

Stockholders Meeting. The Parent Board shall not take any action that would cause any approval 

by the Parent Stockholders other than the Parent Requisite Approvals to be necessary to adopt 

the Transaction Documents and to consummate the transactions contemplated hereby and 

thereby. Except to the extent expressly permitted by Section 5.6, (i) the Parent Board shall 

recommend that the Parent Stockholders vote in favor of the adoption of this Agreement and 

approve the Stock Issuance at the Parent Stockholders Meeting and (ii) the Joint Proxy Statement 

shall include a statement to the effect that the Parent Board recommends that the Parent 

Stockholders vote in favor of adoption of this Agreement and approval of the Stock Issuance at 

the Parent Stockholders Meeting. 

Section 5.8 Information and Access. 

(a) From the date of this Agreement until the Effective Time, upon reasonable notice 

and subject to applicable Law, the Company will, and will cause its Subsidiaries, and its and 

their officers, directors, employees, contractors, Representatives and Affiliates to, afford to the 

officers, employees, counsel, bankers, accountants and other authorized Representatives of 

Parent and the Parent Special Committee reasonable access during normal business hours and 

upon reasonable prior notice to all its properties, personnel, books and records for purposes of 

satisfying Parent’s rights and obligations under this Agreement and furnish promptly to such 

Persons such information concerning its business, properties, personnel and affairs as such 

Persons will from time to time reasonably request for purposes of satisfying Parent’s rights and 

obligations under this Agreement. 

(b) From the date of this Agreement until the Effective Time, upon reasonable notice 

and subject to applicable Law, Parent will, and will cause its Subsidiaries, and its and their 

officers, directors, employees, contractors, Representatives and Affiliates to, afford to the 

officers, employees, counsel, bankers, accountants and other authorized Representatives of the 

Company and the Company Special Committee reasonable access during normal business hours 
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and upon reasonable prior notice to all its properties, personnel, books and records for purposes 

of satisfying the Company’s rights and obligations under this Agreement and furnish promptly to 

such Persons such information concerning its business, properties, personnel and affairs as such 

Persons will from time to time reasonably request for purposes of satisfying the Company’s 

rights and obligations under this Agreement. 

(c) No investigation or information provided pursuant to this Section 5.8 shall affect 

or otherwise obviate or diminish any representations or warranties of any Party or conditions to 

the obligations of any Party. 

(d) Each of the Company and Parent will hold all information furnished by or behalf 

of the other Party or its Representatives pursuant to this Section 5.8 in confidence in accordance 

with the provisions of that certain Mutual Non-Disclosure Agreement, dated as of May 18, 2020 

(the “Confidentiality Agreement”), by and between the Company and Parent. 

(e) Nothing in this Section 5.8 or in any other part of this Agreement shall require the 

Company or Parent, as applicable, to permit any inspection of, or to disclose: 

(i) any information concerning Alternative Company Transaction Proposals 

or Alternative Parent Transaction Proposals, which shall be governed by Section 5.3 and Section 

5.4 (in the case of Alternative Company Transaction Proposals) and Section 5.5 and Section 5.6 

(in the case of Alternative Parent Transaction Proposals); 

(ii) any information regarding the deliberations of the Company Board, 

Company Special Committee, Parent Board or Parent Special Committee, as applicable, with 

respect to the transactions contemplated hereby or any similar transaction or transactions with 

any other Person, the entry into this Agreement, or any materials provided to the Company 

Board, Company Special Committee, Parent Board, or Parent Special Committee, as applicable, 

in connection therewith;  

(iii) materials prepared by the Company Special Committee’s or Parent Special 

Committee’s, as applicable, financial or legal advisors; or 

(iv) materials the disclosure of which (A) would jeopardize any attorney-client 

or other privilege or (B) would contravene any applicable Law, fiduciary duty or confidentiality 

obligation, provided that Parent and the Company shall use commercially reasonable efforts to 

take such actions as may be reasonably required to allow such disclosure to be provided to the 

other Party or its Representatives without waiving privilege or causing a violation of applicable 

Law, fiduciary duty or confidentiality obligation. 

Section 5.9 Reasonable Best Efforts. 

(a) Subject to the terms and conditions herein provided and Section 5.9 of the 

Company Disclosure Letter and the Parent Disclosure Letter, (i) each of Parent, Merger Sub, 

Merger LLC and the Company shall use their reasonable best efforts to take, or cause to be 

taken, all actions and to do, or cause to be done, all things reasonably necessary, proper or 

advisable under applicable Laws to consummate and make effective as promptly as reasonably 

practicable the transactions contemplated by or related to the Transaction Documents to which 
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such Party is a party (including the satisfaction, but not waiver, of the closing conditions set forth 

in Article VI) and (ii) each of Parent, Merger Sub and Merger LLC shall use their reasonable 

best efforts to take, or cause to be taken, all actions and to do, or cause to be done, all things 

reasonably necessary, proper or advisable under applicable Laws to cooperate with the Company 

so that the Company may consummate and make effective as promptly as reasonably practicable 

any transaction(s) permitted by Part I of Section 5.1 of the Company Disclosure Letter in which 

the Company has elected to engage, including, but not limited to, cooperating in all respects with 

the Company in connection with any filing or submission with a Governmental Authority in 

connection with such transaction(s).
 

(b) In furtherance and not in limitation of the foregoing, each of Parent, Merger Sub, 

Merger LLC and the Company shall use their reasonable best efforts to obtain consents of all 

Governmental Authorities and Third Parties necessary to consummate the transactions 

contemplated by or related to the Transaction Documents.  Each Party hereto shall make 

appropriate filings, if necessary, pursuant to the HSR Act (or any other Competition Law) with 

respect to the transactions contemplated by or related to the Transaction Documents as promptly 

as practicable after the date of this Agreement, and shall supply as promptly as practicable to the 

appropriate Governmental Authorities any additional information and documentary material that 

may be requested pursuant to the HSR Act (or any other Competition Law).  Each Party hereto 

shall make appropriate filings, if necessary, pursuant to the requirements of the FCC, RCA or 

any other State Commission, and any other Governmental Authority with respect to the 

transactions contemplated by or related to the Transaction Documents as promptly as practicable 

after the date of this Agreement, and shall supply as promptly as practicable to the appropriate 

Governmental Authorities any additional information and documentary material that may be 

requested by the Governmental Authorities as it relates to the transactions contemplated by the 

Transaction Documents. 

(c) Each of the Parties hereto shall use its reasonable best efforts to (i) cooperate in 

all respects with each other in connection with any filing or submission with a Governmental 

Authority in connection with the transactions contemplated by the Transaction Documents and in 

connection with any investigation or other inquiry by or before a Governmental Authority 

relating to such transactions, including any proceeding initiated by a private party, and 

(ii) promptly notify the other Party of any written communication to that party from the Federal 

Trade Commission, the Antitrust Division of the Department of Justice, any State Attorney 

General, the FCC, the RCA or any other State Commission or any other Governmental Authority 

and permit the other Party to review in advance any proposed communication relating to the 

transactions contemplated by the Transaction Documents to any of the foregoing, (iii) consult 

with the other Party prior to participating in any substantive meeting, telephone call or discussion 

with any Governmental Authority in respect of any filings, investigation or inquiry concerning 

the Transaction Documents and provide the other Party the opportunity to attend and participate 

in any such meeting, telephone call or discussion, and (iv) furnish the other party with copies of 

all correspondence, filings, and written communications (or a reasonably detailed summary of 

any oral communications) between them and their respective Representatives on the one hand, 

and any Governmental Authority or members of their respective staffs on the other hand, with 

respect to Transaction Documents. 
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(d) In furtherance and not in limitation of the covenants of the parties contained in 

this Section 5.9, each of the parties hereto shall use its reasonable best efforts to resolve 

objections, if any, as may be asserted by a Governmental Authority or other Person with respect 

to the Combination.  Without limiting any other provision of this Agreement, Parent and the 

Company shall each use their reasonable best efforts to (i) avoid the entry of, or to have vacated 

or terminated, any decree, order or judgment that would restrain, prevent or delay the 

consummation of the transactions contemplated by the Transaction Documents, the Voting 

Agreements and the Exchange Agreement, on or before the Drop Dead Date, and (ii) avoid or 

eliminate each and every impediment under any Law that may be asserted by any Governmental 

Authority with respect to the transactions contemplated by the Transaction Documents so as to 

enable the consummation of such transactions to occur as soon as reasonably possible (and in 

any event no later than the Drop Dead Date), in each case, as may be required in order to obtain 

any approvals from any Governmental Authority necessary to consummate the transactions 

contemplated by the Transaction Documents or to avoid the entry of, or to effect the dissolution 

of, any injunction, temporary restraining order, or other order in any suit or proceeding, which 

would otherwise have the effect of preventing or materially delaying the consummation of such 

transactions; provided, however, that, notwithstanding anything to the contrary in the 

Transaction Documents, (I) in no event shall the Company, Parent or any of their Subsidiaries or 

Affiliates be obligated to propose or agree to accept any undertaking or condition, to enter into 

any consent decree, to make any divestiture or accept or take any operational restriction, 

requirement or action, that is not conditional on the consummation of the Merger, and (II) in no 

event shall Parent or any of its Subsidiaries or Affiliates be obligated to, and in no event may the 

Company or any of its Subsidiaries without the consent of Parent, proffer to, or agree or consent 

to, an Adverse Regulatory Condition. 

Section 5.10 Section 16 Matters.  Prior to the Effective Time, each of Parent and the 

Company shall take all such steps as may be required (to the extent permitted under applicable 

Law) to cause any acquisitions from or dispositions to Parent or the Company of shares of Parent 

Capital Stock or Company Capital Stock, as applicable, resulting from the transactions 

contemplated by the Transaction Documents and the Ancillary Agreements (including securities 

deliverable upon exercise, vesting or settlement of any Company Equity Awards or Parent 

Equity Awards or other derivative securities) by each Person who is subject to the reporting 

requirements of Section 16(a) of the Exchange Act with respect to Parent or the Company, 

respectively, to be exempt under Rule 16b-3 promulgated under the Exchange Act. 

Section 5.11 Tax Matters. 

(a) Parent, the Company, Merger LLC and Merger Sub intend that, for U.S. federal 

income tax purposes, the Combination shall be treated as a single integrated transaction and shall 

qualify as a “reorganization” within the meaning of Section 368(a) of the Code.  Subject to 

Section 5.11 of the Company Disclosure Letter and the Parent Disclosure Letter, each of Parent, 

the Company, Merger LLC and Merger Sub (i) shall, and shall cause its respective Subsidiaries 

to, use its reasonable best efforts to cause the Combination to so qualify, (ii) shall file all Tax 

Returns in a manner consistent with, and take no position inconsistent with (whether in audits, 

Tax Returns or otherwise) such treatment, (iii) shall use its reasonable best efforts to take or 

cause to be taken any action within its control reasonably necessary to ensure the receipt of the 

Tax Opinions and (iv) will cooperate with the tax counsel that are to render the Tax Opinions by 
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providing appropriate representations as to factual matters on the Closing Date and the date of 

any Reorganization Tax Opinion delivered in connection with the Registration Statement, as 

applicable, including in the case of the Company, the Company Tax Opinion Representations, 

and in the case of Parent, the Parent Tax Opinion Representations. 

(b) Parent, the Company, Merger LLC and Merger Sub hereby adopt this Agreement 

as well as any other agreements entered into pursuant to this Agreement as a “plan of 

reorganization” within the meaning of Sections 1.368-2(g) and 1.368-3(a) of the Treasury 

Regulations. 

(c) Subject to Section 5.11 of the Company Disclosure Letter and the Parent 

Disclosure Letter, none of Parent, the Company, Merger LLC or Merger Sub shall, nor shall it 

permit its Affiliates to, take any action, and each of Parent, the Company, Merger LLC and 

Merger Sub shall not, and shall ensure that its Affiliates do not, fail to take any action (provided 

that such action is otherwise permitted to be taken under this Agreement and the Transaction 

Documents and the Ancillary Agreements to which such Party is a party), which action or failure 

to act would prevent, preclude or impede the Combination from qualifying (or reasonably would 

be expected to cause the Combination to fail to qualify) as a “reorganization” within the meaning 

of Section 368(a) of the Code. 

(d) None of Parent, the Company, Merger LLC or Merger Sub shall, nor shall it 

permit its Affiliates to, take any action, and each of Parent, the Company, Merger LLC and 

Merger Sub shall not, and shall ensure that its Affiliates do not, fail to take any action (provided 

that such action is otherwise permitted to be taken under this Agreement and the Transaction 

Documents and the Ancillary Agreements to which such Party is a party), which action or failure 

to act would cause (or reasonably would be expected to cause) (i) the Split-Off to fail to qualify 

in whole to Qurate, the Company (and the Company Predecessor), their respective Subsidiaries 

and the former holders of Liberty Ventures Common Stock for non-recognition of income, gain 

and loss under Sections 355 and 361 of the Code or (ii) the Company or any of its Subsidiaries to 

have an indemnification obligation in respect of any Transaction Taxes or Transaction Tax-

Related Losses under the Tax Sharing Agreement (it being agreed and understood that the entry 

into any Transaction Document and the consummation of the Combination and the transactions 

contemplated by the Transaction Documents and the Ancillary Agreements shall not constitute 

actions that violate this Section 5.11(d)). 

(e) Immediately prior to the Closing, the Company shall execute and deliver (i) the 

Company Closing Split-Off Tax Opinion Representation Letter to Split-Off Tax Counsel and (ii) 

subject to Section 5.11 of the Company Disclosure Letter, the Company Reorganization Tax 

Opinion Representation Letter to Parent Tax Counsel and Company Reorganization Tax 

Counsel.  Immediately prior to the Closing, the Company shall provide Parent with a true copy 

of the Split-Off Closing Tax Opinion and each of the Closing Split-Off Tax Opinion 

Representation Letters (other than the Parent Closing Split-Off Tax Opinion Representation 

Letter). 

(f) Immediately prior to the Closing, Parent shall execute and deliver (i) the Parent 

Closing Split-Off Tax Opinion Representation Letter to Split-Off Tax Counsel and (ii) subject to 
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Section 5.11 of the Parent Disclosure Letter, the Parent Reorganization Tax Opinion 

Representation Letter to Parent Tax Counsel and Company Reorganization Tax Counsel. 

Section 5.12 Public Announcements.  The Company and Parent shall consult with each 

other before issuing, and will provide each other the opportunity to review and reasonably 

comment upon, and use reasonable best efforts to agree on, any press release or other public 

statements with respect to the Transaction Documents and the Ancillary Agreements and the 

transactions contemplated hereby and thereby, and shall not issue any such press release or make 

any such public statement without the prior written consent of the other Party (which shall not be 

unreasonably withheld, delayed or conditioned), except as either Party, after consultation with 

outside counsel, may determine is required by applicable Law, court process or by obligations 

pursuant to any listing agreement with any national securities exchange or stock market if it has 

used reasonable best efforts to consult with the other Party prior thereto regarding the timing, 

scope and content of any such press release or public statement; provided, however, that no such 

consultation shall be required to make any disclosure or otherwise take any action expressly 

permitted by Section 5.3, Section 5.4, Section 5.5 or Section 5.6 (or for the other Party to 

respond to any such disclosure or action).  In addition, except (i) to the extent disclosed in or 

consistent with the Registration Statement or Joint Proxy Statement in accordance with the 

provisions of Section 5.7, (ii) to the extent necessary to comply with such Party’s periodic 

reporting obligations under the Exchange Act, (iii) for any consent given in accordance with this 

Section 5.12 or (iv) as expressly permitted by Section 5.3, Section 5.4, Section 5.5 or Section 5.6 

(or for the other Party to respond to any such disclosure or action), neither Party shall issue any 

press release or otherwise make any public statement or disclosure concerning the other Party or 

the other Party’s business, financial condition or results of operations without the consent of such 

other Party, which consent shall not be unreasonably withheld, delayed or conditioned.  The 

parties agree that the initial press release to be issued with respect to the transactions 

contemplated hereby shall be in the form agreed to by the parties.  Notwithstanding the 

foregoing, after the issuance of any press release or the making of any public statement with 

respect to which the consultation procedures set forth in this Section 5.12 have been followed, 

either Party may issue such additional publications or press releases and make such other 

customary announcements without consulting with any other Party hereto so long as such 

additional publications, press releases and announcements do not disclose any non-public 

information regarding the transactions contemplated by the Transaction Documents and the 

Ancillary Agreements beyond the scope of, and are reasonably consistent in tone and tenor with, 

the disclosure included in the press release or public statement with respect to which the other 

Party had been consulted. 

Section 5.13 Expenses.  Whether or not the Combination is consummated, all costs and 

expenses incurred or to be incurred in connection with this Agreement and the transactions 

contemplated hereby will be paid by the Party (or, in the case of Merger Sub and Merger LLC, 

by Parent) incurring such cost or expense. 

Section 5.14 Indemnification and Insurance. 

(a) For a period of six (6) years after the Effective Time (and until such later date as 

of which any Action against any Indemnified Party commenced during such six (6)-year period 

shall have been finally disposed of) (such six (6) year anniversary of the Effective Time or, if 
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applicable, such later date, the “Extended Date”), Parent shall, and shall cause the Surviving 

Corporation and its Subsidiaries, and from and after the Upstream Merger, the Surviving 

Company and its Subsidiaries, to honor and fulfill in all respects the obligations (including both 

indemnification and advancement of expenses) of the Company and its Subsidiaries under their 

respective certificates of incorporation or bylaws (or any similar organizational documents) and 

under any indemnification agreements, in each case, in effect on the date of this Agreement, for 

the benefit of (x) any of the Company’s or its Subsidiaries’ current or former directors and 

officers and any Person who becomes a director or officer of the Company or any of its 

Subsidiaries prior to the Effective Time or (y) any person serving or who prior to the Effective 

Time has served on the board of directors of another Person at the request of the Company or its 

Subsidiaries, in the case of each of clauses (x) and (y), in each such individual’s capacity as 

described in such clause (collectively, the “Indemnified Parties”).  In addition, for the period 

following the Effective Time and until the Extended Date, Parent shall cause the certificates of 

incorporation, certificates of formation and bylaws and operating agreements, as applicable (and 

other similar organizational documents) of the Surviving Corporation, the Surviving Company 

and their respective Subsidiaries to contain provisions with respect to indemnification, 

advancement of expenses and exculpation in favor of the Indemnified Parties (in their capacities 

as such) for events and Actions to the extent relating to periods at or prior to the Effective Time 

that are no less advantageous to the Indemnified Parties (in their capacities as such) than the 

corresponding provisions in the certificate of incorporation and bylaws (or other similar 

organizational documents) of the Company or its applicable Subsidiary, as the case may be, each 

as in effect on the date of this Agreement, and during period, such provisions shall not be 

amended, repealed or otherwise modified in any respect, except as required by Law. 

(b) Insurance.  Prior to or at the Effective Time, the Company shall obtain and fully 

pay, or if the Company is unable, Parent shall as of the Effective Time cause to be obtained and 

fully paid, a tail policy (“D&O Tail”) for the directors’ and officers’ liability coverage of the 

Company’s existing directors’ and officers’ insurance policies and the Company’s existing 

fiduciary liability insurance policies (collectively, “D&O Insurance”), which D&O Tail shall 

(i) cover each individual covered by the D&O Insurance immediately prior to the Effective Time 

(in each case in his or her applicable covered capacity), (ii) be for a claims reporting or discovery 

period of at least six (6) years from and after the Effective Time with respect to any acts or 

omissions prior to, or any claim related to any period of time at or prior to, the Effective Time, 

(iii) be from an insurance carrier with the same or better credit rating as the Company’s current 

insurance carrier with respect to D&O Insurance and (iv) have terms, conditions, retentions and 

limits of liability that are no less favorable to the intended beneficiaries than the coverage 

provided under the Company’s existing D&O Insurance, including with respect to any actual or 

alleged error, misstatement, misleading statement, act, omission, neglect, breach of duty or any 

matter claimed against an Indemnified Party by reason of his or her having served in such 

capacity that existed or occurred at or prior to the Effective Time (including in connection with 

this Agreement or the transactions or actions contemplated hereby); provided, that the cost of 

such D&O Tail shall in no event exceed three hundred percent (300%) of the amount of the last 

annual premium paid by the Company for the D&O Insurance; and provided, further, that if the 

aggregate cost of D&O Tail exceeds such amount, the obligation shall be to obtain a D&O Tail 

with the greatest coverage available, from an insurance carrier with the same or better credit 

rating as the Company’s current insurance carrier, with respect to matters occurring prior to the 

Effective Time, for a cost not exceeding such amount. 
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(c) Successors.  If Parent, the Surviving Corporation, the Surviving Company or any 

of their respective successors or assigns shall (i) consolidate with, or merge with or into, any 

other Person and shall not be the continuing or surviving corporation or entity of such 

consolidation or merger or (ii) transfer all or substantially all of its properties or assets to any 

Person (including, for the avoidance of doubt, by cancelling or otherwise eliminating all or 

substantially all of its properties or assets), then, in each case, Parent, the Surviving Corporation, 

the Surviving Company or any of their respective successors or assigns shall take such action as 

may be necessary so that such Person (and its successors and assigns) shall assume all of the 

applicable obligations set forth in this Section 5.14. 

(d) Enforceability.  Each of the covered individuals described in Section 5.14(b)(i) 

and each Indemnified Party (in each case, in his or her capacity as such) is intended, from and 

after the Effective Time, to be a third-party beneficiary of the applicable provisions of this 

Section 5.14 with full rights of enforcement as if a party hereto.  From and after the Effective 

Time, this Section 5.14 will be irrevocable, and no term of this Section 5.14 may be amended, 

waived or modified, without the prior written consent of each affected Indemnified Party.  From 

and after the Effective Time, any amendment, waiver or modification of this Section 5.14 

without such consent shall be null and void.  The rights of the Indemnified Parties (and covered 

individuals described in Section 5.14(b)(i)) (in each case, in his or her capacity as such) under 

this Section 5.14 shall be in addition to, and not in substitution for, any other rights that such 

Persons may have under the certificate or articles of incorporation, bylaws or other equivalent 

organizational documents, any and all indemnification agreements of or entered into by any 

corporation or entity whatsoever, or applicable Law (whether at law or in equity). 

Section 5.15 Notification of Certain Matters.  The Company shall give prompt notice to 

Parent and Parent shall give prompt notice to the Company, as the case may be, of (i) the 

occurrence or non-occurrence of any event of which is likely to cause any representation or 

warranty of the Company or Parent, as the case may be, to be untrue or inaccurate at the Closing 

Date such that the conditions to Closing set forth in Article VI would fail to be satisfied and (ii) 

any failure by the Company or Parent, as the case may be, to materially comply with or 

materially satisfy any covenant or other agreement to be complied with by such Party hereunder 

such that the conditions to Closing set forth in Article VI would fail to be satisfied; provided, 

however, that the delivery of any notice pursuant to this Section 5.15 shall not limit or otherwise 

affect any remedies available to Parent or the Company, as the case may be; provided further, 

that a Party’s good faith failure to comply with this Section 5.15 shall not provide any other 

Party the right not to effect the transactions contemplated by this Agreement, except to the extent 

that any other provision of this Agreement independently provides such right. 

Section 5.16 Defense of Litigation. 

(a) The Company shall promptly (and in any event, within two (2) Business Days) 

advise Parent, and Parent shall promptly (and in any event, within two (2) Business Days) advise 

the Company, of any Action commenced or, to such Party’s Knowledge, threatened to be 

commenced, after the date of this Agreement, against such Party or any of its directors or officers 

by any stockholder relating to this Agreement and the transactions contemplated hereby, and 

shall keep Parent or the Company, as applicable, reasonably informed regarding any such 

litigation. 
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(b) The Company shall give Parent the opportunity to consult with the Company 

regarding, and, if appropriate, subject to a customary joint defense agreement, participate in, the 

defense or settlement of any such Action at Parent’s own expense and shall consider Parent’s 

views with respect to such Action, and shall not settle, compromise or enter into any agreement 

or arrangement, or consent to the entry of, or fail to defend against entry of, any order or 

judgment, with respect to any such Action without the prior written consent of Parent (such 

consent not to be unreasonably withheld, conditioned or delayed); provided, that such prior 

written consent of Parent shall not be required for, and the Company may enter into, any 

settlement, compromise, agreement, arrangement, order or judgment of such Action so long as 

such settlement, compromise, agreement, arrangement, order or judgment does not include an 

admission of liability or wrongdoing on the part of Parent or any of its current or former 

directors or officers (to the extent such individuals are a party to such Action). 

(c) Parent shall give the Company the opportunity to consult with Parent regarding 

and, prior to the Effective Time and, if appropriate, subject to a customary joint defense 

agreement, participate in, the defense or settlement of any such Action at the Company’s own 

expense and shall consider the Company’s views with respect to such Action, and prior to the 

Effective Time, shall not settle, compromise or enter into any agreement or arrangement, or 

consent to the entry of, or fail to defend against entry of, any order or judgment, with respect to 

any such Action without the prior written consent of the Company (such consent not to be 

unreasonably withheld, conditioned or delayed); provided, that such prior written consent of the 

Company shall not be required for, and Parent may enter into, any settlement, compromise, 

agreement, arrangement, order or judgment of such Action so long as such settlement, 

compromise, agreement, arrangement, order or judgment does not include an admission of 

liability or wrongdoing on the part of the Company or any of its current or former directors or 

officers (to the extent such individuals are a party to such Action). 

(d) Each Party shall use its reasonable best efforts to cause its Representatives to 

cooperate with the other Party in the defense against any such Action relating to this Agreement 

and the transactions contemplated hereby. 

Section 5.17 State Takeover Laws.  The Company and Parent shall (a) take all 

reasonable action necessary to ensure that no restriction in any “fair price,” “business 

combination,” “control share acquisition” or other state takeover statute or similar Law is or 

becomes applicable to this Agreement or any of the transactions contemplated by the Transaction 

Documents and (b) if the restrictions of any “fair price,” “business combination,” “control share 

acquisition” or other state takeover statute or similar Law becomes applicable to this Agreement 

or any of the transactions contemplated by the Transaction Documents, take all reasonable action 

necessary to ensure that such transactions may be consummated as promptly as practicable on 

the terms required by, or provided for, in this Agreement or the other Transaction Documents 

and otherwise to minimize the effect of such Law on the transactions contemplated by the 

Transaction Documents.  

Section 5.18 Stock Exchange Delisting.  Prior to the Closing Date, the Company and 

Parent shall cooperate and use their respective reasonable best efforts to take, or cause to be 

taken, all actions, and do or cause to be done all things, reasonably necessary on their part under 

applicable Law and the rules and policies of NASDAQ to enable the delisting of the shares of the 
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Company Series A Common Stock and Company Preferred Stock from NASDAQ, the removal 

of the Company Series B Common Stock from the OTC Markets and the deregistration of the 

shares of Company Capital Stock under the Exchange Act as promptly as practicable after the 

Effective Time. 

Section 5.19 Listing.  Parent shall use reasonable best efforts to cause (i) the shares of 

Parent Series C Common Stock and Parent Preferred Stock issuable under Article II to be 

authorized for listing on NASDAQ, subject to official notice of issuance, prior to the Closing and 

(ii) the shares of Parent Series B Common Stock issuable under Article II to be authorized for 

listing on the OTC Markets prior to the Closing. 

Section 5.20 Reservation of Parent Capital Stock.  At or prior to the Effective Time, 

Parent shall reserve (free from preemptive rights) out of its authorized but unissued shares of 

Parent Capital Stock (i) for the purposes of effecting the conversion of the issued and 

outstanding shares of Company Capital Stock pursuant to Article II, sufficient shares of Parent 

Series C Common Stock, Parent Series B Common Stock and Parent Preferred Stock to provide 

for such conversion and (ii) for the purposes of satisfying the exercise, vesting or settlement of 

any Company Equity Awards as the same may be adjusted pursuant to Section 2.8, sufficient 

Parent Series C Common Stock, Parent Series B Common Stock and Parent Preferred Stock to 

provide for such exercise, vesting or settlement. 

Section 5.21 Obligations of Merger Sub and Merger LLC.  Parent shall take all actions 

necessary to cause Merger Sub and Merger LLC to (i) perform their respective obligations under 

this Agreement and to consummate the Merger on the terms and conditions set forth in this 

Agreement, including the adoption of this Agreement by Merger LLC as the sole stockholder of 

Merger Sub, and (ii) consummate the Upstream Merger in accordance with Section 267 of the 

DGCL and Section 18-209(i) of the DLLCA immediately following the Effective Time.  Merger 

LLC has taken all action as is necessary or advisable to authorize the Upstream Merger in 

accordance with Merger LLC’s governing documents and Section 267 of the DGCL and Section 

18-209(i) of the DLLCA, and such authorization is and shall be the only authorization necessary 

to authorize the Upstream Merger. 

Section 5.22 Financing Matters. 

(a) At the request of Parent, the Company shall (or shall cause its applicable 

Subsidiary to) (i) (A) deliver notices of prepayment (which may be delivered at Parent’s request 

in advance of the Closing Date so long as they are contingent upon the occurrence of the 

Closing) in respect of any Indebtedness of the Company or any of its Subsidiaries specified by 

Parent (including, without limitation, the Company Margin Facility) within the time periods 

reasonably requested by Parent and take such other actions reasonably requested by Parent to 

facilitate the prepayment of amounts outstanding in respect of such Indebtedness on or following 

the Closing Date (it being understood and agreed that any prepayment shall be contingent upon 

the occurrence of the Closing and, notwithstanding anything in this Section 5.22 to the contrary, 

no actions shall be required which would obligate the Company or its Subsidiaries to complete 

such prepayment prior to the occurrence of the Closing) and (B) use commercially reasonable 

efforts to arrange for customary payoff letters, terminations of commitments, lien terminations, 

releases and instruments and acknowledgements of discharge, in each case in respect of such 
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Indebtedness to be delivered to Parent on or prior to the Closing Date (it being understood and 

agreed that commercially reasonable efforts will be used to deliver drafts of such documents to 

Parent no later than five (5) Business Days prior to the Closing Date) and (ii) use commercially 

reasonable efforts to take any reasonable actions as may be required in connection with the 

Combination to facilitate the continuation of amounts outstanding in respect of any such 

Indebtedness specified by Parent following the Closing, including, without limitation, the 

preparation of, and the execution and delivery of, supplemental indentures, officers’ certificates, 

notices and legal opinions. 

(b) The Company shall, and shall cause each of its Subsidiaries to, take the actions on 

Section 5.22(b) of the Company Disclosure Letter.  At the request of the Company, Parent shall, 

and shall cause each of its Subsidiaries to, cooperate with the Company to undertake the actions 

on Section 5.22(b) of the Company Disclosure Letter. 

(c) The Parent shall, and shall cause each of its Subsidiaries to, take the actions on 

Section 5.22(c) of the Parent Disclosure Letter.  At the request of Parent, the Company shall, and 

shall cause each of its Subsidiaries to, cooperate with Parent to undertake the actions on Section 

5.22(c) of the Parent Disclosure Letter. 

Section 5.23 Employee Benefits. 

(a) For the period commencing at the Effective Time and ending on December 31 of 

the year in which the Effective Time occurs, Parent shall provide (or cause to be provided) to 

each Company Employee who is employed immediately prior to the Effective Time (each, a 

“Continuing Employee”) (i) an annual rate of salary or wages that is no less favorable than the 

annual rate of salary or wages provided to such Continuing Employee as of immediately prior to 

the Effective Time, and (ii) incentive compensation opportunities (including commissions) and 

employee benefits that are substantially comparable in the aggregate to the incentive 

compensation opportunities (including commissions) and employee benefits provided to such 

Continuing Employee during applicable periods prior to the Effective Time. 

(b) With respect to any health or welfare plan maintained by Parent or its Affiliates in 

which any Continuing Employee commences to participate at or after the Effective Time, Parent 

shall use its commercially reasonable efforts, and shall use its commercially reasonable efforts to 

cause its Affiliates (including the Surviving Corporation or Surviving Company, as applicable) 

and their respective Third Party insurance providers to, (i) waive preexisting conditions, 

limitations, exclusions, actively-at-work requirements and waiting periods with respect to 

participation by and coverage of such Continuing Employee (and his or her eligible dependents) 

to the extent such requirements were waived or satisfied under the comparable Company Plans in 

respect of the applicable period and (ii) for any group health plan, recognize the dollar amount of 

all co-payments, deductibles and similar expenses incurred by such Continuing Employee (and 

his or her eligible dependents) in respect of the applicable period for purposes of satisfying such 

period’s deductible and co-payment limitations.  In addition, as of the Effective Time, Parent 

shall, and shall cause its Affiliates (including the Surviving Corporation or Surviving Company, 

as applicable) to, provide each Continuing Employee full credit for purposes of eligibility, 

vesting, accruals and determination of level of benefits under any employee benefit or 

compensation plan or arrangement maintained by Parent or any of its Affiliates (including the 
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Surviving Corporation or Surviving Company, as applicable) that such Continuing Employee 

may be eligible to participate in after the Effective Time for such Continuing Employee’s service 

with the Company or any of its Affiliates, to the same extent that such service was credited for 

purposes of any comparable Company Plan immediately prior to the Effective Time.  

Notwithstanding the foregoing, nothing in this ‎Section 5.23(b) shall be construed to require 

crediting of service that would result in (A) duplication of benefits, (B) service credit for benefit 

accruals under a defined benefit pension plan, or (C) service credit under a newly established 

plan for which prior service is not taken into account for employees of Parent generally. 

(c) Without limiting the generality of Section 8.3, the provisions of this Section 5.23 

are solely for the benefit of the Parties to this Agreement, and no current or former Company 

Employee or any other individual associated therewith shall be regarded for any purpose as a 

third-party beneficiary of this Section 5.23.  No provision of this Section 5.23 shall be construed 

as a limitation on the right of Parent to amend or terminate any specific employee benefit plan 

that Parent would otherwise have under the terms of such employee benefit plan, nor shall any 

provision of this Section 5.23 be construed to require the continuation of the employment of any 

Continuing Employee.  Nothing herein shall be deemed to establish, amend or modify any 

Company Plan, Parent Plan or other benefit plan, program, agreement or arrangement maintained 

or sponsored by Parent, Merger Sub, Merger LLC, the Company and any of their respective 

Affiliates. 

Section 5.24 Supplemental Disclosure.  From the date of this Agreement until the 

Effective Time, the Company shall, from time to time, supplement or amend the information 

contained in the Company Disclosure Letter delivered to Parent to the extent required in 

connection with transactions consummated without violation of Section 5.1(e) or actions 

otherwise permitted by Part I of Section 5.1 of the Company Disclosure Letter. 

Section 5.25 Exchange Agreement. Parent shall not amend, waive or modify the 

Exchange Agreement prior to the Effective Time without the prior written consent of the 

Company Special Committee. 

ARTICLE VI 

 

CONDITIONS PRECEDENT 

Section 6.1 Conditions Precedent to the Obligations of Each Party.  The respective 

obligations of each Party to effect the Merger shall be subject to the satisfaction, or, to the extent 

permitted by Law, waiver in writing by each of Parent and the Company (acting at the direction 

of the Parent Special Committee and the Company Special Committee, respectively) (provided, 

that the conditions set forth in clauses (b) and (d) shall not be waivable), at or prior to the 

Closing, of the following conditions: 

(a) Company Stockholder Approval.  The Company Stockholder Approval shall have 

been obtained. 

(b) Company Disinterested Stockholder Approval.  The Company Disinterested 

Stockholder Approval shall have been obtained. 
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(c) Parent Stockholder Approval.  The Parent Stockholder Approval shall have been 

obtained. 

(d) Parent Disinterested Stockholder Approval.  The Parent Disinterested Stockholder 

Approval shall have been obtained. 

(e) Competition Law Approvals.  Any authorization or consent from a Governmental 

Authority required to be obtained with respect to the transactions contemplated by the 

Transaction Documents under any Competition Law identified on Section 6.1(e) of the Parent 

Disclosure Letter shall have been obtained and shall remain in full force and effect. 

(f) FCC Approvals.  The FCC shall, as necessary, have approved the application(s) 

for transfer of control and/or assignment of the FCC licenses, authorizations, approvals and 

registrations listed on Section 3.5(a) of the Company Disclosure Letter (the “FCC Approvals”), 

and such FCC Approvals shall have become a Final Order. 

(g) State Commission Approvals.  The RCA shall have issued an Order approving the 

application filed by Parent to acquire the Company, and such Order shall have become a Final 

Order. 

(h) No Injunction or Restraints.  No Order or Law entered, enacted, promulgated, 

enforced or issued by any court or other Governmental Authority of competent jurisdiction, shall 

be in effect which prevents, prohibits, renders illegal or enjoins the consummation of the 

Combination or any of the other transactions contemplated by any of the Transaction 

Documents. 

(i) Registration Statement.  The Registration Statement shall have become effective 

under the Securities Act, and no stop order or proceedings seeking a stop order shall have been 

initiated by the SEC and not rescinded. 

(j) Listing.  The shares of Parent Series C Common Stock and Parent Preferred Stock 

issuable to the Company Stockholders in connection with the Merger as provided in Article II 

shall have been authorized for listing on NASDAQ, subject to official notice of issuance. 

(k) Combination.  Assuming the completion of the Merger, there are no conditions 

that have not been satisfied with the respect to the consummation of the Upstream Merger. 

(l) Split-Off Closing Tax Opinion.  The Company shall have received the opinion of 

Skadden (or other nationally recognized counsel reasonably acceptable to the Company and 

Parent) (“Split-Off Tax Counsel”), addressed to the Company and dated as of the Closing Date, 

in form and substance reasonably satisfactory to the Company and Parent (it being agreed and 

understood that an opinion substantially in the form attached hereto as Exhibit J (except for the 

replacement of bracketed text with accurate dates and names) would be reasonably satisfactory, 

in all respects, to the Company and Parent), to the effect that, based upon the Closing Split-Off 

Tax Opinion Representations and any other facts, representations and assumptions set forth or 

referred to in such opinion, and subject to such qualifications and limitations as may be set forth 

in such opinion, for U.S. federal income tax purposes, assuming that the Split-Off otherwise 

qualified as a tax-free distribution under Sections 355 and 361 of the Code to Qurate and the 



 

105 

 
 

holders of Liberty Ventures Common Stock that received Company Predecessor common stock 

in the Split-Off, the transactions contemplated by this Agreement will not cause the Split-Off to 

fail to qualify as a tax-free distribution under Sections 355 and 361 of the Code to Qurate and the 

holders of Liberty Ventures Common Stock that received Company Predecessor common stock 

in the Split-Off.
 

Section 6.2 Conditions Precedent to the Obligations of Parent, Merger Sub and 

Merger LLC.  The obligations of Parent, Merger Sub and Merger LLC to effect the Combination 

shall be subject to the satisfaction, or, to the extent permitted by Law, waiver in writing by 

Parent (acting at the direction of the Parent Special Committee), at or prior to the Closing of the 

following conditions: 

(a) Representations and Warranties. 

(i) The representations and warranties of the Company contained in 

Sections 3.1 (Organization; Standing and Power), 3.2 (Capitalization), 3.3(a) (Subsidiaries), 3.4 

(Authorization), 3.8(a) (Absence of Certain Changes), 3.22 (Anti-takeover Statutes), 3.23 

(Ownership in Parent) and 3.24 (Brokers and Other Advisors) shall be true and correct in all 

respects (other than in the case of the representations and warranties in (A) the first sentence of 

clause (b), clause (d) and clause (e) of Section 3.2, each of which shall be true and correct other 

than de minimis inaccuracies and (B) clause (c) of Section 3.3 which shall be true and correct in 

all material respects) as of the date of this Agreement and as of the Closing Date as though made 

on and as of such date (except to the extent that any such representation and warranty expressly 

speaks as of an earlier date, in which case, such representation and warranty shall be true and 

correct in all respects as of such earlier date). 

(ii) The other representations and warranties of the Company contained in this 

Agreement shall be true and correct in all respects (disregarding all materiality and “Company 

Material Adverse Effect” qualifiers contained therein) as of the date of this Agreement and as of 

the Closing Date as though made on and as of such date (except to the extent such 

representations and warranties speak as of an earlier date, in which case, such representations 

and warranties shall be true and correct in all respects as of such earlier date), except where all 

failures of such representations and warranties referred to in this clause (ii) to be true and correct 

have not had, and would not, individually or in the aggregate, reasonably be expected to have a 

Company Material Adverse Effect. 

(b) Performance of Obligations of the Company.  The Company shall have 

performed, in all material respects, its covenants and agreements required to be performed by it 

under this Agreement at or prior to the Closing Date. 

(c) No Company Material Adverse Effect.  Since the date of this Agreement, there 

shall not have been a Company Material Adverse Effect. 

(d) Officer’s Certificate.  Parent, Merger Sub and Merger LLC shall have received a 

certificate of an executive officer of the Company as to the satisfaction of the conditions set forth 

in Sections 6.2(a), 6.2(b) and 6.2(c). 
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(e) Reorganization Tax Opinion.  Parent shall have received the opinion of Debevoise 

(or other nationally recognized counsel reasonably acceptable to Parent) (“Parent Tax Counsel”), 

addressed to Parent and dated as of the Closing Date, in form and substance reasonably 

satisfactory to Parent, to the effect that, based upon the Reorganization Tax Opinion 

Representations and any other facts, representations and assumptions set forth or referred to in 

such opinion, and subject to such qualifications and limitations as may be set forth in such 

opinion, for U.S. federal income tax purposes, the Combination will qualify as a 

“reorganization” within the meaning of Section 368(a) of the Code.  The condition set forth in 

this Section 6.2(e) shall not be waivable after the effective date of the Registration Statement. 

(f) No Adverse Regulatory Condition.  The Final Orders described in Section 6.1(f) 

and 6.1(g) shall have been obtained and shall not require the imposition of any Adverse 

Regulatory Condition which Parent reasonably determines not to waive or accept. 

Section 6.3 Conditions Precedent to the Obligations of the Company.  The obligation 

of the Company to effect the Merger shall be subject to the satisfaction, or, to the extent 

permitted by Law, waiver in writing by the Company (acting at the direction of the Company 

Special Committee), at or prior to the Closing of the following conditions: 

(a) Representations and Warranties. 

(i) The representations and warranties of Parent, Merger Sub and Merger 

LLC contained in Sections 4.1 (Organization; Standing and Power), 4.2 (Capitalization), 4.3(a) 

(Subsidiaries), 4.4 (Authorization), 4.8(a) (Absence of Certain Changes), 4.13 (Brokers and 

Other Advisors) and 4.17 (Ownership of Company Common Stock) and 4.19 (Anti-takeover 

Statutes) shall be true and correct in all respects (other than in the case of the representations and 

warranties in the first sentence of clause (b) and clause (d) of Section 4.2, each of which shall be 

true and correct other than de minimis inaccuracies) as of the date of this Agreement and as of 

the Closing Date as though made on and as of such date (except to the extent that any such 

representation and warranty expressly speaks as of an earlier date, in which case, such 

representation and warranty shall be true and correct in all respects as of such earlier date). 

(ii) The other representations and warranties of Parent, Merger Sub and 

Merger LLC contained in this Agreement shall be true and correct in all respects (disregarding 

all materiality and “Parent Material Adverse Effect” qualifiers contained therein) as of the date 

of this Agreement and as of the Closing Date as though made on and as of such date (except to 

the extent such representations and warranties speak as of an earlier date, in which case, such 

representations and warranties shall be true and correct in all respects as of such earlier date), 

except where all failures of such representations and warranties referred to in this clause (ii) to be 

true and correct have not had, and would not, individually or in the aggregate, reasonably be 

expected to have a Parent Material Adverse Effect. 

(b) Performance of Obligations of Parent, Merger Sub and Merger LLC.  Each of 

Parent, Merger Sub and Merger LLC shall have performed, in all material respects, its covenants 

and agreements required to be performed by it under this Agreement at or prior to the Closing 

Date. 
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(c) No Parent Material Adverse Effect.  Since the date of this Agreement, there shall 

not have been a Parent Material Adverse Effect. 

(d) Officer’s Certificate.  The Company shall have received a certificate of an 

executive officer of Parent as to the satisfaction of the conditions set forth in Sections 6.3(a), 

6.3(b) and 6.3(c). 

(e) Reorganization Tax Opinion.  The Company shall have received the opinion of 

Skadden (or other nationally recognized counsel reasonably acceptable to the Company) 

(“Company Reorganization Tax Counsel”), addressed to the Company and dated as of the 

Closing Date, in form and substance reasonably satisfactory to the Company, to the effect that, 

based upon the Reorganization Tax Opinion Representations and any other facts, representations 

and assumptions set forth or referred to in such opinion, and subject to such qualifications and 

limitations as may be set forth in such opinion, for U.S. federal income tax purposes, the 

Combination will qualify as a “reorganization” within the meaning of Section 368(a) of the 

Code.  The condition set forth in this Section 6.3(e) shall not be waivable after the effective date 

of the Registration Statement. 

ARTICLE VII 

 

TERMINATION 

Section 7.1 Termination.  This Agreement may be terminated, and the transactions 

contemplated hereby may be abandoned at any time prior to the Effective Time (and except as 

set forth below notwithstanding adoption of this Agreement by the stockholders of the Company 

or by Merger LLC as the sole stockholder of Merger Sub), as authorized by the Company 

Special Committee or the Company Board (acting at the recommendation of the Company 

Special Committee) or the Parent Special Committee or the Parent Board (acting at the 

recommendation of the Parent Special Committee), as applicable, as follows: 

(a) by mutual written consent of each of Parent and the Company; 

(b) by either the Company or Parent if: 

(i) the Merger has not been consummated on or before the first anniversary of 

the date of this Agreement or such other date and time mutually agreed in writing between Parent 

and the Company (as extended for any permitted extensions, the “Drop Dead Date”); provided, 

that the Drop Dead Date may be extended for any or all of the following: 

(1) for a period of up to three (3) months by either Parent (acting at the 

direction of the Parent Special Committee) or the Company (acting at the 

direction of the Company Special Committee), by written notice to the Company 

(in the case notice is delivered by Parent) or Parent (in the case notice is delivered 

by the Company), if the Merger shall not have been consummated as of the first 

anniversary of the date of this Agreement as a result of any of the conditions set 

forth in Section 6.1(e), Section 6.1(f), Section 6.1(g), Section 6.1(h), Section 

6.1(i) or Section 6.1(j) not being satisfied but where each of the other conditions 

set forth in Article VI has been satisfied or waived (or would be satisfied if the 
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Merger were to occur on such date); provided, further, that to the extent one or 

more Government Shutdowns affect the ability of the Parties to satisfy any of the 

conditions set forth in Sections 6.1(e), Section 6.1(f), Section 6.1(g), Section 

6.1(h), Section 6.1(i) or Section 6.1(j) prior to the Drop Dead Date including any 

extension thereto (including due to a delay in the ability to make any applicable 

filings or in the review thereof by any Governmental Authority or NASDAQ), for 

each calendar day (without duplication) such Government Shutdowns had been in 

effect and had such effect, the Drop Dead Date shall be extended by one calendar 

day, but in no event shall the Drop Dead Date be so extended beyond the second 

anniversary of the date of this Agreement; 

(2) for an initial period of up to fifteen (15) days, which either Parent 

(acting at the direction of the Parent Special Committee) or the Company (acting 

at the direction of the Company Special Committee), by written notice to the 

Company (in the case notice is delivered by Parent) or Parent (in the case notice is 

delivered by the Company), shall have the right to extend two times by up to an 

additional fifteen (15) days each time, if the Merger shall not have been 

consummated as of the first anniversary of the date of this Agreement as a result 

of any of the conditions set forth in Section 6.2(e) or Section 6.3(e) not being 

satisfied, but where each of the other conditions set forth in Article VI has been 

satisfied or waived (or would be satisfied if the Merger were to occur on such 

date); or 

(3) for an initial period of up to three (3) months, which may be 

extended by up to an additional three (3) months, by either Parent (acting at the 

direction of the Parent Special Committee) or the Company (acting at the 

direction of the Company Special Committee), by written notice to the Company 

(in the case notice is delivered by Parent) or Parent (in the case notice is delivered 

by the Company), to permit the Company to consummate prior to or at the 

Closing, an acquisition, divestiture, strategic business transaction or similar 

transaction permitted by Part I of Section 5.1 of the Company Disclosure Letter 

that is pending at the time of such extension if and to the extent the consummation 

is reasonably required by Section 5.9(a) to satisfy the conditions set forth in 

Article VI; 

provided, however, that, in each case, the right to terminate this Agreement 

pursuant to this Section 7.1(b)(i) shall not be available to the Party seeking to terminate 

this Agreement if such Party’s (in the case of Parent, including Merger Sub or Merger 

LLC) failure to comply in all material respects with this Agreement has been a primary 

cause of the failure of the Effective Time to occur on or before the Drop Dead Date; 

(ii) any Governmental Authority shall have issued or granted an Order or 

taken any other action permanently restraining, enjoining or otherwise prohibiting the Merger, 

the Upstream Merger or the other transactions contemplated by the Transaction Documents and 

such Order or other action is, or shall have become, final and non-appealable; provided, that the 

right to terminate this Agreement under this Section 7.1(b)(ii) shall not be available to a Party if 

such Party’s (in the case of Parent, including Merger Sub or Merger LLC) failure to comply in 
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all material respects with its obligations under Section 5.9 has been a primary cause of the 

issuance of such Order or other action; 

(iii) the Company Requisite Approvals shall not have been obtained at the 

Company Stockholders Meeting, or at any adjournment or postponement thereof, at which a vote 

on the adoption of this Agreement was taken (the date on which such vote was taken, the 

“Company Vote Date”); or 

(iv) the Parent Requisite Approvals shall not have been obtained at the Parent 

Stockholders Meeting, or at any adjournment or postponement thereof, at which a vote on the 

adoption of this Agreement was taken (the date on which such vote was taken, the “Parent Vote 

Date”). 

(c) by the Company: 

(i) prior to receipt of the Parent Requisite Approvals, if (A) Parent, the Parent 

Board or the Parent Special Committee shall have made a Parent Adverse Recommendation 

Change or (B) Parent shall have materially breached or failed to perform any of its obligations 

set forth in Section 5.5 or Section 5.6; or 

(ii) if (A) a breach of any representation or warranty or (B) failure to perform 

any covenant or agreement, in either case, on the part of Parent, Merger Sub or Merger LLC set 

forth in this Agreement shall have occurred such that any condition set forth in Section 6.3(a) or 

Section 6.3(b) would not reasonably be capable of being satisfied and such breach or failure is 

incapable of being cured by the Drop Dead Date or, if curable, shall not have been cured by the 

earlier of the Drop Dead Date or the forty-fifth (45th) day after written notice thereof from the 

Company shall have been received by Parent; provided that the right to terminate this Agreement 

under this Section 7.1(c)(ii) shall not be available to the Company if the Company has failed to 

comply in all material respects with any of its obligations under this Agreement. 

(d) by Parent: 

(i) prior to receipt of the Company Requisite Approvals, if (A) the Company, 

the Company Board or the Company Special Committee shall have made a Company Adverse 

Recommendation Change or (B) the Company shall have materially breached or failed to 

perform any of its obligations set forth in Section 5.3 or Section 5.4; or 

(ii) if (A) a breach of any representation or warranty or (B) a failure to 

perform any covenant or agreement, in either case, on the part of the Company set forth in this 

Agreement shall have occurred such that any condition set forth in Section 6.2(a) or Section 

6.2(b) would not reasonably be capable of being satisfied and such breach or failure is incapable 

of being cured by the Drop Dead Date, or, if curable, shall not have been cured by the earlier of 

the Drop Dead Date or the forty-fifth (45th) day after written notice thereof from Parent shall 

have been received by the Company; provided that the right to terminate this Agreement under 

this Section 7.1(d)(ii) shall not be available to Parent if Parent, Merger Sub or Merger LLC has 

failed to comply in all material respects with any of its obligations under this Agreement. 
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Section 7.2 Effect of Termination.  In the event of termination of this Agreement as 

provided in Section 7.1 (other than pursuant to Section 7.1(a)), written notice thereof shall be 

given to Parent, in the case of termination by the Company, or to the Company, in the case of 

termination by Parent, specifying the provisions hereof pursuant to which such termination is 

made and the basis therefor, and this Agreement shall forthwith become null and void and of no 

effect and the obligations of the Parties under this Agreement shall terminate, without Liability 

of any Party (or any stockholder, director, officer, employee, agent, consultant or Representative 

of such Party) to the other Parties hereto; provided, that no termination of this Agreement 

pursuant to Section 7.1 shall relieve any Party from any Liability or damages resulting from 

Fraud or Willful Breach by such Party prior to such termination, in each case, as determined by a 

court of competent jurisdiction pursuant to a final and nonappealable judgment; provided, 

further, that the obligations and other provisions set forth in Section 5.13 (Expenses), this 

Section 7.2 and Section 7.3 (Payments), as well as Article VIII (Miscellaneous), and the 

definitions of all defined terms appearing in such Sections or Article shall survive any 

termination of this Agreement.  No termination of this Agreement shall affect the rights and 

obligations of the Parties under the Confidentiality Agreement, which shall survive termination 

of this Agreement in accordance with its terms. 

Section 7.3 Payments. 

(a) In the event that prior to the Company Vote Date, Parent terminates this 

Agreement pursuant to Section 7.1(d)(i), then the Company shall pay Parent a one-time fee equal 

to $240,000,000 (the “Company Termination Fee”) by wire transfer of immediately available 

funds to an account designated by Parent within two (2) Business Days of the later of the date of 

such termination and the date Parent identifies the account to which the Company Termination 

Fee shall be paid. 

(b) In the event that (i) this Agreement is terminated by the Company or Parent 

pursuant to Section 7.1(b)(iii), and (ii) (A) at any time after the date of this Agreement and prior 

to the Company Vote Date, an Alternative Company Transaction Proposal shall have been 

publicly announced or publicly made known to the Company Stockholders  and not withdrawn, 

and (B) within twelve (12) months after such termination, the Company or any of its Subsidiaries 

shall have (x) entered into a definitive agreement with respect to any Alternative Company 

Transaction Proposal (regardless if consummated during or subsequent to such twelve (12) 

month period) or (y) consummated any Alternative Company Transaction, then, in any such 

event, the Company shall pay or cause to be paid to Parent the Company Termination Fee by 

wire transfer (to an account designated by Parent) of immediately available funds at or prior to 

the later of (i) the earlier of the entry into such definitive agreement or the consummation of such 

Alternative Company Transaction and (ii) two (2) Business Days after the date Parent identifies 

the account to which the Company Termination Fee shall be paid; provided, that for purposes of 

this Section 7.3(b), each reference to twenty-five percent (25%) in the definition of “Alternative 

Company Transaction”, including when used in the definition of “Alternative Company 

Transaction Proposal” shall be replaced with a reference to fifty percent (50%). 

(c) In the event that, prior to the Parent Vote Date, the Company terminates this 

Agreement pursuant to Section 7.1(c)(i), then Parent shall pay the Company a one-time fee equal 

to $340,000,000 (the “Parent Termination Fee”) by wire transfer of immediately available funds 
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to an account designated by the Company within two (2) Business Days of the later of the date of 

such termination and the date the Company identifies the account to which the Parent 

Termination Fee shall be paid. 

(d) In the event that (i) this Agreement is terminated by the Company or Parent 

pursuant to Section 7.1(b)(iv), and (ii) (A) at any time after the date of this Agreement and prior 

to the Parent Vote Date, an Alternative Parent Transaction Proposal shall have been publicly 

announced or publicly made known to the Parent Stockholders and not withdrawn, and (B) 

within twelve (12) months after such termination, Parent or any of its Subsidiaries shall have (x) 

entered into a definitive agreement with respect to any Alternative Parent Transaction Proposal 

(regardless if consummated during or subsequent to such twelve (12) month period) or (y) 

consummated any Alternative Parent Transaction, then, in any such event, Parent shall pay or 

cause to be paid to the Company the Parent Termination Fee by wire transfer (to an account 

designated by the Company) of immediately available funds at or prior to the later of (i) the 

earlier of the entry into such definitive agreement or the consummation of such Alternative 

Parent Transaction and (ii) two (2) Business Days after the date the Company identifies the 

account to which the Parent Termination Fee shall be paid; provided, that for purposes of this 

Section 7.3(d), each reference to twenty-five percent (25%) in the definition of “Alternative 

Parent Transaction”, including when used in the definition of “Alternative Parent Transaction 

Proposal” shall be replaced with a reference to fifty percent (50%). 

(e) Each of the Parties hereto acknowledges that (i) the agreements contained in this 

Section 7.3 are an integral part of the transactions contemplated by this Agreement, and (ii) 

without these agreements, the Parties would not enter into this Agreement; accordingly, if the 

Company fails to timely pay the Company Termination Fee or Parent fails to timely pay the 

Parent Termination Fee, in each case, pursuant to this Section 7.3 and, in order to obtain such 

payment, the other Party commences a suit that results in a judgment against such Party for the 

payment of the applicable fee set forth in this Section 7.3 and prevails, such Party shall pay the 

other Party its costs and expenses in connection with such suit (including reasonable attorneys’ 

fees) together with interest on such amount at an annual rate equal to the prime rate established 

in the Wall Street Journal in effect on the date such payment was required to be made through 

the date such payment was actually received, or such lesser rate as is the maximum permitted by 

applicable Law. 

ARTICLE VIII 

 

MISCELLANEOUS 

Section 8.1 Effectiveness of Representations, Warranties and Agreements.  Except as 

set forth in the next sentence, the respective representations, warranties and agreements of the 

Parties contained herein or in any certificate delivered pursuant hereto prior to or at the Closing 

will terminate at the Effective Time.  The terms of Article I, Section 5.14, Section 5.23 and this 

Article VIII, as well as the covenants and other agreements set forth in this Agreement that by 

their terms apply, or that are to be performed, in whole or in part, after the Effective Time, shall 

survive the consummation of the Merger.  For the avoidance of doubt, it is agreed and 

acknowledged by each of the Parties that the statements and representations set forth in the 

Signing Split-Off Tax Opinion Representation Letters, the Closing Split-Off Tax Opinion 
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Representation Letters, the Company Reorganization Tax Opinion Representation Letter and the 

Parent Reorganization Tax Opinion Representation Letter are made solely to Split-Off Tax 

Counsel, Company Reorganization Tax Counsel and Parent Tax Counsel, as applicable, and are 

not intended to and shall not confer upon any of the Parties or any other Person any rights or 

remedies (including serving as the basis of a claim for, or a defense against, any Action by any 

Party or other Person). 

Section 8.2 Notices.  All notices, requests, claims, demands and other communications 

under this Agreement shall be in writing and shall be deemed given (a) on the date of delivery if 

delivered personally or sent via e-mail or (b) on the first (1st) Business Day following the date of 

dispatch if sent by a nationally recognized overnight courier (providing proof of delivery), in 

each case to the Parties at the following addresses (or at such other address for a Party as shall be 

specified by like notice): 

if to Parent, Merger Sub, Merger LLC or Parent Special Committee, to: 

Liberty Broadband Corporation 

12300 Liberty Boulevard 

Englewood, CO 80112 

Attention:   Chief Legal Officer 

Email: legalnotices@libertymedia.com 

with a copy to (which shall not constitute notice): 

Debevoise & Plimpton LLP 

919 Third Avenue 

New York, NY 10022 

Facsimile:  (212) 909-6000 

Attention:   Jeffrey J. Rosen 

 Michael A. Diz 

Email: jrosen@debevoise.com 

 madiz@debevoise.com 

if to the Company, to: 

GCI Liberty, Inc. 

12300 Liberty Boulevard 

Englewood, CO 80112 

Attention:   Chief Legal Officer 

Email: legalnotices@libertymedia.com 

with a copy to (which shall not constitute notice): 

Baker Botts L.L.P. 

2001 Ross Avenue 

Suite 900 

Dallas, Texas 75201-2980 

Attention:   Samantha Crispin 
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 Nicole Perez 

Email: samantha.crispin@bakerbotts.com 

 nicole.perez@bakerbotts.com 

if to the Company Special Committee, to: 

GCI Liberty, Inc. 

12300 Liberty Boulevard 

Englewood, CO 80112 

Attention:   Chief Legal Officer 

Email: legalnotices@libertymedia.com 

with a copy to (which shall not constitute notice): 

Morris, Nichols, Arsht & Tunnell LLP 

1201 N Market, St #1600 

Wilmington, DE 19801 

Attention:   Melissa A. DiVincenzo 

 Eric S. Klinger-Wilensky 

Email: mdivincenzo@mnat.com 

 ekwilensky@mnat.com  

Section 8.3 Entire Agreement; No Third-Party Beneficiaries.  This Agreement, the 

documents and the instruments referred to herein, the other Transaction Documents, the 

Ancillary Agreements and the Confidentiality Agreement constitute the entire agreement, and 

supersede all prior agreements and understandings, both written and oral, among the Parties with 

respect to the subject matter hereof and neither Party is relying on any other oral or written 

representation, agreement or understanding and no Party makes any express or implied 

representation or warranty in connection with the transactions contemplated by this Agreement, 

in each case other than as set forth in this Agreement.  This Agreement is not intended to and 

shall not confer upon any Person other than the Parties any rights or remedies except as provided 

in Section 5.14; provided, that the Debt Financing Sources are express third-party beneficiaries 

of the Debt Financing Source Provisions and are entitled to enforce such Debt Financing Source 

Provisions. 

Section 8.4 Assignment.  Neither this Agreement nor any of the rights, interests or 

obligations under this Agreement shall be assigned, in whole or in part, by operation of Law or 

otherwise by any of the Parties hereto without the prior written consent of the other Parties. 

Section 8.5 Amendment and Supplements.  This Agreement may be amended or 

supplemented at any time by additional written agreements signed by the Parties (following, in 

the case of Parent, the approval of the Parent Special Committee and, in the case of Company, 

the approval of the Company Special Committee) to be necessary, desirable or expedient to 

further the purpose of this Agreement or to clarify the intention of the Parties, whether before or 

after adoption of this Agreement by the Company Stockholders, the Parent Stockholders or 

Merger LLC as sole stockholder of Merger Sub; provided, however, that, after the Company 

Requisite Approvals, the Parent Requisite Approvals or the adoption of this Agreement by the 



 

114 

 
 

sole stockholder of Merger Sub has been obtained, no amendment shall be made that pursuant to 

applicable Law requires further approval or adoption by the Company Stockholders, the Parent 

Stockholders or the sole stockholder of Merger Sub under applicable Law without such requisite 

approval or adoption.  This Agreement may not be amended, modified or supplemented in any 

manner, whether by course of conduct or otherwise, except by an instrument in writing 

specifically designated as an amendment hereto, signed on behalf of each of the Parties in 

interest at the time of the amendment and, with respect to Section 5.14, any other Person whose 

consent is required to effect such amendment.  Notwithstanding anything to the contrary 

contained herein, the Debt Financing Source Provisions (and any provision of this Agreement to 

the extent an amendment or supplement of such provision would modify the substance of any 

Debt Financing Source Provisions) may not be amended, supplemented, waived or otherwise 

modified in a manner that is materially adverse to any Debt Financing Source without the prior 

written consent of the Debt Financing Sources that are materially adversely affected thereby. 

Section 8.6 Headings.  The headings and table of contents contained in this Agreement 

are for reference purposes only and shall not affect in any way the meaning or interpretation of 

this Agreement. 

Section 8.7 Waiver.  No provision of this Agreement may be waived except by a 

written instrument signed by the Party against whom the waiver is to be effective (including, in 

the case of Parent, upon the approval of the Parent Special Committee, and, in the case of 

Company, upon approval of the Company Special Committee).  Any agreement on the part of a 

Party to any such waiver shall be valid only if set forth in a written instrument executed and 

delivered by a duly authorized officer on behalf of such Party (including, in the case of Parent, 

upon the approval of the Parent Special Committee, and, in the case of Company, upon approval 

of the Company Special Committee).  No failure or delay by any Party in exercising any right, 

power or privilege hereunder shall operate as a waiver thereof nor shall any single or partial 

exercise thereof preclude any other or further exercise thereof or the exercise of any other right, 

power or privilege.  The rights and remedies provided herein shall be cumulative and not 

exclusive of any rights or remedies provided by Law.  For the avoidance of doubt, the conditions 

to Closing set forth in Section 6.1(b) and Section 6.1(d) may not be waived. 

Section 8.8 No Additional Representations. 

(a) Except for the representations and warranties expressly made by the Company in 

Article III and in any certificate, document or agreement to be delivered by the Company 

pursuant to this Agreement, neither the Company nor any other Person makes, and Parent 

disclaims any reliance upon, any express or implied representation or warranty whatsoever or 

with respect to any information provided or made available in connection with the transactions 

contemplated by this Agreement with respect to the Company and its Subsidiaries and their 

respective assets, Liabilities and businesses, including any information, documentation, 

forecasts, budgets, projections or estimates provided by the Company or any of its 

Representatives, including the Company Special Committee and its advisors, including in any 

“data rooms” or management presentations or the accuracy or completeness of any of the 

foregoing. 
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(b) Except for the representations and warranties expressly made by Parent, Merger 

Sub and Merger LLC in Article IV and in any certificate, document or agreement to be delivered 

by Parent, Merger Sub or Merger LLC pursuant to this Agreement, neither Parent, Merger Sub, 

Merger LLC nor any other Person makes, and the Company disclaims any reliance upon, any 

express or implied representation or warranty whatsoever or with respect to any information 

provided or made available in connection with the transactions contemplated by this Agreement 

with respect to Parent, Merger Sub and Merger LLC or their respective assets, Liabilities or 

businesses, including any information, documentation, forecasts, budgets, projections or 

estimates provided by Parent, Merger Sub, Merger LLC or any of their respective 

Representatives, including the Parent Special Committee and its advisors, including in any “data 

rooms” or management presentations or the accuracy or completeness of any of the foregoing. 

Section 8.9 Counterparts.  This Agreement may be executed in one (1) or more 

counterparts, all of which shall be considered one (1) and the same agreement and shall become 

effective when one (1) or more counterparts have been signed by each of the Parties and 

delivered to the other Parties, it being understood that all Parties need not sign the same 

counterpart.  The exchange of copies of this Agreement and of signature pages by facsimile or e-

mail shall constitute effective execution and delivery of this Agreement as to the Parties and may 

be used in lieu of the original Agreement for all purposes.  Signatures of the Parties transmitted 

by facsimile or e-mail shall be deemed to be their original signatures for all purposes. 

Section 8.10 Applicable Law.  All disputes, claims or controversies arising out of or 

relating to this Agreement, or the negotiation, validity or performance of this Agreement, or the 

transactions contemplated hereby shall be governed by and construed in accordance with the 

Laws of the State of Delaware without regard to its rules of conflict of Laws. 

Section 8.11 Jurisdiction.  Each of the Parties hereto (a) irrevocably and 

unconditionally consents to submit itself to the sole and exclusive personal jurisdiction of the 

Court of Chancery of the State of Delaware, or, solely if that court does not have subject matter 

jurisdiction, the Superior Court of the State of Delaware, or, solely if the subject matter of the 

action is one over which exclusive jurisdiction is vested in the courts of the United States of 

America, a federal court sitting in the State of Delaware (collectively, the “Delaware Courts”) in 

connection with any dispute, claim, or controversy arising out of or relating to this Agreement or 

the transactions contemplated hereby, (b) waives any objection to the laying of venue of any 

such litigation in any of the Delaware Courts, (c) agrees not to plead or claim in any such court 

that such litigation brought therein has been brought in an inconvenient forum and agrees not 

otherwise to attempt to deny or defeat such personal jurisdiction or venue by motion or other 

request for leave from any such court, and (d) agrees that it will not bring any Action in 

connection with any dispute, claim, or controversy arising out of or relating to this Agreement or 

the transactions contemplated hereby, in any court or other tribunal, other than the Delaware 

Courts (in the manner and priority set forth in subsection (a) of this Section 8.11).  All Actions 

arising out of or relating to this Agreement or the transactions contemplated hereby shall be 

heard and determined in the Delaware Courts.  Each of the Parties hereto hereby irrevocably and 

unconditionally agrees that service of process in connection with any dispute, claim, or 

controversy arising out of or relating to this Agreement or the transactions contemplated hereby 

may be made upon such Party by prepaid certified or registered mail, with a validated proof of 

mailing receipt constituting evidence of valid service, directed to such Party at the address 
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specified in Section 8.2.  Service made in such manner, to the fullest extent permitted by 

applicable Law, shall have the same legal force and effect as if served upon such Party 

personally within the State of Delaware.  Nothing herein shall be deemed to limit or prohibit 

service of process by any other manner as may be permitted by applicable Law. 

Section 8.12 Waiver of Jury Trial.  EACH OF THE PARTIES HERETO HEREBY 

IRREVOCABLY WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY ACTION, 

PROCEEDING OR COUNTERCLAIM (WHETHER BASED ON CONTRACT, TORT OR 

OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE 

TRANSACTIONS CONTEMPLATED HEREBY OR THE ACTIONS OF ANY PARTY 

HERETO IN THE NEGOTIATION, ADMINISTRATION, PERFORMANCE AND 

ENFORCEMENT OF THIS AGREEMENT.  EACH PARTY CERTIFIES AND 

ACKNOWLEDGES THAT (A) NO REPRESENTATIVE, AGENT OR ATTORNEY OF ANY 

OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH 

OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE 

THE FOREGOING WAIVER, (B) IT UNDERSTANDS AND HAS CONSIDERED THE 

IMPLICATIONS OF SUCH WAIVER, (C) IT MAKES SUCH WAIVER VOLUNTARILY 

AND (D) IT HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG 

OTHER THINGS, THE MUTUAL WAIVER AND CERTIFICATIONS IN THIS SECTION 

8.12. 

Section 8.13 Joint Participation in Drafting this Agreement.  The Parties acknowledge 

and confirm that each of their respective attorneys have participated jointly in the drafting, 

review and revision of this Agreement and that it has not been written solely by counsel for one 

Party and that each Party has had the benefit of its independent legal counsel’s advice with 

respect to the terms and provisions hereof and its rights and obligations hereunder.  Each Party 

hereto, therefore, stipulates and agrees that the rule of construction to the effect that any 

ambiguities are to be or may be resolved against the drafting Party shall not be employed in the 

interpretation of this Agreement to favor any Party against another and that no Party shall have 

the benefit of any legal presumption or the detriment of any burden of proof by reason of any 

ambiguity or uncertain meaning contained in this Agreement. 

Section 8.14 Enforcement of this Agreement.  The Parties acknowledge and agree that 

irreparable damage would occur and that the Parties would not have any adequate remedy at Law 

in the event that any of the provisions of this Agreement were not performed in accordance with 

their specific terms or were otherwise breached and that monetary damages, even if available, 

would not be an adequate remedy therefor.  It is accordingly agreed that the Parties shall be 

entitled to an injunction or injunctions, or any other appropriate form of equitable relief to 

prevent breaches of this Agreement (without the obligation to post a bond therefor) and to 

enforce specifically the terms and provisions of this Agreement, this being in addition to any 

other remedy to which they are entitled at law or in equity.  In the event that any Action shall be 

brought by any Party in equity to enforce the provisions of this Agreement, no Party shall allege, 

and each Party hereby waives the defense, that there is an adequate remedy at law or that the 

award of specific performance is not an appropriate remedy for any reason of law or equity.  

Notwithstanding anything to the contrary contained herein, any determination by (i) the Parent 

Board with respect to the enforcement (or non-enforcement) of Parent’s rights hereunder shall be 

made only with the approval of the Parent Special Committee and (ii) the Company Board with 



 

117 

 
 

respect to the enforcement (or non-enforcement) of the Company’s rights hereunder shall be 

made only with the approval of the Company Special Committee.  Notwithstanding anything to 

the contrary in this Agreement, if any Party brings an Action to enforce specifically the terms of 

this Agreement (other than an action to specifically enforce any provision that expressly survives 

termination of this Agreement), the Drop Dead Date shall automatically be extended to (i) the 

twentieth (20th) Business Day following the resolution of such Action or (ii) such other time 

period established by the court presiding over such Action. 

Section 8.15 Limited Liability.  Notwithstanding any other provision of this 

Agreement, no stockholder, director, officer, Affiliate, agent or Representative of any Party 

(other than Parent as the sole member of Merger LLC and Merger LLC as the sole stockholder of 

Merger Sub) will have any Liability for a breach of the covenants, obligations, representations or 

warranties of the Company or Parent, respectively, hereunder or under any certificate or letter 

delivered by the Company or Parent, respectively, with respect thereto and, to the fullest extent 

legally permissible, each Party, for itself and its stockholders, directors, officers and Affiliates, 

waives and agrees not to seek to assert or enforce any such Liability which any such Person 

otherwise might have pursuant to applicable Law. 

Section 8.16 Severability.  If any term or other provision of this Agreement is invalid, 

illegal or incapable of being enforced by any rule of Law or public policy, all other conditions 

and provisions of this Agreement shall nevertheless remain in full force and effect, insofar as the 

foregoing can be accomplished without materially affecting the economic benefits anticipated by 

the parties to this Agreement and, in the case of the Company, the Company Stockholders.  Upon 

such determination that any term or other provision is invalid, illegal or incapable of being 

enforced, the Parties hereto shall negotiate in good faith to modify this Agreement so as to effect 

the original intent of the Parties as closely as possible to the fullest extent permitted by 

applicable Law in an acceptable manner to the end that the transactions contemplated hereby are 

fulfilled to the greatest extent possible. 

Section 8.17 Incorporation of Exhibits.  The Company Disclosure Letter, the Parent 

Disclosure Letter and all Exhibits and schedules attached hereto and referred to herein are hereby 

incorporated herein and made a part hereof for all purposes as if fully set forth herein. 

Section 8.18 No Joint Venture.  Nothing contained in this Agreement shall be deemed 

or construed as creating a joint venture or partnership between any of the Parties hereto.  No 

Party is by virtue of this Agreement is authorized as an agent, employee or legal Representative 

of any other Party.  No Party shall have the power to control the activities and operations of any 

other and their status is, and at all times shall continue to be, that of independent contractors with 

respect to each other.  No Party shall have any power or authority to bind or commit any other 

Party.  No Party shall hold itself out as having any authority or relationship in contravention of 

this Section 8.18. 

Section 8.19 Special Committee Matters.  Prior to the Effective Time, without the 

consent of the Parent Special Committee or Company Special Committee, as applicable, (a) the 

Parent Board or the Company Board, as applicable, shall not eliminate, revoke or diminish the 

authority of, the Parent Special Committee or the Company Special Committee, as applicable or 

(b) remove or cause the removal of any director of the Parent Board or the Company Board, as 
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applicable, that is a member of the Parent Special Committee or the Company Special 

Committee, as applicable, either as a member of the Parent Board or the Company Board, as 

applicable, or of the Parent Special Committee or the Company Special Committee, as 

applicable.  For the avoidance of doubt, any amendment or waiver of, or consent required by this 

Agreement by the Company or the Company Board or Parent or the Parent Board, as applicable, 

shall require the approval of the Parent Special Committee or Company Special Committee, as 

applicable.  The Parent Special Committee (and, for so long as the Parent Special Committee is 

in existence, only the Parent Special Committee) and the Company Special Committee (and, for 

so long as the Company Special Committee is in existence, only the Company Special 

Committee) may pursue any action or litigation with respect to breaches of this Agreement on 

behalf of the Company or Parent, as applicable.  

Section 8.20 Lender Limitations.  Notwithstanding anything to the contrary contained 

in this Agreement, each of the Parties: (a) agrees that it will not bring or support any litigation, 

person in any action, suit, proceeding, cause of action, claim, cross claim or third-party claim of 

any kind or description, whether at law or in equity, whether in contract or in tort or otherwise, 

against any of the Debt Financing Sources in any way relating to this Agreement or any of the 

transactions contemplated herein, including, any dispute arising out of or relating in any way to 

the Debt Financing, in any forum other than the federal and New York state courts located in the 

Borough of Manhattan within the City of New York; (b) agrees that all litigation, actions, suits, 

proceedings, causes of action, claims, cross claims or third-party claims (whether at law, in 

equity, in contract, in tort or otherwise) against any of the Debt Financing Sources in any way 

relating to the Debt Financing, shall be exclusively governed by, and construed in accordance 

with, the internal laws of the State of New York, without giving effect to principles or rules or 

conflict of laws to the extent such principles or rules would require or permit the application of 

laws of another jurisdiction; and (c) hereby irrevocably and unconditionally waives, and 

covenants that it will not assert, any right such party may have to a trial by jury in respect of any 

litigation, action, suit, proceeding, cause of action, claim, cross claim or third-party claim of any 

kind or description (whether in law or in equity, whether in contract or in tort or otherwise) 

directly or indirectly arising out of or relating in any way to the Debt Financing.  

Notwithstanding anything herein to the contrary, each of the Company, on behalf of itself and 

each of its Subsidiaries (and, to the extent permitted by applicable Law, on behalf of each of its 

equity holders, directors, officers and employees) acknowledges and agrees that it (and such 

other Persons) shall have no recourse against the Debt Financing Sources in connection with the 

Debt Financing, and the Debt Financing Sources shall be subject to no liability or claims by such 

Persons in connection with the Debt Financing or in any way relating to this Agreement or any 

of the transactions contemplated hereby or thereby, whether at law, in equity, in contract, in tort 

or otherwise, and no Debt Financing Source shall have any rights or claims against the Company 

or any of its Subsidiaries (and any of their  respective equity holders, directors, officers and 

employees) in connection with this Agreement, the Debt Financing or the transactions 

contemplated hereby or thereby, whether at law or equity, in contract, in tort or otherwise; 

provided that, (x) the foregoing will not limit the rights of the parties to the Debt Financing under 

any definitive agreements related thereto and (y) the foregoing will not in any manner limit the 

recourse of or against any of the parties to the Company Margin Facility or the Parent Margin 

Facility or otherwise limit any of their respective rights, obligations, liabilities, claims or rights 

to bring claims arising under or with respect to the Company Margin Facility or the Parent 
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Margin Facility, as applicable (including in respect of the Debt Financing contemplated by the 

Parent Margin Facility). 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement and Plan of
Merger as of the date first above written.

LIBERTY BROADBAND CORPORATION

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GRIZZLY MERGER SUB 2, INC.

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GRIZZLY MERGER SUB 1, LLC

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GCI LIBERTY, INC.

By:
Name: Craig Troyer
Title: Senior Vice President and Assistant

Secretary
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement and Plan of
Merger as of the date first above written.

LIBERTY BROADBAND CORPORATION

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GRIZZLY MERGER SUB 2, INC.

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GRIZZLY MERGER SUB 1, LLC

By:
Name: Renee L. Wilm
Title: Chief Legal Officer

GCI LIBERTY, INC.

By:
Name: Craig Troyer
Title: Senior Vice President and Assistant

Secretary


