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Federal Conmuni cati ons Conmission (F.C. C.)
Menor andum Opi ni on and Order
*1 IN THE MATTER OF ALASKA NORTHSTAR COMMUNI CATI ONS, L.L.C. TRANSFEROR
AND

WCl CABLE, | NC. TRANSFEREE
File Nos. SCL-94-004-TC
SCL- 96-002-TC

Application for Mdification of Submarine Cable Landi ng Licenses

DA 97- 2563
Adopt ed: Decenber 5, 1997
Rel eased: Decenber 8, 1997

**20330 By the Chief, Telecomunications Division

1. On Cctober 24, 1997, Al aska Northstar Communications, L.L.C. ("Al aska North-
star") and WCI Cable, Inc. ("WCI") (collectively "joint applicants"”) filed an ap-
plication for approval of the transfer of control of Alaska Northstar to WCI. The
applicants submtted the application pursuant to the Cabl e Landing License Act and
Section 1.767 of the Commi ssion's rules. [FN1] W grant the applicants' request.

. BACKGROUND

2. Alaska Northstar is a Delaware corporation. Alaska Northstar is currently
owned by two individuals both of whomare U S. citizens. Al aska Northstar holds
two cable landing licenses for non-common carrier subnarine cabl es between: (1)
Al aska and the contiguous 48 states ("Main **20331 Cable") [FN2]; and (2) Whittier
and Val dez, Al aska ("Whittier-Valdez Cable") [FN3] (collectively referred to as
the "Northstar Cable Systenl). [FN4]

3. WCl, a Delaware corporation, is 81.9 percent owned by the Australian Mitua
Provi dent Society, a large Australian financial institution, and several other
non-t el ecomuni cati ons Australian-based entities and individuals. No entity or
i ndi vi dual other than the Australian Miutual Provident Society has nore than 10
percent ownership interest in WII. All the owners and officers of WCl are Aus-
tralian citizens. WCl, which is not a telecomunications carrier, is separately
devel oping an intrastate fiber facility extending from Anchorage to Wittier
Al aska, which will be operated on a non-common carrier basis. [FN5]
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4. Alaska Northstar and WCI request authority for WCI to acquire all of the
ownership interests of Al aska Northstar. Alaska Northstar, however, will continue
to exist and will remain the Iicensee follow ng conpletion of the proposed trans-
action. [FN6] The application was placed on public notice on Novenber 7, 1997.

On Novenber 14, 1997, the United Native American Tel ecomunications, Inc. filed
comments "reserv[ing] the right to file reply conments on these applications or,
to file coorments along with a notion for |eave to submit late-filed corments at a
later date."” [FN7] No other comments were received. Pursuant to Section 1.767(b)
of the Conmmi ssion's rules, [FN8] the Cable Landing License Act, and Executive Or-
der No. 10530, [FN9] we inforned the Departnment of State of the application

[ FN10] The Department of State, after coordinating with the National Tel ecomu-
ni cati ons and I nformation Adnministration and the Departnment of Defense, approved
of the proposed ownership change. [FN11]

**20332 1. DI SCUSSI ON

*2 5. The joint applicants state that consunmati on of the proposed transaction
woul d serve the public interest for all the same reasons the Commi ssion recogni zed
in granting the two cable landing licenses to Al aska Northstar. For exanple, the
Nort hstar Cabl e System provides additional capacity between Al aska and the con-
tiguous 48 states. Also, as evidenced by the recent authorization to General Com
muni cations, Inc. for the Alaska United Cable System [FN12] the Northstar Cable
Systemwi || provide conpetition in the tel ecommunications market in Al aska. The
joint applicants state that granting their request would not underm ne the benefi -
ci al aspects of the Northstar Cable System nor would it be novel or inconsistent
with the Commi ssion's rules. [FN13]

6. The joint applicants argue that because WCI is neither a tel ecommunications
carrier nor affiliated with a tel ecomunications carrier the Conmm ssion's effect-
ive conpetitive opportunities test does not apply to the proposed transaction.

The joint applicants also argue that the reciprocity provisions of the Cable Land-
ing License Act do not apply because the cable systemis "purely donestic." Even
if the Conmission does decide that reciprocity provisions apply, the joint applic-
ants argue that the Conm ssion has previously authorized foreign ownership and
control of the U S. segnents of international subnarine cables. [FN14]

7. W agree with the joint applicants that an effective conpetitive opportunit-
i es anal ysis does not apply to this application. In two decisions, the Comi ssion
explained that if an applicant or its affiliate has market power in the destina-
tion market of the relevant cable, it would exanmine the legal ability of U S. car-
riers to have ownership interests in submarine cables |landing in that market. If
no explicit legal restrictions on ownership exist, it would exam ne any practica
barriers to entry. [FN15] WC is not a foreign carrier and is not affiliated with
a foreign carrier and therefore cannot possess market power. Thus, we do not need
to conduct an effective conpetitive opportunities analysis.
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**20333 8. Under our Cable Landing License Act analysis, however, we nust de-
term ne whether there are other factors that weigh in favor of, or against, grant-
ing this application under the Cable Landing License Act. W nake this determ na-
tion whether or not the applicant or its affiliate has market power in the destin-
ation market. [FN16]

9. The joint applicants request a waiver of the ownership condition inposed on
the Wiittier-Valdez license, which requires Al aska Northstar to maintain "no | ess
t han 50- percent ownership interest and voting control share in the cable, includ-
i ng 100-percent ownership in the cable stations and in the land portion of the
cables fromthe stations to the beach joint of the subnerged portion of the
cable.” [FN17] The joint applicants argue that because there is no foreign | and-
ing point there is no opportunity for a foreign carrier or governnent to engage in
activities that would conprom se U S. national security interests. The joint ap-
plicants also argue that in the Foreign Participation proceeding the Conm ssion
proposed to elinmnate foreign ownership limtations on submarine cabl es and not
apply the effective conpetitive opportunities analysis (or any other reciprocity
criteria) as part of its review of applications under the Cable Landing License
Act fromWsrld Trade Organi zation ("WQ') Menmber Countries. [FN18]

*3 10. As stated above, we received a communication fromthe Departnent of
State approving the grant of the transfer of control. |In their letter, the De-
partment of State did not object to renoval of the ownership restrictions inposed
on the Whittier-Valdez license. W see no other public interest reason to require
these ownership restrictions. Accordingly, we no |longer require that the "li-
censee nmaintain no |less than 50-percent ownership interest and voting contro
share in the [Whittier-Val dez] cable, including 100-percent ownership in the cable
stations and in the | and portion of the cables fromthe stations to the beach
joint of the subnmerged portion of the cable" as required in the original cable
| andi ng |icense authorization. [FN19]

11. Accordingly, we conclude that a grant of the application would be consi st -
ent with the Cable Landing License Act. W therefore consent to the proposed
transfer of control of Alaska Northstar to WC

I'11. ORDERI NG CLAUSES

12. In consideration of the foregoing, IT IS ORDERED t hat the application,
File Nos. SCL-94-004-TC and SCL-96-002-TC I S GRANTED, and Al aska Northstar Comru-
nications, L.L.C is authorized to transfer control of Al aska Northstar Communi ca-
tions, L.L.C. to WCI Cable, Inc. The cable |anding |icenses, SCL-94-004 and SCL-
96- 002, ARE MODIFIED to reflect this transfer of control

**20334 13. This Order is issued under Section 0.261 of the Commission's rules,
47 C.F.R. 8 0.261, and is effective upon release. Petitions for reconsideration
under Section 1.106 or applications for review under Section 1.115 of the Comm s-
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sion's rules, 47 CF.R 88 1.106, 1.115, may be filed within 30 days of the date
of public notice of this order (see 47 CF.R 8 1.4(b)(2)).

FEDERAL COVMUNI CATI ONS COWM SSI ON
Di ane J. Cornel

Chi ef

Tel econmuni cati ons Divi sion

I nternational Bureau

FN1. An Act Relating to the Landing and Operation of Submarine Cables in the
United States, 47 U S.C. 88 34-39 ("Cable Landing License Act"); 47 CF.R 8§ 1.767
(1996). We also note that the cable landing |icenses granted to Al aska Northstar
both contain ordering clauses stating that "[n]either this license nor the rights
granted herein shall be transferred, assigned, or in any manner either voluntarily
or involuntarily disposed of or disposed of indirectly by transfer of control of
the Licensee to any persons, unless the Federal Communications Commi ssion shal
give prior consent in witing." Al aska TelecomlLtd., L.C., Cable Landing License
File No. SCL-94-004, 10 FCC Rcd 6072, 6074 (Int'l Bur., 1995) ("Al aska Tel econt)
(On November 20, 1995, the International Bureau approved the change of nane of the
licensee from Al aska Tel ecom Ltd., L.C. to Alaska Northstar Conmuni cati ons,
L.L.C.); Alaska Northstar Conmunications, L.L.C., Cable Landing License, File No.
SCL-96- 002, DA 96-1815 § 14(4) (Int'l Bur., rel. Nov. 5, 1996) ("Whittier-Valdez
Cabl e") .

FN2. Al aska Tel ecom supra note 1.

FN3. Whittier-Valdez Cable, supra note 1.
FN4. Al aska Northstar/WCl Application at 1-2.
FN5. I1d. at 4.

FN6. 1d. at 3.

FN7. Comments of United Native American Tel ecomruni cations, Inc. (filed Nov. 14,
1997).

FN8. 47 C.F.R § 1.767(b) (1996).

FN9. Exec. Order No. 10530, reprinted as anmended in 3 U.S.C A § 301 app. at
459-60 (1994) ("EO 10530").

FN10. Letter from Diane J. Cornell, Chief, Tel ecommunications Division, |Interna-
ti onal Bureau, Federal Conmunications Conmi ssion, to Steven Lett, Deputy U S. Co-
ordinator, Ofice of International Conmunications and Information Policy, U S. De-
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partment of State (Nov. 10, 1997).

FN11. Letter from Vonya B. MCann, Acting Assistant Secretary, Bureau of Econom c
and Business Affairs, U S. Departnent of State, to Regina M Keeney, Chief, Inter-
nati onal Bureau, Federal Comunications Comm ssion (Dec. 4, 1997).

FN12. General Comrunication, Inc., Cable Landing License, File No. SCL-97- 003, DA
97-2357 (rel. Nov. 7, 1997) (granting a cable landing |icense extendi ng between
the Pacific Northwest United States and Al aska).

FN13. Al aska Northstar/WCl Application at 5.

FN14. See Cable & Wreless, plc., Cable Landing License, File No. SCL-96- 005, FCC
97-204 (rel. June 20, 1997) ("Cable & Wreless") (granting Cable & Wreless, plc.
a U K conpany, a license to owm a non-conmon carrier cable, except for the U S

| andi ng station which is to have no nmore than 20 percent foreign ownership w thout
pri or Comm ssion approval).

FN15. See Id. (applying effective conpetitive opportunities analysis under the
Cabl e Landing License Act to a non-conmon carrier cable landing |license applica-
tion); Telefonica Larga Distancia de Puerto Rico, Inc., Menorandum Qpi nion and Or-
der, 12 FCC Rcd 5173 (1997) (applying effective conpetitive opportunities analysis
under the Cable Landing License Act to a conmon carrier cable landing license ap-
plication). The Comm ssion has recently adopted new rules to elimnate the ef-
fective conpetitive opportunities test for applications fromWrld Trade O ganiza-
tion Menmber Countries to | and and operate subrmarine cables in the United States,
but these rules are not yet in effect. In the Matter of Rules and Policies on For-
eign Participation in the U S. Tel ecommuni cations Market, Market Entry and Regul a-
tion of Foreign-Affiliated Entities, Report and Order and Order on Reconsi dera-
tion, FCC No. 97-398 at T 93 (rel. Nov. 26, 1997) ("Foreign Participation Oder").

FN16. Cable & Wreless at T 28.
FN17. Whittier-Valdez Cable at T 14(7).
FN18. Al aska Northstar/WCl Application at 6-7. See also supra note 15.
FN19. See supra note 17.
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