Westlaw:

1999 WL 144097 (F.C.C.), 14 F.C.C.R. 3989, 14 FCC Rcd. 3989
(Citeas: 1999 WL 144097 (F.C.C.), 14 FCC Rcd. 3989)

Federal Conmuni cati ons Conmission (F.C. C.)
Cabl e Landi ng License
*1 I N THE MATTER OF PAC LANDI NG CORP

Application for a license to | and and operate in the United States a private
fi ber optic submarine cabl e system extendi ng anong the United States mainland,
Mexi co, Panama, Venezuela and the U.S. Virgin Islands.
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DA 99-510
Adopt ed: March 15, 1999
Rel eased: March 18, 1999

**3989 By the Chief, Tel econmunications Division:

I. Introduction

1. In this Oder, we grant the application of PAC Landing Corp. under the Cable
Landi ng License Act [FN1] for authority to |l and and operate a private fiber optic
submari ne cable systemto be called "Pan Anerican Crossing” or "PAC " extending
anong the U. S. mainland, Mexico, Panama, Venezuela and the U S. Virgin Islands.
This systemwi || be operated on a non-conmon carrier basis. We find that PAC Land-
ing Corp. has provided sufficient information under our rules to conply with the
Cabl e Landing License Act and that it would serve the public interest to grant the
cable landing |license subject to the conditions |isted bel ow

I'l. Application

2. PAC Landi ng Corp., a Delaware corporation, is an indirect wholly owned subsi -
diary of Pan Anerican Crossing Ltd., a Bernuda conpany, which, through a series of
i nternedi ate hol di ng conpanies, is an indirect wholly-owned subsidiary of d oba
Crossing Ltd., a Bernuda conpany which is majority owned by U S. interests. PAC

Landing Corp. will own the Grover Beach and St. Croix cable station term na
equi pnent, and the U.S. territory portions of PAC fromthe |anding stations to
one-half mle beyond the U S. territorial limt.

3. The proposed PAC systemwill connect: (1) G over Beach, California; (2)
Ti juana, Mexico; (3) Mzatlan, Mexico; (4) Fort Amador, Panama; (5) Ambush Range,
Panama; (6) Puerto Viejo, Venezuela; and (7) St. Croix, US. Virgin Islands. PAC
will be a state-of-the-art, optically anplified fiber system initially consisting
of two operational optical fiber pairs in each of the undersea segnents and a
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singl e operational fiber pair in each of the two diverse terrestrial segnents

bet ween **3990 Fort Amador and Anmbush Range. [FN2] The systemwill enploy a self-
heal ing, collapsed ring architecture, with wavel ength division nultiplexing. The
wet plant design will initially support 10 gigabits per second (Gbps) of capacity
on each fiber pair between terminal stations for service. Gven the system s col -
| apsed ring configuration, transni ssion capacity will be 20 Gops, upgradable to a
m ni mum of 40 Cbps using dense wavel ength division nultiplexing. The M ni num Capa-
city Unit (MCU will be an STM1 (155 Mips). Additionally, capacity may be nade
avail able for sale at the DS-3 |evel (45 Mips). The systemw ||l be capabl e of sup-
porting 128 STM1 MCUs.

4. As shown in Exhibit A of the application that is attached to this order, PAC
will consist of nine segnments: Segnent 1 will include the whole of the submarine
cabl e system between and including SystemInterface at the cable station at G over
Beach, California and Branching Unit 1. Segnent 2 will include the whole of the
submari ne cabl e system between and i ncluding the Branching Unit 1 and the System
Interface at the cable station in Tijuana, Mexico. Segment 3 will include the
whol e of the submarine cable system between and including Branching Unit 1 and
Branching Unit 2. Segment 4 will include the whole of the submarine cable system
bet ween and including Branching Unit 2 and the System Interface at the cable sta-
tion in Mazatlan, Mexico. Segnent 5 will include the whole of the submarine cable
system provi ded between and including Branching Unit 2 and the System Interface at
the cable station in Fort Amador, Panama, as well a Branching Unit 3, which wll
allow for a potential additional |anding or interconnection. Segnents 6A and 6B
will include the whole of the submarine cable system between and including the
System Interface at the cable station in Fort Amador, Panama and the cable station
i n Arbush Range, Panama. Segnment 7 will include the whole of the submarine cable
system provi ded between and including the cable station in Arbush Ri dge, Panama
and Branching Unit 4. Segnent 8 will include the whole of the submarine cable sys-
tem between and including Branching Unit 4 and the SystemInterface at the cable
station in Puerto Viejo, Venezuela. Segnment 9 will include the whole of the sub-
mari ne cabl e system provi ded between and including Branching Unit 4 and the System
Interface at the cable station in St. Croix, US. Virgin Islands. [FN3] Operation
of the PAC systemis anticipated to begin in February, 2000

I11. Coments

*2 5. The application was placed on public notice on Novenber 13, 1998. Tyco
Subnmarine Systens Ltd. (Tyco) filed comrents in support of the application. W re-
ceived no other conments. Pursuant to Section 1.767(b) of the Comm ssion's rules,

[ FNA] the Cable Landing License Act, and Executive Order No. 10530, we infornmed
the Departnent of State of the application. [FN5] The Departnent **3991 of State,
after coordinating with the National Tel ecommunications and |Information Adm nis-
tration and the Departnment of Defense, stated that it has no objection to issuance
of the cable landing license. [FN6]
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I'V. Discussion

A. Private Submarine Cable Policy

6. PAC Landi ng Corp. proposes to operate PAC as a non-common carrier systemin
whi ch capacity will not be offered indifferently to the user public. PAC Landing
Corp. requests a license under the Comm ssion's private submarine cable policy,
which is intended to pronmpte conpetition in the provision of international trans-
m ssion facilities. [FN7] Pursuant to this policy, the Comm ssion has authorized
non-common carrier cables where: (1) there is no | egal conpulsion to serve the
public indifferently; and (2) there are no reasons inplicit in the nature of the
operations to expect that the applicant would nake capacity available to the pub-
lic indifferently and indiscrimnately. [FN8]

7. In applying the first prong of the test to submari ne cabl e authorizations,
the Conmi ssion has stated that there will be no I egal conpulsion to serve the pub-
lic indifferently where there is no public interest reason to require facilities
to be offered on a comon carrier basis. This public interest analysis has gener-

ally focused on whether an applicant will be able to exercise market power because
of the lack of alternative facilities. Were there are sufficient alternatives,
the Conmi ssion has found that the licensee will [ack market power and will not be

able to charge nonopoly rates for cable capacity. The Comm ssion has found that,
in those circumstances, the public interest would be served by allowi ng a submar-
ine cable to be offered on a non-common carrier basis. [FN9]

8. No one has suggested that the public interest requires PAC to be operated on
a conmmon carrier basis. PACis not affiliated with any foreign carriers on the
foreign ends of the cable system and therefore does not control any bottl eneck fa-
cilities in the nmarkets PAC proposes to serve. No conmenter has disputed this
fact, and we find that, in light of all the circunstances, it would not serve the
public interest to inpose common carrier regulation on the operations of PAC at
this time. We note, however, that we retain the authority to inpose conmon carrier
or conmon-carrier-like obligations on the operations of this or any other submar-
ine cable systemif the public interest so **3992 requires. [FN10O] Furthernore, we
have al ways mai ntained the authority to classify facilities as commn carrier fa-
cilities subject to Title Il of the Comunications Act if the public interest re-
quires that the facilities be offered to the public indifferently. [FN11]

*3 9. Regarding the second prong of the test, we conclude that there is no reas-
on to expect that capacity in the proposed cable system would be held out to the
public indifferently. PAC Landing Corp. states that capacity will not be sold in-
differently to the user public. Instead, capacity will be assigned pursuant to in-
di vi dual i zed deci sions, and bul k capacity will be offered to a specific class of
el igible users. Users of bulk capacity will be able to obtain capacity on the sys-
temon the basis of indefeasible rights of user (IRUs). We therefore conclude that
PAC Landi ng Corp. will operate PAC on a non-comon carrier basis.
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10. W conclude that PAC Landing Corp. will not offer capacity in PACto the
public on a comon carrier basis and that the public interest does not require
that they do so. Accordingly, we conclude that it is appropriate to |license PAC on

a non-common carrier basis. We also find that the applicant will not provide a
tel econmuni cati ons service for a fee to such class of users as to be "effectively
available directly to the public" and thus will not be "tel ecomunications carri-

ers" under the 1996 Act. [FN12]
B. Omership and Landi ng Points

11. PAC Landing Corp. has provided the ownership infornmation required by Section
63.18(e)(6), 1.767(a)(6), and Section 63.18(h) of the Commi ssion's rules. PAC
Landing Corp. is ultimately controlled by d obal Crossing Ltd.. PAC Landi ng Corp
will |ease space in the building that houses the G over Beach cable station, and
will lease or own the building that houses the St. Croix cable station. PAC Land-
ing Corp. will own the Grover Beach and St. Croix cable station term nal equip-
ment, and the U S. territory portions of PAC fromthe |anding stations to the
points that are one-half mle beyond the U S. territorial Iimt. Wolly owned sub-
sidiaries of Pan American Crossing Ltd. will own or |ease space in the Panam and
Venezuel a | anding stations and will own the Pananma and Venezuel a cabl e station
term nal equi pnent, and the Panama and Venezuela territory portions of PAC from
the landing stations to the points that are one-half nile beyond the Panama and

Venezuela territorial limts. A Mexican entity, owned 49 percent by Pan Anerican
Crossing Ltd., will |ease space in the Mexican |landing stations and will own al
Mexi can territory PAC assets that it is required to own under the terns of its I|i-
cense. The buildings which will house the Mexican | andi ng stations and the remain-
ing Mexican-territory portions of PAC not owned by the Mexican |licensee will be
owned by a wholly owned subsidiary of Pan Anerican Crossing Ltd. Pan Anerican
Crossing Ltd. will own, directly or indirectly, the remai ning portions of PAC

**3993 12. The applicant states that during the pendency of the application, it
will become affiliated within the meaning of Section 63.18(h) (1)(A) of the Com
mssion's rules with a Japanese foreign carrier, G obal Access Ltd., through G ob-
al Crossing Ltd.'s proposed minority investnment in d obal Access Ltd. d obal Ac-
cess Ltd. is a start-up venture that was recently granted a Japanese Type-1 Tel e-
comuni cati ons License. Because the proposed cable does not land in Japan we find
that this affiliation does not affect grant of the Cable Landing License.

*4 13. PAC Landing Corp. has conplied with Section 1.767(a)(5) of the Conm s-
sion's rules by providing specific information on the cable |anding |ocations:
Grover Beach, California; Tijuana, Mexico; Mazatlan, Mexico; Fort Amador, Pananma
Ambush Range, Panama; Puerto Viejo, Venezuela; and St. Croix, U S. Virgin Islands.
[FN13] This license is therefore not subject to any further public notice or Com
m ssi on approval of the cable system s | anding points pursuant to the procedure in
Section 1.767(a)(5) of the Comm ssion's rules.
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C. Environmental | npact

14. Based on the information provided by the applicant and pursuant to the Com
m ssion's procedures inplenenting the National Environnental Policy Act of 1969,
[ FN14] we find that action on the present application would not significantly af-
fect the environment according to Section 1.1307(a) or (b) of the Conm ssion's
rules. Therefore, pursuant to Section 1.1306 of the Conmi ssion's rules, we con-
clude that grant of the requested license would not significantly affect the en-
vironment. Consequently, PAC Landing Corp. is not required to submt an environ-
ment al assessnent, and this application is categorically excluded from environ-
ment al processing.

V. Concl usi on

15. We grant PAC Landing Corp.'s application for authority to |l and and operate a
non-common carrier fiber optic submarine cable extending anong the United States
mai nl and, Mexi co, Pananma, Venezuela and the U S. Virgin Islands, subject to the
conditions listed bel ow

VI. Ordering C auses

16. Consistent with the foregoing and pursuant to the Cable Landi ng License Act
and Executive Order 10530, we hereby GRANT AND | SSUE PAC Landing Corp. a license
to land and operate a non-comon carrier fiber optic cable system (consisting of
two optical fiber pairs, with 20 Gops capacity upon conpletion, and upgradeable to
40 Gbps) extending among the United States mainl and, Mexico, Panama, Venezuel a and
the U S. Virgin Islands. This grant is subject to all rules and regul ations of the
Federal Communi cati ons Commi ssion (Conmission); any treaties or conventions rel at-
ing to comuni cations to which the United States is or may hereafter becone a
party; any action by the Conmi ssion or the Congress of the United States rescind-

i ng, changing, nodifying, or anending any rights accruing to any person hereunder;
and the follow ng conditions:

**3994 (1) The location of the cable systemwithin the territorial waters of
the United States, its territories and possessions, and upon its shore shall be in
conformty with plans approved by the Secretary of the Arny, and the cabl e shal
be nmoved or shifted by the Licensee at its expense upon the request of the Secret-
ary of the Arnmy whenever he or she considers such course necessary in the public
interest, for reasons of national defense, or for the nmintenance or inprovenment
of harbors for navigational purposes;

(2) The Licensee shall at all times conply with any requirenments of U S. gov-
ernment authorities regarding the |ocation and conceal ment of the cable facilit-

i es, buildings, and apparatus for the purpose of protecting and safeguarding the
cable frominjury or destruction by enenies of the United States;

*5 (3) The Licensee or any persons or conpanies controlling it, controlled by
it, or under direct or indirect common control with it do not enjoy and shall not
acquire any right to handle traffic on a cormon carrier basis to or fromthe
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United States, its territories, or its possessions unless such service be author-
i zed by the Commi ssion pursuant to Section 214 of the Communications Act, as
anmended;

(4) The Licensee or any persons or conpanies controlling it, controlled by it,
or under direct or indirect common control with it shall not acquire or enjoy any
right for the purpose of handling or interchanging traffic to or fromthe United
States, its territories, or its possessions to |and, connect, or operate cables or
land lines, to construct or operate radio stations, or to interchange traffic,
that is denied to any other United States conpany by reason of any concession,
contract, understanding, or working arrangenment to which the Licensee or any per-
sons controlling it, controlled by it, or under direct or indirect commobn contro
with it are parties;

(5) Neither this license nor the rights granted herein shall be transferred
assigned, or in any manner either voluntarily or involuntarily disposed of or dis-
posed of indirectly by transfer of control of the Licensee to any persons, unless
t he Conmi ssion shall give prior consent in witing;

(6) Pursuant to Section 2 of the Cable Landing License Act, 47 U S.C. § 35;
Executive Order No. 10530, as anmended; and Section 214 of the Comuni cations Act
of 1934, as anmended, 47 U.S.C. 8§ 214, the Conmission reserves the right to inpose
addi ti onal common carrier or comon-carrier-like regulation on the operations of
the cable systemif it finds that the public interest so requires;

(7) The Conmission reserves the right to require the Licensee to file an en-
vironment al assessnment or environnmental inpact statement should it determn ne that
the I anding of the cable at those l[ocations and construction of necessary cable
| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

**3995 (8) The Licensees shall maintain de jure and de facto control of the
U.S. portion of the cable system including the cable |anding stations in the
United States, sufficient to conply with the requirenents of this license;

(9) This license is revocable by the Conm ssion after due notice and opportun-
ity for hearing pursuant to Section 2 of the Cable Landing License Act, 47 U S.C
8§ 35, or for failure to conply with the terns of the authorizations;

*6 (10) The Licensee shall notify the Conmission in witing of the date on
which the cable is placed in service, and this |license shall expire 25 years from
such date, unless renewed or extended upon proper application, and, upon expira-
tion of this license, all rights granted under it shall be terninated; and

(11) The terns and conditions upon which this license is given shall be accep-
ted by the Licensee by filing a letter with the Secretary, Federal Comunications
Conmi ssi on, Washington, D.C. 20554, within 30 days of the release of the cable
 andi ng |icense.

17. This Order is issued under Section 0.261 of the Conm ssion's rules, 47
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C.F.R 8§ 0.261, and is effective upon adoption. Petitions for reconsideration un-
der Section 1.106 or applications for review under Section 1.115 of the Conm s-
sion's rules, 47 CF.R 88 1.106, 1.115, may be filed within 30 days of the date
of public notice of this order (see 47 CF.R 8 1.4(b)(2)).

FEDERAL COWVMUNI CATI ONS COWM SSI ON
Rebecca Arbogast

Chi ef

Tel econmuni cati ons Di vi sion

I nternational Bureau

FN1. An Act Relating to the Landing and Operation of Submarine Cables in the
United States, 47 U.S.C. 88 34-39 (1994) (Cable Landing License Act).

FN2. Certain undersea segnents, and the terrestrial segnents between Fort Amador
and Anbush Range, will also contain an additional fiber pair, which initially wll
be dark.

FN3. The SystemInterface is defined as a nmultiple of a Synchronous Transport WMbd-
ule 1 (STM1) digital input/output port on the digital distribution frane
(excluding the digital distribution frane itself).

FN4. 47 C.F.R § 1.767(b) (1997).

FN5. Letter from Diane J. Cornell, Chief, Teleconmunications Division, |nterna-
ti onal Bureau, Federal Conmunications Conm ssion, to Steven W Lett, Deputy U S
Coordi nator, Ofice of International Communications and Information Policy, U S
Department of State (Nov. 20, 1998).

FN6. Letter from Amb. Vonya B. McCann, United States Coordinator, I|nternational
Communi cations and Information Policy, U S. Departnent of State, to Regina M
Keeney, Chief, International Bureau, FCC (Feb. 5, 1999).

FN7. See Tel -Optik, Ltd., Menorandum Opinion and Order, 100 F.C.C.2d 1033,
1040-42, 1046-48 (1985); see also Cable & Wreless, plc, Cable Landing License, 12
FCC Rcd 8516 (1997).

FN8. See Cable & Wreless, 12 FCC Rcd at 8522; see also Optel Commrunicati ons,
Inc., Conditional Cable Landing License, 8 FCC Rcd 2267 (1993); National Associ-
ation of Regulatory Utility Comm ssioners v. FCC, 525 F.2d 630, 642 (D.C. Cir.)
(NARUC I), cert. denied, 425 U. S. 992 (1976).

FN9. See, e.g., Cable & Wreless, 12 FCC Rcd at 8523.

FN10. See 47 U.S.C. & 35 (providing that a Iicense may be granted "upon such terns

© 2008 Thonmson/West. No Caimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS0.261&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.106&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.115&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS34&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS39&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.767&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1017&FindType=Y&ReferencePositionType=S&SerialNum=1985033159&ReferencePosition=1040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1017&FindType=Y&ReferencePositionType=S&SerialNum=1985033159&ReferencePosition=1040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1997265585
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1997265585
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997265585&ReferencePosition=8522
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1993255489
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&SerialNum=1993255489
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1975113037&ReferencePosition=642
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1975113037&ReferencePosition=642
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&SerialNum=1976215997
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4493&FindType=Y&ReferencePositionType=S&SerialNum=1997265585&ReferencePosition=8523
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS35&FindType=L

1999 WL 144097 (F.C.C.), 14 F.C.C.R. 3989, 14 FCC Rcd. 3989
(Citeas: 1999 WL 144097 (F.C.C.), 14 FCC Rcd. 3989)

as shall be necessary to assure just and reasonable rates and service in the oper-
ation and use of cables so Iicensed").

FN11. See, e.g., Cable & Wreless, 12 FCC Rcd at 8531; AT&T Corp. et al., Cable
Landi ng License, DA 98-1711, File No. SCL-AMD-19980902-00018, T 15 (rel. Dec. 15,
1998).

FN12. See 47 U.S.C. 8§ 153(44) (defining "tel econmunications carrier"); Cable &
Wreless, 12 FCC Rcd at 8523.

FN13. Letter from Sherri L. Cook, Vice President, PAC Landing Corp. to Magalie Ro-
man Sal as, Secretary, FCC (Jan. 29, 1999).

FN14. 47 C.F. R 88 1.1301-.1319 (1997).
**3996 Exhibit A

Pan Anerican Crossing - PAC

TABULAR OR GRAPHI C MATERI AL SET FORTH AT THI'S PO NT IS NOT DI SPLAYABLE
1999 W 144097 (F.C.C.), 14 F.C.C.R 3989, 14 FCC Rcd. 3989
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