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I. Introduction

1. In this Oder, we grant the application of Australia-Japan Cable (Guam Lim
ited ("AJC Guamt'), pursuant to the Cable Landing License Act [FNl] and Executive
Order No. 10530, [FN2] for authority to |land and operate a private fiber optic
submari ne cable systemto be called the "Australia-Japan Cable," or "AJC " extend-
i ng between Australia, Guam and Japan. [FN3] AJC Guam proposes to operate AJC on a
non-common carrier basis. W find that AJC Guam has provided sufficient informa-
tion under our rules to conply with the Cable Landi ng License Act, and that it
woul d serve the public interest to grant the cable landing |icense subject to the
condi tions set out bel ow.

I'l. Application

2. According to the AJC Application, AJC Guam which will own and control the
portion of AJC located in U S. territorial waters, is a conpany organi zed and ex-
i sting under the | aws of Bernuda. AJC Guamis wholly owned by Australia-Japan
Cable Limted ("AJC Ltd."), which in turn is wholly owned by Australia-Japan Cabl e
Hol ding ("AJCH'), both Bernuda conpanies. [FN4] AJCH, AJC **24058 Ltd., and AJC
Guam are 39.9 percent indirectly owned by Telstra Corporation Limted ("Telstra"),
the Australian incunbent tel econmunications carrier providing |local and | ong dis-
tance, including international, services in Australia. [FN5] Telstra, in turn, is
50. 01 percent owned by the Australian Governnent. Additional owners of AJCH, AJC
Ltd., and AJC Guam are: Concert d obal Networks Services Limted, a Bernuda cor-
poration ultimately owned 50 percent by AT&T Corporation and 50 percent by British
Tel ecom PLC, both publicly traded comruni cati ons conpanies (10.1 percent); Japan
Tel ecom Co., Ltd., a publicly traded Japanese corporati on engaged in conmmuni ca-
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tions (10 percent); MCl Worl dCom G obal Network Services Linited, a Bernuda cor-
poration ultimtely owned by MCI WorldcomlInc., a publicly traded conmuni cations
conmpany (15 percent); NIT Communi cations Corporation, a Japanese corporation and
whol |y owned subsi diary of N ppon Tel egraph and Tel ephone Corporation, a Japanese
corporation engaged in comunications that is 46.7 percent owned by the Japanese
Government (10 percent) [FN6]; and Tel egl obe Inc., a publicly traded Canadi an cor -
poration engaged in conmuni cations (15 percent). [FN7]

3. AJC Guam s i medi ate parent, AJC Ltd., also wholly owns: (1) Australia-Japan
Cable (Australia) Limted ("AJC Australia"), the entity that will own and contro
the portion of the cable |ocated in Australian territorial waters; (2) Australia-Ja-
pan Cable (Japan) Limted ("AJC Japan”), the entity that will own and control the
portion of the cable |located in Japanese territorial waters; and (3) Australia-Ja-
pan Cabl e (Managenent) Limted ("AJC Managenent"), a Bernuda corporation that wll
manage the cable pursuant to a contractual arrangenent between the owners of the
cabl e and AJC Managenent. AJC Ltd. itself will own and control the portions of the
cable located in international waters. [FN8]

*2 4. AJC will connect Australia, Guam and Japan, with two separate |anding
points in each location. AJC will be configured as a two-fiber pair ""coll apsed
ring" network, with a single backbone in deep water between Australia and Japan
and doubl e branch landings to terninals in Australia, Guam and Japan. The total
di stance of the cable will be approximately 12,000 kiloneters. In addition, AJC
will use terrestrial transm ssion |inks between the in-country ternminals (and op-
tionally a submarine |ink for Japan) to close the collapsed ring. [FN9] A map of
AJC is attached as Exhibit A AJC will provide synchronous digital hierarchy (SDH)
transmission facilities over optical fiber pairs operated at a nom nal wavel ength
of about 1.5 microneters and using optical anplification. Each fiber pair will be
capabl e of carrying 32 separate wavel engths in each direction, each nodulated to
STM 64 | evel, although the initial equipnent provisioning will be linked to that
required to support four such separate wavel engths in each direction per fiber
pair. Thus, the total design capacity, based on current technol ogy, will be 320
CGbps **24059 per fiber pair, initially equipped to 40 Gops per fiber pair. [FN1O]

5. According to the AJC Application, AJC capacity will be available on three
pat hs: Australia-Japan; Australia-Guam and Guam Japan. Applicants state that ca-
pacity purchasers will be able to interconnect with several other planned and ex-
isting cables in Australia, Guam and Japan, that future use of AJC may conprise
other than SDH traffic, such as Internet Protocol traffic through high speed

routers, and that AJC will be capable of supporting such alternative use of each
wavel engt h through the provision of suitable transm ssion equi prent. Applicants
al so state that it will be possible to expand the capacity of AJC, either to carry

Internet Protocol traffic or to provide transport of additional SDH traffic. AJC s
owners plan to place the cable into commercial service by June 30, 2001. [FN11]

6. According to Applicants, the AJC Ltd. subsidiaries that will own and contro
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the portions of AJC located in territorial waters will obtain Indefeasible Rights
of Use ("IRUs") in cable |anding stations owned by | anding parties other than AJC
subsidiaries. AJC Guamwi |l receive an IRU from Concert G obal Network USA LLC, a
Del aware corporation that owns 100 percent of the existing Tangui sson, Guam and
Tumon Bay, Guam |l anding stations. [FN12] In Japan, AJC Japan will receive an |RU
from NTT Comuni cati ons Corporation, the 100 percent owner of the Shima, Japan
cable landing station and an IRU from Japan Tel ecom Co., Ltd., the 100 percent
owner of the Maruyama, Japan cable landing station. [FN13] In Australia, AJC Aus-
tralia will receive an IRU from Tel stra Corporation Limted, the 100 percent owner
of the Oxford Falls, Australia and Paddi ngton, Australia cable |anding stations.

[ FN14] Pursuant to the landing party agreenments entered into by the AJC Ltd. sub-
sidiaries with the four landing parties, the landing parties are required to
provi de space and connection with the network at the cable stations to alternative
carriers on a nondiscrimnatory basis for the provision of backhaul services
between the cable station and a central office or international gateway, either
for the carriers' own purposes or for purposes of resale to third parties. [FN15]
Applicants state that in Guam all backhaul services will be provided by carriers
unaffiliated with the owners of AJC and that in Australia and Japan, where cable
users al so have the right to receive backhaul services fromthe | anding parties,
these services nmust be provided on a nondiscrininatory basis to cable users.

[ FN16]

I1l. Comrents

*3 7. W& placed the AJC Application on public notice on July 12, 2000. [FN17]
We received no **24060 comments on the application. Pursuant to Section 1.767(b)
of the Comm ssion's rules, [FN18] the Cable Landing License Act, and Executive
Order No. 10530, we infornmed the Department of State of the AJC Application and
the AJC Cct. 23 Letter. [FN19] The Departnment of State, after coordinating wth
the National Tel ecomrunications and Information Adm nistration and the Depart nent
of Defense, stated that it has no objection to the issuance of the cabl e |anding
i cense. [FN20]

I V. Discussion

8. Section 35 of the Cable Landing License Act provides that |icenses may be
granted upon "such terns as shall be necessary to assure just and reasonable rates
and service in the operation and use of cables so licensed." [FN21] In the Foreign
Partici pation Order, [FN22] the Comm ssion adopted a presunption in favor of
granting applications by applicants that are affiliated with carriers in destina-
tion markets that are World Trade Organi zation (WO nenbers. The Conmi ssion ob-
served that if a particular application presents unusual risks to conpetition, the
Commi ssi on can address nost potential problens by inmposing conditions on the Ii-
cense. [FN23] Each of the countries in which the proposed cable would | and where
AJC Guam has foreign carrier affiliations as described belowis a WO nenber.
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9. AJC Guamcertifies that it is affiliated with foreign carriers, within the
meani ng of 47 C.F. R Section 63.09(d) of the Conmission's rules, in the destina-
tion countries of Australia and Japan. Specifically, AJC Guam states that it is
affiliated with: Telstra, the incumbent provider of |ocal and |ong distance ser-
vices in Australia; Telstra Japan KK, which holds a Type | tel ecomunications li-
cense in Japan but has not yet obtained approval to offer services; and Telstra
Si ngapore Pte Ltd. (Japan Branch), which holds a Type Il tel econmunications |i-
cense in Japan, allowing it to resell voice data and fax services in Japan and to
of fer international tel ecomunications services. [FN24] In addition, AJC Guam ad-
vises that AJC Australia, a wholly owned subsidiary of AJC Guam s parent AJC Ltd.
will apply for a Carrier License in Australia. [FN25] AJC Guam asserts that, al-
t hough the Commi ssion previously has found that Tel stra possesses market power in
Australia, the Conmi ssion also has found that carriers have **24061 effective com
petitive opportunities to provide international facilities-based services. [FN26]

10. Because the proposed cable's foreign affiliates are in countries that are
WIO nenbers, there is a presunption in favor of granting AJC Guanis application to
| and and operate AJC in the United States. [FN27] W find no reason, based on the
record before us, to rebut this presunption. However, as we have di scussed previ-
ously, [FN28] where there is a risk of conpetitive harmto U S. consuners and to
conpetitive providers, including telecomunications service providers and informa-
tion service providers, due to an applicant's affiliation with dom nant foreign
carriers and foreign cable | anding stations in foreign destinations, we have im
posed certain conditions designed to address possible harnms to conpetition. [FN29]

*4 11. The Commi ssion |licenses submarine cables to be operated on either a com
non carrier or non-common carrier basis, [FN30] and requires a cable landing I|i-
cense applicant to indicate under which of these two regulatory categories it
seeks to operate. [FN31] AJC Guam proposes to operate AJC as a non-conmon carri er
submari ne cable systemin which capacity will not be offered indifferently to the
user public.

12. The Commi ssion's private submarine cable policy is intended to pronote com
petition in the provision of international transnmission facilities. [FN32] In de-
term ni ng whether a cable systemqualifies to be operated on a non-comon carri er
basi s, the Conmi ssion uses the two-part test set forth by the United States Court
of Appeals for the District of Colunmbia Circuit in NARUC |I. [FN33] Pursuant to
this **24062 policy, the Comm ssion has authorized non-common carrier cables
where: 1) there is no legal conpulsion to serve the public indifferently; and 2)
there are no reasons inplicit in the nature of the operations of the submarine
cabl e systemto expect an indifferent holding-out to the eligible user public.

[ FN34]

13. In applying the first prong of NARUC | to submarine cabl e authorizations,
the Conm ssion has stated that there will be no | egal compulsion to serve the pub-
lic indifferently where there is no public interest reason to require facilities
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to be offered on a conmon carrier basis. This public interest analysis generally
has focused on whether an applicant will be able to exercise market power because
of the lack of alternative facilities, although the Comm ssion has not limted it-
self to that reasoning. [FN35] Were there are sufficient alternatives, the Com

m ssion has found that the licensee will l[ack market power and will not be able to
charge nonopoly rates for cable capacity. The Conmmi ssion has found that, in those
circunmst ances, the public interest would be served by allow ng a submarine cable
to be offered on a non-conmon carrier basis. [FN36]

14. 1If the Conmission finds that there is no public interest reason to require
the submarine cable facilities to be offered on a common carrier basis, then, un-
der the second prong of the NARUC | test, the Conm ssion considers whether there
is reason to expect an indifferent hol ding-out by the applicant to the eligible
user public. If the Conm ssion finds that an applicant has shown that it will make
i ndi vi dual i zed deci si ons whet her and on what ternms to provide service and will not
undertake to serve all custoners indifferently, the Conm ssion has held that the
second prong of the test has been net. [FN37]

15. Notwi t hstandi ng a Conmi ssion decision not to require a submarine cable sys-
temto be operated on a comon carrier basis, the Commission retains the authority
to i npose conmon carrier or common-carrier-like obligations on the operations of
that cable system if the public interest so requires. [FN38] Furthernore, the
Commi ssi on has al ways nmintai ned the authority subsequently to classify facilities
as conmon carrier facilities subject to Title Il of the Communications Act if the
public interest **24063 requires that the facilities be offered to the public in-
differently. [FN39]

*5 16. In this case, with respect to the second prong of the test, AJC Guam pro-
poses to operate AJC on a non-conmon carrier basis, offering bulk capacity to a
specific class of eligible users, including conmon carriers, on an origi nal owner-
ship, IRU, or |ease of capacity basis. AJC Guamwi |l not hold out to the public
indifferently, but will make individualized decisions in particular cases whether
and on what ternms to deal with prospective custoners. [FN4O] Based on these rep-
resentations, we conclude that there is no reason to expect an indifferent hold-
ing-out to the eligible user public.

17. Wth respect to the first prong of the test, AJC Guam asserts that there are
sufficient existing and planned facilities on the route to constrain the ability
of AJC Guam to exercise market power. [FN41l] AJC asserts that existing and pl anned
common carrier and private cable systenms offer connectivity between Australi a,
Guam and Japan, and that AJC is designed not only to provide capacity between
these points, but to be a link between cables providing transpacific capacity.
[FNA2] AJC Guam states that these systens include the follow ng cabl es extending
to one or nore of the countries other than the United States in which AJC would
l and: (1) NPC (authorized on a non-conmon carrier basis to serve the U S. Min-
| and, Al aska, and Japan); [FN43] (2) TPC-4 (authorized on a common carrier basis
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to serve the U S. Miinland, Canada, and Japan); [FN44] (3) PacR m\ést (authorized
on a conmon carrier basis to serve Australia and Guan); [FN45] (4) PacRi nEast
(authorized on a common carrier basis to serve Hawaii and New Zeal and); [FN46] (5)
HAW S5 (authorized on a conmon carrier basis to serve the U S. Minland and
Hawaii); [FN47]**24064 (6) TPC-5 (authorized on a conmon carrier basis to serve
the U S. Mainland, Hawaii, Guam and Japan); [FN48] (7) Southern Cross (authorized
on a conmon carrier basis to serve the U S. Miinland, Hawaii, Fiji, New Zeal and
and Australia); [FN49] (8) China-US (authorized on a non-conmmon carrier basis to
serve the U S. Minland, China, Taiwan, Japan, South Korea, and Guam); [FN50] (9)
Guam Phi | i ppi nes (authorized on a non-common carrier basis to serve Guam and the
Phi li ppines); [FN51] (10) Oxygen USA (authorized on a non-conmon carrier basis to
serve the U.S. Mainland and various oversea points, including Australia, Guam and
Japan); [FN52] and (11) Japan-US (authorized on a non-conmon carrier basis to
serve the U S. Minland, Japan, and Hawaii). [FN53]

18. We find that the public interest would be served by the provision of addi-
tional capacity on the routes proposed to be served by AJC, particularly on the
Guam Australia route. Currently, two U S. cables directly serve Australia: PacRi m
West and Sout hern Cross. Mreover, PacRinEast, a conmon carrier cable that serves
the U. S. Miinland, Hawaii, and New Zeal and, indirectly serves Australia via the
Tasman-2 cable linking Australia and New Zeal and.

**24065 19. In its recent Notice of Proposed Rul emaki ng addressing conpetition
in the submarine cable nmarket, the Conmi ssion noted the inportance of pronoting
t he expansion of capacity and facilities-based conpetition, which will result in
i nnovation and | ower prices for U S. consuners of international comunications
services. [FN54] At the sane tine, we are concerned about a possible risk of com
petitive harmto U S. consuners and conpetitive providers on the U S.-Australia
route due to AJC Guams affiliation with a dom nant foreign carrier and foreign
cable landing stations in the cable's destination market of Australia. [FN55]

*6 20. Wth respect to Australia, the International Bureau has found AJC Guam s
foreign affiliate in Australia, Telstra, to have narket power in the local ex-
change market in Australia, [FN56] and thus treats Telstra's wholly owned U. S
subsidiary, Telstra, Inc. (Tl) as dom nant on the U S.-Australia route. [FN57] In
1998, the International Bureau found that U. S. carriers have effective conpetitive
opportunities to provide international facilities-based service in Australia.
[FN58] At the sanme tinme, however, Telstra is the landing party for alnost all sub-
mari ne cables in Australia. The Commission, in its Foreign Participation Oder,
determ ned that the relevant markets on the foreign end of a U S. internationa
route generally include: international transport facilities or services, including
cabl e I anding station access and backhaul facilities; inter-city facilities or
services; and | ocal access facilities or services on the foreign end. [FN59] Tel -
stra, therefore, has market power in at |east two of the three rel evant nmarkets --
cabl e landing station access and | ocal access facilities or services -- on the
Australian end of the U S.-Australia route. [FN60] We are concerned that AJC s
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foreign affiliate, Telstra, mght favor AJC or affiliated tel econmunications or

i nformati on service providers. W recently addressed simlar concerns about poten-
tial conmpetitive harmto U S. consunmers and service providers by attaching a Iim
ited set of conditions to a submarine cable license for a network serving the
United States and destination countries in South Anerica. [FN61]

21. In this instance, given that the AJC owners do not plan to conmence conmer -
cial service until sonetime just prior to June 30, 2001 and given that Southern
Cross, a new common carrier cable, **24066 recently began service, we find that
mar ket forces and a |imted nunber of additional conditions will constrain the
ability of AJC Guamand its foreign affiliates in Australia to engage in anticom
petitive practices. [FN62] Mreover, we note that the AJC | andi ng party agreenents
bet ween the | anding parties (including Telstra) and the I RU holders (including AJC
Australia and AJC Guan) require the landing parties to provide space and connec-
tion with the network at the cable stations to alternative carriers on a nondis-
crimnatory basis for the provision of backhaul services between the cable station
and a central office or international gateway, either for the carriers' own pur-
poses or for purposes of resale to third parties. [FN63] Further, where the |and-
ing parties, such as Telstra, will provide backhaul services or interconnection,
they must provide them on a nondiscrimnatory basis to cable users. [FN64] Fi-
nally, the availability of regional submarine cable |inks (SEA-ME-WE-3, APCN and
JASURAUS [ FN65]), that together connect Australia, via Indonesia, to the Philip-
pi nes, and the availability of Guam Philippines, [FN66] connecting the Philippines
to Guam wll help to create conpetition on the U S.-Australia route.

*7 22. The AJC Nov. 6 Letter indicates that AJC Guamand its affiliates in AJC

are willing to accept certain conditions to the authorization to | and and operate
AJC. [FN67] AJC and its affiliates have accepted the followi ng three conditions:
(1) AJC Guam states that it is willing to comrit that it will neither

(directly or indirectly) accept fromnor offer to an affiliated domi nant carrier
or foreign landing station owed by an affiliated dom nant carrier in Australia a
"special concession" as that termis defined in Section 63.14(b) of the Conm s-
sion's rules, 47 C.F.R § 63.14(hb).

(2) AJC Guam agrees to provide the Conm ssion with quarterly reports (within
90 days fromthe end of each cal endar quarter) summarizing the provisioning and
mai nt enance of all network facilities and services procured from AJC Guam s dom n-
ant affiliates and foreign cable | anding stations owned by AJC Guam s dom nant af-
filiates in Australia, including, but not Iinmted to those services procured on
behal f of custoners or any joint **24067 venture in which AJC Guam or any dom nant
affiliates participate. This report will contain the infornmation required in Sec-
tion 63.10(c)(4) of the Cormission's rules, 47 C.F.R § 63.10(c)(4).

(3) AJC states that it is the intent of AJC Guamand its affiliates to
provi de capacity users direct interface access to the cable network interface as
well as the ability to collocate their own equi pnrent on comercially reasonabl e
and non-discrimnatory terns at the cable stations in order to access the AJC net-
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work. In order to clarify that intention, AJC Guam states that it is willing to
agree to a condition that capacity users will (if requested by the user) be
provided direct interface access to the cable network interface as well as the
ability to collocate their own equi prent on conmercially reasonabl e and non-
discrimnatory terns at the cable stations in order to access the AJC networKk.

The conditions agreed to by AJC Guam and its affiliates, along with the conditions
regularly attached to the grant of non-common carrier cables, should serve to ad-
dress our concerns that AJC s foreign affiliate, Telstra, might favor AJC or af-
filiated tel ecomruni cati ons and informati on service providers.

23. Based on the analysis above, we conclude that AJC Guamw || not offer capa-
city in AJCto the public on a conmon carrier basis, and that the public interest
does not require that it do so. Accordingly, we conclude that it is appropriate to
license AJC on a non-common carrier basis, but with certain comon-carrier-I|ike
conditions designed to detect and deter anticonpetitive activity detrinental to
U.S. consuners. We enphasize that our decision to grant this cable |landing Iicense
to AJC Guam on a non-conmon carrier basis is predicated in part upon the current
and planned facility alternatives in the region. Because of these alternatives,
carriers and users alike will have viable choices other than AJC when seeking ca-
pacity. If the public interest should require, we retain the authority to nodify
these conditions and to classify these facilities as conmon carrier facilities

subject to Title Il of the Conmmunications Act. We also find that AJC Guamw || not
provi de a tel ecomruni cations service for a fee to such class of users as to be
""effectively available directly to the public" and thus will not be a

t el econmuni cations carrier” under the 1996 Act. [ FN68]

V. Ownership And Landi ng Points

*8 24. AJC Guam has provided the ownership information required by Sections
1.767(a)(6) and 63.18 of the Comri ssion's rules. According to the AJC Application,
AJC Guamis 39.99 percent indirectly owned by Telstra, itself 50.01 percent owned
by the Australian Governnent; 15 percent indirectly owned by MCI Wrldcom 15 per-
cent indirectly owned by Tel egl obe Inc.; 10.01 percent owned by Concert d obal
Net wor k Services, a 50/50 joint venture of AT&T Corporation and British Tel ecom
PLC, 10 percent indirectly owned by Japan Tel ecom Co., Ltd.; and 10 percent indir-
ectly owned by NTT, itself 53 percent owned by the Japanese Government. AJC Guam
will hold an IRU in the Tangui sson, Guam and Tunon Bay, Guam | andi ng stations and
will own and control the portion of AJC located in U S. territorial waters.
Whol | y- owned subsidiaries of AJC Guanlis direct parent, AJC Ltd., will hold IRUs in
the Japan and Australia cable stations. These subsidiaries will own the portions
of AJC | ocated, respectively, in Japanese and Australian territorial waters, while
AJC Ltd. itself will own and control the portions of the cable located in interna-
tional waters. AJC Guam states that it is affiliated, in **24068 AJC s destination
markets, with Telstra, Telstra Japan KK, and Tel stra Singapore Pte Ltd. [FN69]

25. AJC Guam states that AJCwill land at: Shina, Japan; Maruyama, Japan; Tan-
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gui sson, Guam U.S. A ; Tumon Bay, Guam U.S. A ; Oxford Falls, Australia; and Pad-
di ngton, Australia, AJC Guam has conplied with Section 1.767(a) of the Commi s-
sion's rules, which requires applicants to file a specific description of any

I andi ng point, including a map. [FN70] AJC Guam has filed, with the AJC Applica-
tion, the specific description of each |anding point, maps showi ng specific co-
ordi nates of each landing station, and the identity, citizenship, and specific
owner shi p share of each owner of each U.S. landing station. These are attached as
Exhibits B-E. The license therefore is not subject to any further public notice or
Commi ssi on approval of the cable system s | anding points pursuant to the procedure
in Section 1.767(a).

VI . Environnental |npact

26. Based on the information provided by AJC Guam and pursuant to the Conm s-
sion's procedures inplenenting the National Environmental Policy Act of 1969,
[FN71] we find that acting on the AJC Application would not significantly affect
the environnment according to Section 1.1307(a) or (b) of the Conm ssion's rules.
Therefore, pursuant to Section 1.1306 of the Comm ssion's rules, we conclude that
grant of the requested license would not significantly affect the environnment.
Consequently, AJC Guamis not required to submt an environnental assessnent, and
the AJC Application is categorically excluded from environmental processing.

VI1. Concl usion

27. W grant the AJC Application for authority to |l and and operate a non-common
carrier fiber optic submari ne cabl e extendi ng between Tangui sson and Tunon Bay,
Guam Shima and Maruyama, Japan; and Oxford Falls and Paddi ngton, Australia, sub-
ject to the conditions listed bel ow

VIIl. Odering Cl auses

*9 28. Consistent with the foregoing and pursuant to the Cable Landi ng License
Act and Executive Order 10530, we hereby GRANT AND | SSUE AJC Guam a |icense to
| and and operate a non-comon carrier fiber optic cable two-fiber pair "coll apsed
ring" network that uses SDH technology to provide an initial system capacity of 40
CGbps per fiber pair for service and protection, upgradable to a total design capa-
city of 320 Ghps per fiber pair, extending between Guam U. S. A and Japan and Aus-
tralia. This grant is subject to all rules and regul ations of the Conm ssion; any
treaties or conventions relating to conmunications to which the United States is
or may hereafter become a party; any action by the Comr ssion or the Congress of
the United States rescinding, changing, nodifying, or amending any rights accruing
to any person hereunder; and the follow ng conditions:

(1) The location of the cable systemwi thin the territorial waters of the
United States, its territories and possessions, and upon its shore shall be in
conformty with plans approved by the Secretary of the Arny, and the cabl e shal
be moved or shifted by the Licensee at its **24069 expense upon the request of the
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Secretary of the Arnmy whenever he or she considers such course necessary in the
public interest, for reasons of national defense, or for the maintenance or im
provenent of harbors for navigational purposes;

(2) The Licensee shall at all times conply with any requirenments of U S. gov-
ernment authorities regarding the |ocation and conceal ment of the cable facilit-

i es, buildings, and apparatus for the purpose of protecting and safeguarding the
cable frominjury or destruction by enenies of the United States;

(3) The Licensee or any persons or conpanies controlling it, controlled by it,
or under direct or indirect common control with it do not enjoy and shall not ac-
quire any right to handle traffic on a common carrier basis to or fromthe United
States, its territories, or its possessions unless such service be authorized by
t he Conmi ssion pursuant to Section 214 of the Communi cations Act, as amended;

(4) The Licensee or any persons or conpanies controlling it, controlled by it,
or under direct or indirect common control with it shall not acquire or enjoy any
right to | and, connect, or operate submarine cables that is denied to any other
United States conpany by reason of any concession, contract, understanding, or
wor ki ng arrangenent to which the Licensee or any persons controlling it, con-
trolled by it, or under direct or indirect cormon control with it are parties;

(5) Neither this license nor the rights granted herein shall be transferred
assigned, or in any manner either voluntarily or involuntarily disposed of or dis-
posed of indirectly by transfer of control of the Licensee to any persons, unless
t he Conmi ssion shall give prior consent in witing;

(6) The Commi ssion reserves the right to require the Licensee to file an en-
vironment al assessnment or environnmental inmpact statement should it determni ne that
the I anding of the cable at those locations and construction of necessary cable
| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

*10 (7) Pursuant to Section 2 of the Cable Landing License Act, 47 U.S.C. §
35; Executive Order No. 10530, as anended; and Section 214 of the Comruni cati ons
Act of 1934, as anended, 47 U S.C. 8§ 214, the Conmission reserves the right to im
pose conmon carrier or conmon-carrier-like regulation on the operations of the
cable systemif it finds that the public interest so requires;

(8) The Licensee shall maintain de jure and de facto control of the U S. por-
tion of the cable system including the cable |anding stations in the United
States, sufficient to conply with the requirements of this license;

(9) This license is revocable by the Conm ssion after due notice and opportun-
ity for hearing pursuant to Section 2 of the Cable Landing License Act, 47 U S.C
8§ 35, or for failure to conply with the terms of this license;

(10) The Licensee shall notify the Commission in witing of the date on which
the cable is **24070 placed in service, and this license shall expire 25 years
fromsuch date, unless renewed or extended upon proper application, and, upon ex-
piration of this license, all rights granted under it shall be terninated;
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(11) The terns and conditions upon which this license is given shall be accep-
ted by the Licensee by filing a letter with the Secretary, Federal Conmunications
Conmi ssi on, Washington, D.C. 20554, within 30 days of the release of the cable
 andi ng |icense;

(12) The Licensee shall not either directly or indirectly accept from nor of-
fer to an affiliated donmi nant carrier or foreign | anding station owned by an af-
filiated dom nant carrier in Australia a "special concession," as that termis
defined in Section 63.14(b) of the Conmission's rules, 47 C.F.R § 63.14(b);

(13) The Licensee shall provide the Commission with quarterly reports (within
90 days fromthe end of each cal endar quarter) sunmarizing the provisioning and
mai nt enance of all network facilities and services procured fromthe Licensee's
domi nant affiliates and foreign cable |anding stations owed by AJC Guam s domi n-
ant affiliates in Australia, including, but not Iinited to those services procured
on behal f of custoners or any joint venture in which the Licensee and any doni nant

affiliates participate; this report will contain the information required in Sec-
tion 63.10(c)(4) of the Conmission's rules, 47 CF.R § 63.14(c)(4); and
(14) The Licensee and its affiliates will provide capacity users direct inter-

face access (if requested by the user) to the cable network's interface as well as
the ability to collocate their own equi pnent on commercially reasonabl e and non-
discrimnatory terns at the cable stations in order to access the AJC networKk.

*11 29. This Order is issued under Section 0.261 of the Commission's rules, 47
C.F.R § 0.261, and is effective upon adoption. Petitions for reconsideration un-
der Section 1.106 or applications for review under Section 1.115 of the Conm s-
sion's rules, 47 C.F.R 88 1.106, 1.115, may be filed within 30 days of the date
of public notice of this order (see 47 CF.R 8§ 1.4(b)(2)).

FEDERAL COMMUNI CATI ONS COWM SSI ON
Jacquel ynn Ruff

Associ ate Chi ef

Tel econmuni cati ons Di vi sion

I nternati onal Bureau

FN1. An Act Relating to the Landi ng and Operation of Submarine Cables in the
United States, 47 U S.C. 88 34-39 (Cable Landing License Act).

FN2. Exec. Ord. No. 10530 reprinted as anended in 3 U.S.C. § 301

FN3. See Australia-Japan Cable (Guanm) Limted Application to Land and Operate in
the United States a Private Submarine Fiber Optic Cable Network, filed June 29,
2000 (AJC Application); see also Letter from Stephen R Bell and Sophie J. Keefer,
Counsel for AJC Guam to Magalie Roman Sal as, Secretary, Federal Conmunications
Conmi ssion, filed Oct. 23, 2000 (AJC Cct. 23 Letter).
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FN4. AJC Application at 2.

FN5. See AJC COct. 23 Letter at Enclosure, 1. See also, e.g., Telstra, Inc., Ap-
plication for Section 214 Authority to Acquire Capacity in International Facilit-
ies for the Provision of Switched and Private Line Services Between the United
States and Australia, File No. ITC-97-320, Menorandum Opi nion, Order and Certific-
ate, 13 FCC Rcd 205, 208 at paras. 7-9 (1B 1998) (Telstra Facilities Order); see
al so Letter from Stephen R Bell and Sophie J. Keefer to Magalie Roman Sal as, Sec-
retary, Federal Comrunications Commr ssion, filed Nov. 6, 2000, at Enclosure, 1
(AJC Nov. 6 Letter).

FN6. See AJC Oct. 23 Letter at 1.

FN7. AJC Application at 2.

FN3. Id. at 9.

FN9. 1d. at 3.

FN10. 1d. at 4.

FN11. 1d. at 1-2.

FN12. See AJC Application at 5, 8; see also Exhibit B of this Oder.

FN13. See AJC Application at 5, 8-9; see also Exhibit C of this Order.

FN14. See AJC Application at 5, 8-9; see also Exhibit D and E of this Order.
FN15. See AJC Application at 5-6; see also AJC Nov. 6 Letter, at Enclosure, 4- 5.
FN16. See id.

FN17. See Non Stream ined International Applications Accepted for Filing, Public
Notice, Report No. TEL-00257NS (rel. July 12, 2000).

FN18. 47 C.F.R § 1.767(b).

FN19. Letter from George Li, Deputy Chief, Tel ecommunications Division, |Interna-
ti onal Bureau, Federal Conmunications Conmi ssion, to Steven W Lett, Deputy U S.
Coordi nation, Ofice of International Conmmunications and Information Policy, US.
Department of State (July 12, 2000); Letter from George Li to Steven Lett (Oct.
24, 2000).

FN20. Letter from Richard C. Beard, Acting United States Coordi nator, |Internation-
al Conmuni cations and Information Policy, U S. Departnment of State, to Donald

Abel son, Chief, International Bureau, Federal Communications Commi ssion (Dec. 6,
2000) .
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FN21. 47 U. S.C. § 35.

FN22. Rules and Policies on Foreign Participation in the U S. Tel ecommuni cations
Mar ket, 1B Docket Nos. 97-142 and 95-22, Report and Order and Order on Reconsi der-
ation, 12 FCC Rcd 23891 (1997) (Foreign Participation Oder), Order on Reconsider-
ation, FCC 00-339 (rel. Sept. 19, 2000).

FN23. 1d., 12 FCC Rcd at 23934, para. 94.
FN24. AJC Application at 19-20.
FN25. 1d. at 19.

FN26. 1d. at 20, citing Telstra, Inc., Application for Section 214 Authority to
Resel | International Message Tel ephone Service, International Private Line Ser-
vices Interconnected to the PSN, and International Private Lines Not Interconnec-
ted to the PSN for the Provision of Service Between the United States and Aus-
tralia, File No. ITC 96-319, Menorandum Opi nion, Order and Certificate, 12 FCC Rcd
21692, 21718 at para. 67 (1B 1997) (Telstra Resale Order); Telstra Facilities O -
der at 212, para. 23.

FN27. See Foreign Participation Order, 12 FCC Rcd at 23932-35, paras. 87-96
(concludi ng that, where an applicant for a submarine cable landing license is a
foreign carrier, or affiliated with a foreign carrier, that has market power in a
WIO nenber country where the cable |lands, the application is evaluated under a
strong presunption that it should be granted).

FN28. See Tel ef 6nica SAM USA, Inc. and Tel efdnica SAM de Puerto Rico, Inc., Ap-
plication for a License to Land and Operate in the United States a Private Submar-
i ne Fiber Optic Cable Network Extendi ng Between Florida, Puerto Rico, Brazil, Ar-
gentina, Chile, Peru, and Guatemala, File No. SCL-LIC-20000204- 00003, Cable Land-
ing License, DA 00-1826 (I1B/TD rel. Aug. 10, 2000) (Tel efdénica SAM Order).

FN29. See Tel ef 6nica SAM Order at para. 8.

FN30. See, e.g., Tel-Optik Limted, Application for a License to Land and Operate
a Submarine Cabl e Extendi ng Between the United States and the United Kingdom
Menor andum Opi ni on and Order, 100 FCC 2d 1033 (1985) (Tel-Optik Order) (setting
forth the Commi ssion's private submarine cable policy).

FN31. 47 C.F.R § 1.767(a)(6).

FN32. See Tel-Optik Order, 100 FCC 2d at 1040-42, paras. 18-20, 1046-48, paras.
27- 31.

FN33. National Association of Regulatory Uility Comm ssioners v. FCC, 525 F.2d
630, 642 (D.C. Cir.) (NARUC |), cert. denied, 425 U S. 992 (1976). The D.C. Cir-
cuit recently affirned the continuing use of the NARUC | test in the context of
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revi ewi ng an undersea cable license in light of the addition of the ternms "tel ecom
muni cations carrier" and "tel ecomuni cations service" in the Conmunicati ons Act as
part of the Tel ecommunications Act of 1996. See Virgin |Islands Tel ephone Corpora-
tion v. FCC, 198 F. 3d 921 (D.C. Cir. 1999).

FN34. See NARUC |, 525 F.2d at 642. See al so AT&T Corp. et. al., Joint Application
for a License to Land and Operate a Submari ne Cabl e Network Between the United
States and Japan, File No. SCL-LIC-19981117-00025, Cable Landing License, 14 FCC
Rcd 13066, 13080, para. 38 (1999) (Japan-U.S. Order); Cable & Wreless PLC, Ap-
plication for a License to Land and Operate in the United States a Private Submar-
i ne Fiber Optic Cable Extending Between the United States and the United Kingdom
File No. SCL-96-005, Cable Landing License, 12 FCC Rcd 8516, 8520-23 paras. 11-17
(1997) (Cable & Wreless UK Cable Order).

FN35. Japan-U.S. Order, 14 FCC Rcd at 13080, para. 39; Review of Commi ssion Con-
si deration of Applications Under the Cable Landing License Act, |IB Docket No.

00- 106, Notice of Proposed Rul enaki ng, FCC 00-210 at para. 65 (rel. June 22, 2000)
(Cabl e Landi ng License NPRM.

FN36. Cabl e Landing License NPRM at para. 65. See also Cable & Wreless UK Cabl e
Order, 12 FCC Rcd at 8522-23, paras. 15-17

FN37. See, e.g., Cable Landing License NPRM at para. 66.

FN38. See, e.g., id. at para. 67; Japan-U.S. Oder, 14 FCC Rcd at 13080- 81, para
40.

FN39. See, e.g., Cable Landing License NPRM at para. 67; Foreign Participation O -
der, 12 FCC Rcd at 23934, para 95; Cable & Wreless UK Cable Order, 12 FCC Rcd
8530, para. 39

FN4O. See AJC Application at 7.
FN41. See id; see also AJC Nov. 6 Letter, at Encl osure, 3-4.
FN42. See AJC Application at 7-8.

FN43. See Pacific Tel ecom Cable, Inc., Application for a License to Land and QOper-
ate in the United States a Private Submari ne Cable Between the United States and
Japan, File No. |SCL-86-002-M Cable Landing License, 4 FCC Rcd 8061 (1989); see
al so Pacific Telecom Cable, Inc., Conditional Cable Landing License, 2 FCC Rcd
2686 (1987). NPC is currently in service

FN44. See AT&T et. al, Joint Application for a License to Land and Operate a Hi gh
Capacity Digital Subnmarine Cable Systems Extending fromthe United States Minland
to Canada and Japan, File No. SCL-89-004, Cable Landing License, 4 FCC Rcd 8040
(1989). TPC-4 is currently in service.
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FN45. See AT&T et. al, Joint Application for Section 214 Authority to Construct,
Acquire Capacity in and Operate a High Capacity Digital Submarine Cable System
Between the United States Territory of Guam and Australia, File No. |TC 90-097,
Menor andum Opi ni on, Order and Authorization, 5 FCC Rcd 7362 (1990). PacRi mAést is
currently in service.

FNA6. See AT&T et. al, Joint Application for Section 214 Authority to Construct,
Acquire Capacity in and Operate a High Capacity Digital Submarine Cable System
Bet ween Hawaii and New Zeal and, File No. |ITC-90-072, Menorandum Opi ni on, Order and
Aut hori zation, 5 FCC Rcd 7331 (1990). PacRinEast is currently in service.

FN47. See AT&T et.al, Joint Application for Section 214 Authority to Construct,
Acquire Capacity in and Operate a High Capacity Digital Subnmarine Cable System
Bet ween the United States Mainland and Cahu, Hawaii, File No. |ITC 90-081, Menor-
andum Opi ni on, Order and Authorization, 5 FCC Rcd 7344 (1990). HAWS5 is currently
in service.

FN48. See AT&T et. al, Joint Application for Section 214 Authority to Construct,
Acquire Capacity in and Operate a High Capacity Digital Submarine Cable System
Bet ween and Anong the United States Mainland, the State of Hawaii, the Island of
Guam and Japan, File No. |ITC 92-179, Menorandum Opi nion, Order and Authorization,
7 FCC Rcd 7758 (CCB 1992). TPC-5 is currently in service.

FN49. See MFS International, Inc., Application for a License to Land and Operate
in the United States A Common Carrier Fiber Optic Submarine Cabl e Extendi ng
Between the United States and Australia and New Zeal and, File No. SCL-97-005,

Cabl e Landi ng License, 13 FCC Rcd 2932 (TD/ 1B 1998) (Southern Cross Cable Order);
MFS International, Inc., ITGC97-622, Menorandum Opi ni on, Order and Authori zati on,
13 FCC Rcd 2939 (TD/IB 1998); M-S International, Inc., MFS d obenet, Inc., Pacific
Carriage Limted, File No. SCL-MOD 19990216- 00002, Modification of Cable Landing
Li cense, 14 FCC Rcd 13912 (TD/ 1B 1999); M-S d obenet, Inc., Pacific Carriage Lim
ited, File No. SCL-MOD-20000201-00002, Mbdification of Cable Landing License, 15
FCC Rcd 10145 (TD/ I B 2000). Southern Cross is currently in service.

FN50. See AT&T et. al, Joint Application for a License to Land and Operate in the
United States a Digital Submarine Cabl e System Extendi ng Between the United

States, China, Taiwan, Japan, South Korea, and Guam File No. SCL-98- 002, Cable
Landi ng License, 13 FCC Rcd 16232 (TD/ 1B 1998). China-US is currently in service.

FN51. See AT&T et. al, Application for a License to Land and Operate in the United
States a Private Fiber Optic Cable System Extendi ng Between Guam and the Philip-

pi nes, the G P Cable System File No. SCL-AMD 19980902-0018, Cable Landing Li-
cense, 14 FCC Rcd 1923 (TD/ 1B 1998) (Guam Philippines Cable O der). Guam
Philippines is currently in service.

FN52. See Project Oxygen (USA) LLC, Application for a License to Land and Operate
in the United States a Private Fiber Optic Submarine Cabl e System Extendi ng
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Bet ween the United States and Various Overseas Points, File No. SCL-

LI C-19981014- 00020, Cabl e Landing License, 14 FCC Rcd 3924 (TD/ 1B 1999). W note,
however, that Project Oxygen is reported to be in the process of ceasing devel op-
ment efforts because of |ack of financing. See Conmmuni cati ons Week Internationa
Onli ne, Oxygen Col | apse Pronpts New Pacific Network Plan, July 17, 2000.

FN53. See Japan-U.S. Order, supra n. 34, Cable Landing License, 14 FCC Rcd 13066
(1999). Japan-US is not currently in service.

FN54. See Cabl e Landing License NPRM at para. 95.

FN55. We note that a different set of factors exist on the U S. -Japan route. AJC
Guam s foreign affiliates in Japan are small carriers that do not have nore than
50 percent of the market share in any of the key markets for providing interna-
tional services in Japan. Furthernore, although NTT is the dom nant |ocal exchange
carrier in Japan, NIT's indirect 10 percent interest in AJC Guam does not consti -
tute affiliation within the meaning of Section 63.09(e) of the Comm ssion's rules.
See 47 C.F.R 8§ 63.09(e). Moreover, as noted above, there are numerous cabl e sys-
tems serving U. S. custonmers between the United States and Japan.

FN56. See Telstra Resale Order, 12 FCC Rcd at 21711-12, para. 52; Telstra Facilit-
ies Order, 13 FCC Rcd at 208, para. 9.

FN57. See Telstra Resale Order, 12 FCC Rcd at 21695, para. 7; Telstra Facilities
Order, 13 FCC Rcd at 212, para. 22.

FN58. See Telstra Facilities Order, 13 FCC Rcd 205, 212, para. 23.

FN59. See Foreign Participation Order, 12 FCC Rcd 23891, para. 145; see also 47
C.F.R § 63.10(a).

FN60O. Telstra also has significant market share in international and | eased cir-
cuits. See, e.g., AJC Nov. 6 Letter, at Enclosure, 6

FN61. See Tel ef 6ni ca SAM Order at paras. 16-30, 36(13)-(16).

FN62. The Australian landing party for Southern Cross will be Telstra's primary
conpetitor in Australia, C&W Optus. See Southern Cross Cable Order, 13 FCC Rcd
2932 at para. 7.

FN63. See AJC Application at 5-6. See also AJC Nov. 6 Letter at Enclosure, 5
("alternative carrier is defined as "any person, other than the Landing Party,
which is a tel econmuni cations carrier or service provider in the country of the
Cabl e Station provided by the Landing Party").

FN64. See id. at 6.

FN65. SEA-ME-VE-3, a 4 x 2.5 Cbps cable (upgradable to 8 x 2.5 Gbps) nuaintai ned by
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non-U. S. entities between foreign destination points, including Australia, I|ndone-
sia, and the Phillipines, went into service in 1999. APCN, the Asia Pacific Cable
Network, a 5 Gops cable (upgradable to 2 x 5 Gops) mmintained by non-U. S. entities
bet ween foreign destination points, including |Indonesia and the Philippines, went
into service in 1997. JASURAUS, a 5 Gbps cable between Australia and I ndonesia

mai nt ai ned by Telstra and | ndosat, went into service in 1997. See, e.g., "Submar-

i ne Cabl es of the World: Austral asian Region," at ht-

tp://ww. i scpc. org/ cabl edb/aus_cabl _page. htm 1listing cables for which Telstra has
responsibility in Australian waters, and "Submarine Cables of the Wrld: Western
Paci fic and Far Eastern Region," at http:// ww.iscpc.org/cabl edb/ wpac_page. ht m

FN66. See, supra n. 51, Guam Philippines Cable Order.
FN67. See AJC Nov. 6 Letter at 1-2.

FN68. See 47 U.S.C. 8§ 153(44) (defining "tel ecomuni cations carrier"); Cable &
Wreless UK Cable Order, 12 FCC Rcd at 8523, para. 17

FN69. See AJC Application at 8-20.

FN70. See 47 C.F.R 8§ 1.767(a).

FN71. 47 CF.R 88§ 1.1301-1.1319.

2000 W 1800095 (F.C.C.), 15 F.C.C.R 24,057, 15 FCC Rcd. 24,057
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