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**21359 By the Chief, Telecomunications Division

I. Introduction

1. In this Oder, we grant the application of FLAG Atlantic Limted (FLAG At-
l antic) under the Cabl e Landing License Act [FN1] for authority to | and and oper-
ate a private fiber optic submarine cable systemto be called "FLAG Atlantic-1,"
extendi ng between the United States and the United Kingdom and France. This system
will be operated on a non-common carrier basis. We find that FLAG Atl antic has
provi ded sufficient information under our rules to conmply with the Cabl e Landing
Li cense Act and that it would serve the public interest to grant the cable I anding
license subject to the conditions Iisted bel ow

I'l. Application

2. FLAG Atlantic is a joint venture conpany organi zed and exi sting under the
| aws of Bernuda. Two Bernuda hol di ng conpani es, FLAG Atlantic Holdings Linted
(FAH) and GTS TransAtlantic Hol dings, Ltd. (GIS TransAtlantic), hold 50% of FLAG
Atlantic. FAH is a direct wholly-owned subsidiary of FLAG Tel ecom Hol di ngs Li m
ited, a Bernuda hol di ng conpany. GIS TransAtlantic is an indirect wholly-owned
subsi diary of G obal Tel eSystenms Group, Inc., a publicly-traded Del aware cor pora-
tion.

3. The proposed FLAG Atlantic-1 systemw |l be a |loop system consisting of three
under sea segnments extendi ng between the United States and Europe. As illustrated
in the attached Exhibit A, Segnent Nwll be the whole of the submarine cable sys-
tem provi ded between and including the systeminterfaces at the cable stations on
the north shore of Long Island, New York and at Cornwall, England. Segment S will
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be the whole of the submarine cable system provi ded between and i ncl uding the sys-
teminterfaces at the cable stations on the south shore of Long Island and at

Brittany, France. Segment E will be the whole of the submarine cable system
provi ded between and **21360 including the systeminterfaces at the cable stations
at Cornwal |, England and Brittany, France. The exact |anding sites and the exact

| ocations of the |anding stations have not yet been finalized.

4. FLAG Atlantic-1 will use laser-generated light to transmt digital infornma-
tion over four optical fiber pairs on Segnments N and S of the system and over six
optical fiber pairs on Segment E of the system The systemw || be based on syn-
chronous digital hierarchy and will use dense wave division nmultiplexing. The sys-
temw ||l be constructed in a self-healing ring architecture. The total capacity of
the systemwi |l be 1.28 terrabits per second, which is approximtely 25 tines the
capacity of current trans-Atlantic technology. Initially, the systemw || have a

capacity of 160 Gbps, with upgrade potential in 160 Gops (or nultiples thereof)
i ncrenments as demand warrants. FLAG Atlanticl is expected to be placed in service
in October 2000.

I11. Coments

*2 5. The International Bureau issued a public notice of the FLAG Atl antic ap-
plication on March 26, 1999. W received no coments on the application. Pursuant
to Section 1.767(b) of the Conmi ssion's rules, [FN2] the Cable Landi ng License
Act, and Executive Order No. 10,530, we inforned the Departnment of State of the
application. [FN3] The Departnent of State, after coordinating with the National
Tel ecomuni cations and Informati on Adnministration and the Departnment of Defense
stated that it has no objection to issuance of the cable |anding license. [FN4]

**21361 |V. Discussion

A. Private Submarine Cable Policy

6. FLAG Atl antic proposes to operate FLAG Atlantic-1 as a non-comon carri er
submari ne cable systemin which capacity will not be offered indifferently to the
user public. FLAG Atlantic requests a license under the Conm ssion's private sub-
mari ne cable policy, which is intended to pronote conpetition in the provision of
i nternational transm ssion facilities. [FN5] Pursuant to this policy, the Comm s-
sion has authorized non-comon carrier cables where: (1) there is no |l egal conpul -
sion to serve the public indifferently; and (2) there are no reasons inplicit in
the nature of the operations to expect an indifferent holding-out to the eligible
user public. [FN6]

7. In applying the first prong of the test to submari ne cabl e authorizations,
the Conmi ssion has stated that there will be no I egal conpulsion to serve the pub-
lic indifferently where there is no public interest reason to require facilities
to be offered on a comon carrier basis. This public interest analysis has gener-
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ally focused on whether an applicant will be able to exercise market power because
of the lack of alternative facilities. \Were there are sufficient alternatives,
t he Conmi ssion has found that the licensee will [ack market power and will not be

able to charge nonopoly rates for cable capacity. The Comm ssion has found that,
in those circumstances, the public interest would be served by allowi ng a submar-
ine cable to be offered on a non-conmon carrier basis. [FN7]

8. No one has suggested that the public interest requires FLAG Atlantic-1 to be
operated on a conmon carrier basis. Nor do we find that FLAG Atlantic controls any
bottl eneck facilities in the markets FLAG Atlantic-1 proposes to serve. [FN3] No
commenter has disputed this fact, and we find that, in light of all the circum
stances, it would not serve the public interest to inpose commmn carrier regul a-
tion on the operations of FLAG Atlantic-1 at this time. W note, however, that we
retain the ability to i npose common carrier or common-carrier-like obligations on
the operations of this or any other submarine cable systemif the public interest
SO requires. Furthermpre, we maintain the authority **21362 to classify facilities
as conmon carrier facilities subject to Title Il of the Communications Act if the
public interest requires that the facilities be offered to the public indiffer-
ently. [FN9]

*3 9. Regarding the second prong of the test, we conclude that there is no reas-
on to expect that capacity in the proposed cable system would be held out to the
public indifferently. FLAG Atlantic states that capacity will not be sold indif-
ferently to the user public. Instead, capacity will be assigned pursuant to "indi-
vi dual i zed decisions." W therefore conclude that FLAG Atlantic will operate FLAG
Atlantic-1 on a non-comon carrier basis.

10. W conclude that FLAG Atlantic will not offer capacity in FLAG Atlantic-1 to
the public on a common carrier basis and that the public interest does not require
that they do so. Accordingly, we conclude that it is appropriate to |license FLAG

Atlantic-1 on a non-comon carrier basis. We also find that FLAG Atlantic will not
provide a tel ecommunications service for a fee to such a class of users as to be
"effectively available directly to the public" and thus will not be a "tel ecormu-

ni cations carrier" under the Tel econmunications Act of 1996. [ FN10]
B. Omership and Landi ng Points

11. FLAG Atlantic has provided the ownership information required by sections
1.767(a)(6), 63.18(e)(6), and 63.18(h) of the Comr ssion's rules. A wholly-owned
subsidiary of FLAG Atlantic, FLAG Atlantic USA Ltd., will own the U S. cable sta-
tions, including real property, buildings and term nal equipnment, as well as the
U.S. territorial portions of the submarine cable fromthe | anding stations to the

U Sterritorial limt. The two foreign cable stations and the portions of the sub-
marine cable within British and French territorial limts will be owned by wholly-
owned subsidiaries of FLAG Atlantic in each country. [FNl11l] FLAG Atlantic itself
will own the renmining portions of the FLAG Atlantic-1 system
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12. The application states that FLAG Atlantic-1 will land on both the north and
south shore of Long Island, New York; Cornwall, United Kingdom and Brittany,
France. We find the applicant's description of the likely Ianding points to be
sufficient to determ ne that the proposed cable system conplies with the provi-
sions of the Cable Landing License Act and Conmi ssion rules. Section 1.767(a) of
the Conmission's rules permits applicants in an initial application to provide a
general description of the [anding points. [FN12] The applicant, however, nmnust
file a specific description of the Ianding points, including a map, no later than
90 days prior to construction at that |anding point. The **21363 Conmi ssion will
give public notice of the filing of the specific description, and grant of the Ili-
cense will be considered final with respect to that |anding point unless the Com
nm ssion notifies the applicant to the contrary no |ater than 60 days after receipt
of the specific description of the Ianding points.

C. Environnmental | npact

13. The Commi ssion has found that the construction of new submari ne cable sys-
tems, individually and cunulatively, will not have a significant effect on the en-
vironment and therefore should be expressly excluded from our procedures inple-
menting the National Environnental Policy Act of 1969. [FN13] Therefore, the Ap-
plicant is not required to submt an environmental assessnent, and this applica-
tion is categorically excluded from environnental processing.

V. Concl usi on

*4 14. We grant FLAG Atlantic's application for authority to | and and operate a
non-common carrier fiber optic submarine cable extending between the United States
and the United Kingdom and France, subject to the conditions listed bel ow

VI. Ordering Clauses

15. Consistent with the foregoing, we hereby GRANT AND | SSUE FLAG Atlantic a li-
cense to |l and and operate a non-comon carrier fiber optic submarine cable system
(consisting of four optical fiber pairs on Segments S and N and six optical fiber
pairs on segnment E, with 160 Gbps capacity upon conpl etion, and upgradeable to
1.28 terrabits per second) extending between | anding points at cable stations in
Long Island, New York; Cornwall, United Kingdom and Brittany, France, under the
provi sions of the Cable Landing License Act and Executive Order 10,530. This grant
is subject to all rules and regul ations of the Comm ssion; any treaties or conven-
tions relating to comunications to which the United States is or may hereafter
become a party; any action by the Comm ssion or the Congress of the United States
resci ndi ng, changi ng, nodifying, or anending any rights accruing to any person
her eunder; and the follow ng conditions:

(1) The location of the cable systemwithin the territorial waters of the
United States, its territories and possessions, and upon its shore shall be in
conformty with plans approved by the Secretary of the Arny, and the cabl e shal
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be nmoved or shifted by the Licensee at its expense upon the request of the Secret-
ary of the Arnmy whenever he or she considers such course necessary in the public
interest, for reasons of national defense, or for the nmintenance or inprovenent
of harbors for navigational purposes;

(2) The Licensee shall at all times conply with any requirenments of U S. gov-
ernment authorities regarding the |ocation and conceal ment of the cable facilit-

i es, buildings, and apparatus for the purpose of protecting and safeguarding the
cable frominjury or destruction by enenies of the United States;

**21364 (3) The Licensee or any persons or conpanies controlling it, con-
trolled by it, or under direct or indirect commn control with it do not enjoy and
shall not acquire any right to handle traffic on a common carrier basis to or from
the United States, its territories, or its possessions unless such service be au-
thori zed by the Commi ssion pursuant to Section 214 of the Communications Act, as
anmended;

(4) The Licensee or any persons or conpanies controlling it, controlled by it,
or under direct or indirect cormmon control with it shall not acquire or enjoy any
right to | and, connect, or operate submarine cables that is denied to any other
United States conpany by reason of any concession, contract, understanding, or
wor ki ng arrangenent to which the Licensee or any persons controlling it, con-
trolled by it, or under direct or indirect common control with it are parties;

*5 (5) Neither this license nor the rights granted herein shall be trans-
ferred, assigned, or in any manner either voluntarily or involuntarily disposed of
or disposed of indirectly by transfer of control of the Licensee to any persons,
unl ess the Conmmi ssion shall give prior consent in witing;

(6) The Licensee shall notify the Commission in witing of the precise |oca-
tions at which the cable will land. Such notification with respect to any given
| andi ng | ocation shall occur no later than ninety days prior to commenci ng con-
struction at the landing |ocation. The Commission will give public notice of the
filing of each description, and grant of this license will be considered fina
with respect to that |anding |ocating unless the Conmi ssion issues a notice to the
contrary no |later than sixty days after receipt of the specific description

(7) The Conmission reserves the right to require the Licensee to file an en-
vironment al assessnment or environnmental inpact statement should it determ ne that
the I anding of the cable at those locations and construction of necessary cable
| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

(8) Pursuant to Section 2 of the Cable Landing License Act, 47 U S.C. § 35;
Executive Order No. 10,530, as anended; and Section 214 of the Comrunications Act
of 1934, as anmended, 47 U.S.C. 8§ 214, the Conmission reserves the right to inpose
comon carrier regulation or other regulation consistent with the Cabl e Landing
Li cense Act on the operations of the cable systemif it finds that the public in-
terest so requires;
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(9) The Licensee shall mamintain de jure and de facto control of the U S. por-
tion of the cable system including the cable [anding stations in the United
States, sufficient to conply with the requirements of this license;

(10) This license is revocable by the Comi ssion after due notice and oppor-
tunity for hearing pursuant to Section 2 of "An Act relating to the Landing and
Operation of Subnmarine Cables in the United States"; 47 U.S.C. § 35, or for fail-
ure to conply with the terns of this License;

**21365 (11) The Licensee shall notify the Conmi ssion in witing of the date
on which the cable is placed in service, and this license shall expire 25 years
fromsuch date, unless renewed or extended upon proper application, and, upon ex-
piration of this license, all rights granted under it shall be termninated; and

(12) The terns and conditions upon which this license is given shall be accep-
ted by the Licensee by filing a letter with the Secretary, Federal Conmunications
Conmi ssi on, Washington, D.C. 20554, within 30 days of the release of the cable
 andi ng |icense.

*6 16. This Order is issued under Section 0.261 of the Commission's rules, 47
C.F.R § 0.261, and is effective upon adoption. Petitions for reconsideration un-
der Section 1.106 or applications for review under Section 1.115 of the Conm s-
sion's rules, 47 C.F.R 88 1.106, 1.115, may be filed within 30 days of the date
of public notice of this order (see 47 CF.R 8§ 1.4(b)(2)).

FEDERAL COMMUNI CATI ONS COWM SSI ON
Rebecca Arbogast

Chi ef

Tel econmuni cati ons Di vi sion

I nternati onal Bureau

FN1. An Act Relating to the Landi ng and Operation of Subnmarine Cables in the
United States, 47 U S.C 88 34-39 (1994) (Cable Landing License Act).

FN2. 47 C.F.R § 1.767(b) (1998).

FN3. Letter from Rebecca Arbogast, Chief, Tel ecomrunications Division, Interna-
ti onal Bureau, Federal Conmunications Conmission, to Steven W Lett, Deputy U. S
Coordi nator, O fice of International Conmmunications and Information Policy, U S
Department of State (Apr. 13, 1999).

FN4. Letter fromRichard C. Beaird, Acting United States Coordi nator, |Internation-
al Conmuni cations and Information Policy, U S. Departnment of State, to Donald
Abel son, Chief, International Bureau, FCC (Sept. 23, 1999).

FN5. See Tel -Optik, Ltd., Menorandum Opi nion and Order, 100 F.C.C. 2d 1033,
1040-42, 1046-48 (1985); see also Cable & Wreless, plc, Cable Landing License, 12
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FCC Rcd 8516 (1997) (Cable & Wreless).

FN6. See Cable & Wreless, 12 FCC Rcd at 8522; see also Optel Commrunicati ons,
Inc., Conditional Cable Landing License, 8 FCC Rcd 2267 (1993); National Associ-
ation of Regulatory Utility Comm ssioners v. FCC, 525 F.2d 630, 642 (D.C. Cir.)
(NARUC I), cert. denied, 425 U. S. 992 (1976).

FN7. See, e.g., Cable & Wreless, 12 FCC Rcd at 8523.

FN8. FLAG Atlantic is affiliated with several foreign carriers in Europe, includ-
ing carriers in France and CGernmany, the destination countries for FLAG Atlantic-1
(Hermmes Europe, Railtel BV, GIS Business Services (UK) Ltd., Espirit Tel ecom UK
Limted, and Esprit Tel ecom France SA). See application at Attachnent B. These are
smal|l carriers that do not have nmore than 50% of the market in any of the key nmar-
kets for providing international services. See Rule and Policies on Foreign Parti -
cipation in the U S. Tel econmuni cati ons Market, Report and Order and Order on Re-
consi deration, 12 FCC Rcd 23,891 (1997) recon. pending (Foreign Participation O -
der).

FN9. See, e.g., Foreign Participation Oder, 12 FCC Rcd at 23,934  95; Cable &
Wreless, 12 FCC Rcd at 8530 f 39; AT&T Corp. et al., Cable Landing License, 13
FCC Rcd 16, 232, 16,237 T 15 (Int"'l Bur. 1998) (China-US Cabl e Landi ng License).

FN10. See 47 U.S.C. 8§ 153(44) (defining "tel econmunications carrier"); Cable &
Wreless, 12 FCC Rcd at 8523.

FN11. FLAG Atlantic (UK) Ltd., will own the U K. landing station as well as the
correspondi ng portions of the systemlanding in the United Kingdom FLAG Atlantic
(France), S.A., will own the landing station in France as well as the correspond-
ing portions of the systemlocated in France.

FN12. 47 C.F.R § 1.767(a)(5) (1997).

FN13. See 47 C.F.R 8§ 1.1306 Note 1 (as anended 1999); 1998 Bi enni al Regul atory
Revi ew -- Review of International Common Carrier Regulations, |B Docket No.
98- 118, Report and Order, FCC 99-51, 91 67-69 (rel. Mar. 23, 1999).
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