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**13067 By the Comni ssion: Conm ssioner Furchtgott-Roth not participating.

I. Introduction

1. In this Oder, we grant the joint application [FN1] of the parties listed in
the caption (collectively "Applicants"” or "JUS") under the Cable Landi ng License
Act [FN2] for authority to | and and operate a non-common carrier submarine fiber
optic cable systemto be called the Japan-U. S. Cable Network **13068 ("Japan-US
CN'). The Japan-US CN wi Il extend between three | anding points in the United
States and three | anding points in Japan.

2. Gobal Crossing Ltd. filed a "Petition to Defer" challenging the structure of
the Japan-US CN as anticonpetitive. Subsequent to the initial filing of the JUS
application, the Applicants notified the Conmi ssion that they had anmended the con-
struction and nai ntenance agreenent ("C&WA") for the Japan-US CN to reduce the
risk that the Japan-US CN will facilitate the exercise of nmarket power by sone or
all of its owners. In light of these anmendnents, we find that grant of the JUS ap-
plication to | and and operate the Japan-US CN subject to the routine conditions
listed bel ow woul d, on bal ance, serve the public interest. W do not, in this or-
der, dismiss A obal Crossing's clains that consortium cable systens may sl ow t he
growth of conpetition in international telecomunications. Instead, we intend to
commence a broader proceeding to exam ne how our policies regarding |icensing sub-
mari ne cabl es m ght best pronote conpetition and benefit consumers. [ FN3]

1. Background

A. Procedural Background

3. The International Bureau issued public notice of the Japan-US CN application
on Decenber 4, 1998. Pursuant to Section 1.767(b) of the Conmi ssion's rules, [FN4]
the Cabl e Landi ng License Act, and Executive Order No. 10,530, [FN5] we infornmed
the Departnent of State of the application. [FN6] On January 4, 1999, G obal
Crossing filed a Petition to Defer, asking that the Comm ssion resolve inportant
i ssues of conpetition policy raised by the application before granting this li-
cense. The Applicants opposed G obal Crossing' s petition, and G obal Crossing
replied. On March 1, 1999, the Bureau issued a public notice seeking additiona
comment on issues raised in Gobal Crossing's Reply of January 26. [FN7]
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*2 **13069 4. On July 7, 1999, the Departnment of State, after coordinating with
t he Departnent of Defense and the National Tel ecomrunications and |Information Ad-
mnistration, notified the Comri ssion that it approves grant of this cable Ianding
license. [FN8]

B. The Applicants

5. The Application identifies 32 owners of the Japan-US CN. AT&T and PSI Net are
corporations organi zed and existing under the |aws of New York. Com Tech is a cor-
poration organi zed and existing under the laws of the state of Washi ngton. Fronti -
er is a corporation organi zed and exi sting under the |aws of M chigan. GIE HTI,
GTE INS, |Xnet, Level 3, PRIMJS, Qmest, RSL U S. A, SBCl, Tel eglobe, and Viate
are corporations organi zed and existing under the |aws of Delaware. MClI Wrl dCom
is a corporation organi zed and exi sting under the | aws of Georgia. PGE is a cor-
poration organi zed and existing under the laws of Bernuda. PCl is a corporation
organi zed and existing under the laws of Guam Sprint is alinted partnership or-
gani zed and exi sting under the | aws of Delaware. The Applicants and other carriers
will own the Japan-US CN in the approximte proportions specified in the applica-
tion. [FN9] In addition to the Applicants, the owners of the Japan-US CN incl ude
BT, C&W CHT-1, DDI, G obal One, IDC, JT, KDD, KPN, NTT, SINGTEL, TM Telstra, and
VSNL.

C. Description of the Proposed Cable System

6. The Japan-US CN will consist of four optical fiber pairs equipped to operate
at 40 Cbps. The capacity of each fiber pair is equivalent to 256 x 155- Mps Basic
Syst em Payl oad Modul es (BSPM, with each BSPM contai ni ng 63 m ni mum i nvest nent
units (MUs), for a total capacity, on each fiber pair, of 16,128 MUs. The system
will extend between six |anding points, three of which are in the United States
and three of which are in Japan. In the United States, the cable systemw || ex-
tend from | andi ng points at San Luis Obispo, California; Point Arena, California,;
and Makaha, Hawaii. In Japan, the cable systemw |l extend from Shim, Ki-

t ai baraki, and Maruyama. The | anding stations at Point Arena, San Luis Obispo,
Makaha, and Shima will have four fiber pairs; the |anding stations at Maruyama and
Kitai baraki will have two fiber pairs. The Japan-US CN wi ||l be connected to suit-
able facilities providing access to the donestic networks in each country or ter-
ritory. It will also be extended to the termi nals of other comrunications systens,
i ncluding other cable termnals and satellite earth stations. This configuration
will enable the Japan-US CN to be used for services between and anong the contin-
ental United States, Hawaii, Japan, and points beyond. The Applicants intend to

pl ace the Japan-US CN in comercial service no |later than June 30, 2000, with two
fiber pairs operating at 40 Cbps per fiber pair for initial service operation.

**13070 7. The San Luis Obispo landing station will be provided and owned by MC
Worl dCom and will be | ocated at 1101 Los O ivos Ave., Los Osos, California, 35°
18" 45.71" N, 120° 49' 53.71" W The Makaha |l anding station will be provided and
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owned by AT&T [FN10] and will be located at 21°>> 28.73" N, 158° 13.37' W The
Poi nt Arena | anding station will be provided and owned by AT&T and will be located
at 38° 58.87" N, 123° 42.24'" W In Japan, the Shima | anding station will be

provi ded and owned by KDD, the Maruyana | anding station will be provi ded and owned
by Japan Tel ecom and the Kitaibaraki |anding station will be provi ded and owned
by NTT-WN

*3 8. The Applicants intend to operate the Japan-US CN on a non-conmon carrier
basi s, and they request that the Conm ssion |license the system as a non-common
carrier cable system They have therefore not filed an acconpanyi ng Section 214
application for the construction and operation of new common carrier |ines.

D. Allegations of Anticonpetitive Effects

9. dobal Crossing's filings allege that the purpose and effect of the proposed
structure of the JUS consortiumis to slow the devel opnent of conpetition in in-
ternational tel ecomunications services on the U . S. -Japan route. [FN11] The maj or
participants in the international teleconmunications services market are all mem
bers of the JUS consortium and, G obal Crossing alleges, the Japan-US CN woul d
enhance their ability to inpede the devel opment of conpetition. d obal Crossing
states that those major carriers have market power over inportant inputs [FN12]
necessary for the provision of international telecomunications services, and the
consortium structure facilitates their coordination of pricing and other access
policies. G obal Crossing also argues that, through control of cable | anding sta-
tions, the landing parties have the incentive and ability to harm conpetition and
rai se prices, such as by del aying provisioning of conpetitors' circuits.

10. G obal Crossing asserts that conpeting carriers could overcome the nmgjor
carriers' efforts if there were conpeting cables for carrying traffic, but conpet-
ing cables are unable to duplicate the key inputs controlled by those major carri-
ers. Thus, according to G obal Crossing, carriers will cluster onto the consortium
cabl e system which nakes entry by conpeting cable systems |ess attractive. This
ultimately di scourages additional capacity from being constructed, 4 obal Crossing
cont ends.

11. One of the inputs over which dobal Crossing clains the major carriers have
mar ket power is access to cable | anding stations. KDD controls all of the Japanese
| andi ng stations for all **13071 other significant Japan-bound cabl e systens, in-
cluding TPC-5, TPC-4, China-U. S., and HAW 4/ TPC-3, with the exception of one of
the landing stations of the China-U S. cable system which NTT controls. AT&T and
MCI Worl dCom control the U.S. landing stations of those four cable systenms and are
participants in the Japan-U. S. CN. d obal Crossing contends that having a critica
mass of conpetitors as landing station operators on a single cable nakes it nore
likely that these | anding parties can use the managenent structure of the cable to
coordinate their actions with regard to cable station access. According to d obal
Crossing, landing parties have the incentive, and together the ability, to inpose

© 2008 Thonmson/West. No Caimto Oig. US Gov. Wrks.



1999 WL 476819 (F.C.C.), 14 F.C.C.R. 13,066, 14 FCC Rcd. 13,066
(Citeas: 1999 WL 476819 (F.C.C.), 14 FCC Rcd. 13066)

costs on other carriers by charging supraconpetitive rates for backhaul, transit,
col l ocation, and cross-connection and their ability to control the timng of cir-
cuit activation. [FN13]

12. G obal Crossing further alleges that the consortiumstructure will increase
the ability and incentive of the five landing parties to collude and discrimnate
agai nst carriers that use conpeting cable systenms. [FN14] d obal Crossing asserts
that this ability to collude and discrimnate is enhanced by provisions of the
C&MVA [ FN15] that state that collocation space at the Japanese cable stations wll
be provided only "if available" and that collocation rights will be granted to in-
di vidual parties only for the purpose of servicing their own capacity. This could
prevent non-landing parties from achi eving econom es of scal e as backhaul pro-
viders. [FN16] JUS responds that these clains are inconsistent with G obal Cross-
ing's own experience in successfully constructing a terrestrial fiber optic net-
work in Japan to provide backhaul for its transpacific cable, PC-1. [FN17] JUS
al so asserts that any owner can choose to terminate its capacity at any of the
t hree i ndependently owned | anding stations in Japan; any owner has the right to
col |l ocate equi pment in those |anding stations "at rates that reflect a cost-
recovery basis"; and any owner can self-provide backhaul or obtain backhaul froma
third party. [FNL18]

*4 **13072 13. Another alleged source of nmarket power is operating agreenents by
which carriers agree to exchange traffic with correspondent carriers in other
countries. According to Gobal Crossing, in order to obtain an operating agree-
ment, a carrier nmust of physical necessity own circuits on the same cable as a
correspondent. d obal Crossing states that JUS nenbers "can use their control over
correspondent relations to reduce conpetition fromprivate cables by not entering
into correspondent relations with carriers that choose private cables, or by re-
fusing to purchase circuits to inplenent the correspondent relationship." [FN19]

G obal Crossing contends that operating agreenents are an essential input in part
because they are still a comon and desirable way of providing voice services. JUS
counters that operating agreenents are an increasingly unnecessary and irrel evant
input to the provision of international telecomunications services. JUS contends
that carriers are able to obtain whole circuits and provi de service outside the
traditional correspondent system and that they prefer to do so. [FN20]

14. dobal Crossing also contends that NTT, the incunbent |ocal carrier and the
only provider of term nating access services in Japan, will have the ability and
incentive to discrinmnate in providing interconnection. dobal Crossing asserts
that NTT benefits fromcarriers' purchases of capacity on the Japan-US CN because
NTT owns capacity on the cable system and because it controls a | anding station
and earns supraconpetitive profits fromthe provision of backhaul fromits |anding
station in Japan. In response, JUS contends that NTT has no ability to discrimn-
ate because it cannot deternine the source of traffic it terninates and because
other carriers have intercity transport and switching facilities, and because high
vol unes of traffic can be carried to and from | arge business custoners w thout us-
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ing NTT's facilities. JUS also clains that NTT will have no incentive to discrim
i nate because it owns only 4.4 percent of the cable system

15. dobal Crossing further asserts that the JUS consortiumis overinclusive in
that it includes nmore parties than is necessary to construct and operate the
project. It argues that the overinclusiveness of the consortiumcable structure
causes a "cluster effect” that is self-perpetuating: Because carriers need either
correspondent rel ationships or non-discrimnatory interconnection agreenments, car-
riers have a strong incentive to use circuits on the sanme cable as the | argest
carriers on the other end. Because U S. carriers have to use the Japan-US CN in
order to obtain necessary inputs from Japanese carriers, and Japanese carriers
have to use the Japan-US CN in order to obtain necessary inputs fromU. S. carri -
ers, entry by conpeting cable systens is less attractive. JUS responds that its
structure is "the nost open and pro-conpetitive ownership structure of any cable
systemin the world" because, it clainms, "any service provider could (and stil
can) acquire an ownership interest in JUS-CN capacity at a shared cost of con-
structing the cable network™ and | ater conpete with each other to sell capacity in
the Japan-US CN. JUS clains that any owner can choose to termnate its capacity
with one of three independently owned cable | anding stations in Japan, to coll oc-
ate **13073 equi pment in those cable | anding stations at cost-based rates, and to
sel f-provi de backhaul or obtain backhaul froma third party. [FN21] Furthernore,
JUS clains that the Japan-US CN was designed to be as open as possible in response
to the Applicants' perception of current Conmmi ssion policies. [FN22]

*5 16. G obal Crossing asserts that these anticonpetitive effects of consortium
cabl e systens are not offset by any pro-conpetitive benefits. Although it nay have
been necessary in the past to use consortia, dobal Crossing argues, it is now
possi bl e for individual carriers and conpanies to build cable systens and to sell
capacity in those cable systens to other carriers. U S WEST adds that "the Aneric-
an carriers that would be nost willing and able to build their own transpacific
cables are precisely the carriers that are conbining forces to build JUS. Instead
of building two or maybe three conpeting undersea cables, the |leading | ong dis-
tance carriers are building one together." [FN23] JUS responds that cabl e con-
struction renains a high-risk and hi gh-cost venture, and the only way for smaller
carriers to obtain ownership interests in a cable systemis to join a consortium

17. dobal Crossing argues that "the Conm ssion should not grant this license
wi t hout taking neasures to respond to the competition issues" it raises. [FN24] It
argues that conmon carrier regulations, such as requiring tariffs, would not suf-
ficiently resolve those issues, but that it would be "adm nistratively sinpler,
and ultimately better for market performance, if the Comnri ssion directly addressed
the heart of the problem- a Club ownership structure that creates a joint venture
among the parties with control over essential inputs into the market." [FN25]

18. To renedy the problens that it alleges, d obal Crossing states that the Com
m ssi on should i npose conditions on this |icense. Those conditions, G obal Cross-
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i ng argues, should address "what percentage of the market the owners of JUS can
control on each end of this cable." [FN26] G obal Crossing al so proposes that we
condition the license on the establishnment of a "fair marketing period" during
whi ch "parties on JUS can choose a trans-Pacific cable based on econonics instead
of perceptions of nmarket power." [FN27] d obal Crossing al so proposes that the
Commi ssion should initiate a rul enaki ng proceeding to determ ne the proper |evel
of concentration of "market power" on consortium cable systens in the future

**13074 111. Discussion

A. Legal Authority

19. The Commission's authority to grant, wi thhold, or condition cable |anding
license derives fromthe Cable Landing License Act [FN28] and Executive Order No.
10,530. The relevant portion of the statute provides that "the President nay wth-
hol d or revoke such |icense when he shall be satisfied after due notice and hear-

ing that such action will assist in securing rights for the | anding or operation
of cables in foreign countries, or in maintaining the rights or interests of the
United States or of its citizens in foreign countries, or will pronpte the secur-

ity of the United States, or may grant such |license upon such terns as shall be
necessary to assure just and reasonable rates and service in the operation and use
of cables so licensed." [FN29] The President's authority under that statute has
been del egated to the Conmi ssion, provided that "no such license shall be granted
or revoked by the Conm ssion except after obtaining approval of the Secretary of
State and such advice from any executive departnent or establishnment of the Gov-
ernnment as the Commi ssion nmay deem necessary." [FN30]

*6 20. In our Foreign Participation Order, in a section entitled "Foreign Oan-
ershi p under the Submarine Cabl e Landing License Act," we di scussed how we woul d
anal yze foreign involvenment in the context of an application for a cable |anding
license. [FN31] Previously, the Commission had evaluated cable | anding |icense ap-
plications filed by foreign-owned conpani es under an analysis sinmilar toits "ef-
fective conpetitive opportunities" test. [FN32] In the Foreign Participation Or-
der, we announced that, instead of undertaking a detailed, fact-intensive inquiry
of foreign markets, in instances where the foreign ownership is held by an entity
froma country that is a nenber of the Wrld Trade Organi zation (WO, we would
eval uate that ownership under a strong presunption that the application should be
granted. [FN33] We found that, because of the inplenmentation of the WO agreenent
on basic tel ecormuni cations services, foreign carriers from WO nmenber countries
woul d rarely be able to harmconpetition in the U S. market by acting anticonpet-
itively. We further noted that, consistent with how we review international Sec-
tion 214 applications, "[e]lven if a particular **13075 application presents unusu-
al risks to conpetition, nost potential problens can be addressed by inposing con-
ditions on the license," [FN34] and we di scussed exanpl es of the kinds of rules
that we have inposed on cable landing |icenses. For exanple, the International
Bur eau has inposed recordkeeping requirenments on a |licensee where it was deened
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necessary to address anticonpetitive concerns specific to one proposed submari ne
cabl e system [FN35]

21. Here, because Japan is a nenber of the WIO, the Foreign Participation O -
der's presunption applies. That is, to the extent that the allegations of anticom
petitive effects relate to the ability of Japanese carriers to harm conpetition in
the U S. market by acting anticonpetitively, we evaluate that risk under a strong
presunption that this application should be granted. As we stated in the Foreign
Participation Order, if we find that this application presents unusual risks to
conpetition, we can inpose conditions on the |license. [FN36]

B. Sufficiency of the JUS Application

22. Each of the Applicants has conplied with paragraph 6 of Section 1.767 of the
Commi ssion's rules by listing its 10-percent-or-greater sharehol ders and has sub-
mtted all of the certifications required by Section 1.767. [FN37]

23. The Applicants have al so provided a specific description of the U S. cable
| andi ng stations sufficient to conply with Section 1.767(a)(5) of the Commission's
rules. [FN38] Wth respect to the Japanese cable | anding stations, the Applicants
have provided only a general geographic description. Pursuant to Section
1.767(a)(5), the Applicants nust file a specific description of the Japanese | and-
ing points, including a map, no later than 90 days prior to construction. The Com
m ssion will give public notice of the filing of the description, and grant of
this license will be considered final unless the Conm ssion notifies the Applic-
ants to the contrary no later than 60 days after receipt of the specific descrip-
tion of the I anding points.

*7 24. W find that the information submitted by the Applicants is sufficient
under our rules to allow us to evaluate the application under the Cabl e Landi ng
Li cense Act and Executive Order 10,530. [FN39]

**13076 C. Analysis of Anticonpetitive Effects

25. W believe that the public interest is best served by pronoting the rapid
expansi on of capacity in order to pronote facilities-based conpetition that wll
result in innovation and |lower prices to consunmers of international telecomunica-
tions services. In order to carry out our responsibilities under the Cable Landing
Li cense Act, including the responsibility to "grant such |license upon such terns
as shall be necessary to assure just and reasonable rates and service in the oper-
ation and use of cables so licensed,” we intend to pursue policies that best pro-
not e expansi on of capacity and to make decisions on individual applications that
will best serve this purpose. dobal Crossing raises serious issues about the con-
trol of necessary inputs by entities with incentives to raise the costs of other
carriers and deter construction of additional capacity. The result, according to
G obal Crossing, is that other carriers perceive a need to use capacity on consor-
tium cables. G obal Crossing also asserts that there are no efficiency benefits to
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of fset the competitive harm On the basis of the record in this proceeding, we
cannot conclude that d obal Crossing's theories of harmare w thout nerit.

26. In response to the concerns raised by dobal Crossing and exam ned by Com
m ssion staff, the JUS Applicants anended the C&VA to provide for a nore pro-
conpetitive bal ance anong the parties to that agreenent. [FN4O] The two amendnents
address the major carriers' ability to earn supra-conpetitive profits, which would
ultimately result in higher prices for consunmers, by controlling backhaul and the
timng of the final capacity upgrade of the cable system

27. Provisions of the original C&VA provided that the |anding parties - AT&T,
MCI Worl dCom Japan Tel ecomy KDD, and NTT - woul d provide "suitable space" at the
| andi ng stations to other consortium nenbers "for operating and technical control
purposes relating to capacity allocated, or to be allocated, to themin the Net-
wor k." [FN41] These provisions could have been interpreted to allow the I anding
parties to deny other consortium nenbers the space necessary to coll ocate equip-
ment in order to provide backhaul for other members, thus limting backhaul com
petition and providing an opportunity for the landing parties to earn supraconpet-
itive profits from providing backhaul. Wth respect to the Japanese |andi ng st a-
tions (but not the U S. landing stations), the original C&A al so stated that
suitabl e space woul d be provided "if available."

28. JUS has anmended the C&VA to provide explicitly that sufficient space at al
| andi ng stations in the United States and Japan will be nade avail able to any oth-
er owner for the purpose of collocating equi pnment to provide backhaul. The anended
C&MA al so provides that all owners may use such space "for the provision by them
of backhaul services to others.” The phrase "if available,"” which limted the
right to space for collocation at the | anding stations in Japan, was renmpoved as
wel | . Consequently, if insufficient space exists at a |landing station, the |anding
party may provide such space in a separate building adjacent to the |anding sta-
tion. Furthernore, the owner desiring collocation nmay "establish a separate facil-
ity near the | anding station property which shall be **13077 connected to the Net-
work by the Terminal Party." The amendnents al so provide that "[s]pace, connection
facilities and necessary services shall be provided pronptly and wi thout discrim
ination." [FN42]

*8 29. The anended provision will facilitate the provision of conpeting backhaul
services on the Japan-US CN. [FN43] This inproves the likelihood that backhau
prices will reflect conpetitive levels, which could help |lower prices to consuners

of tel ecommuni cations services. Also, by reducing the ability of the |anding
parties to extract supraconpetitive profits from providi ng backhaul services on
the Japan-US CN, the amended provision may reduce those parties' incentive to in-
duce clustering on the Japan-US CN.

30. Anot her provision of the original C&A provided that the final upgrade of
the cable's capacity from 400 CGbps ("interim equi pped capacity") to 640 Gops
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("design capacity") would be approved only with the affirmative vote of nenbers of
t he Managenent Comrittee representing at |least two-thirds of the total voting in-
terests. [FN44] This upgrade would provide a 60 percent increase in capacity. As a
result of the larger voting interests in the Japan-US CN held by the |anding
parties and a few other najor carriers, a very small group of carriers could have
prevented this upgrade even if a large majority of owners desired to increase ca-
pacity. [FN45] This provision could have enhanced the ability of a few nmjor car-
riers to slow the gromh of capacity on the U S.- Japan route.

31. JUS has amended the C&VA to provide that a vote of only half of the tota
voting interests is necessary to approve the final upgrade of capacity. [FN46]
This reduction of the voting requirenent reduces the |ikelihood of a delay in the
upgrade by increasing the nunber of mmjor carriers required to bl ock an upgrade
decision. As a result, this capacity increase nmay be depl oyed sooner, which could
hel p | ower prices to consuners.

32. Together, these two anendnents reduce certain potential conpetitive harns
arising fromthe structure of the Japan-US CN. Because they reduce the |anding
parties' incentive to induce clustering, the amendnents address, to sonme extent,
G obal Crossing's allegations that the consortium structure deters the construc-
tion and use of conpeting cable systens. The amendnents al so could have the effect
of lowering retail prices by introducing nore conpetition into the backhaul nar-
kets and ensuring that the upgrade to design capacity is not del ayed.

**13078 33. We also find it significant that, in recent neetings between the
governments of Japan and the United States, the government of Japan made conmit -
ments that elaborate on or supplenment its WO basic tel econmuni cati ons conmit-
ments. [ FN47] For exanple, Japan's Mnistry of Posts and Tel econmuni cati ons (MPT)
will ensure that NIT cannot hinder |ocal conpetition by the way it prices inter-
connection relative to retail rates. MPT also has conmitted to arbitrate di sputes
concerning access to cable [ anding stations, including collocation of equipnent in
those | anding stations, in the context of interconnection arrangements. These com
nmtments are encouragi ng because they provide further evidence that the government
of Japan will take steps to introduce nore conpetition into its teleconmunications
markets. If these comritnents are inplenented, there is likely to be a nore favor-
abl e environnment in Japan for the participation of independent submarine cable
systenms and for carriers that use capacity on those cable systens. W al so note
that the governnment of Japan is bound by the Reference Paper on Regulatory Prin-
ciples, which it included inits WIO comitnment. If its commitnents are not inple-
mented, the United States could seek renedies in a WO di spute resol uti on proceed-

i ng.

*9 34. Furthernore, our regul atory safeguards should reduce the risk that grant
of this license will have anticonpetitive effects. In particular, our rules pro-
hibit any U.S. carrier fromaccepting exclusive arrangenents fromany carrier with
mar ket power in Japan where those arrangenents involve services, facilities, or
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functions in Japan that are necessary for the provision of basic tel ecomunica-
tions services. [FN48] Any U.S. carrier that, for exanple, accepts interconnection
from NTT or operating agreements from KDD on terns nore favorable than those
offered to other simlarly situated carriers would be in violation of this rule
unless it submits information sufficient to denonstrate that the foreign carrier

| acks sufficient market power to affect conpetition adversely in the U S. market.
Merely bringing traffic into Japan on a different cable system does not qualify a
carrier as other than "simlarly situated."

35. This application requires us to decide whether, and on what terms, to au-
thorize the | andi ng and operation of the Japan-US CN. W believe that the anend-
ments to the C&VA, the Japanese governnment's comm tments, and our regul atory safe-
guards reduce the risk that the Japan-US CN will cause conpetitive harm @ oba
Crossi ng proposes policies that, going forward, would be intended to pronpte a
nore conpetitive market for undersea cable capacity by encouraging the construc-
tion of new cable systens. In this proceedi ng, however, some of the renedies pro-
posed by d obal Crossing would have the effect of creating regulatory uncertainty
and possi bly del aying the depl oynent or use of the new capacity represented by the
Japan-US CN. In part, we are persuaded by **13079 the strong statenments filed by
several applicants [FN49] that any further regulatory delay would harm the plans
of carriers to commence service using the Japan-US CN. We therefore concl ude that,
in this particular instance, the possible pro-conpetitive benefits of requiring
di vestiture of one or nore parties, prohibiting discrimnatory pricing, [FN50] or
mandating a "fair marketing" or "fresh | ook™ period would be outwei ghed by the
public interest harms of creating regulatory uncertainty about the depl oynent of
the Japan-US CN capacity. The Applicants claimthey forned the JUS joint venture
in light of what they believed to be Conm ssion policies encouraging carriers to
form open consortia for the construction and operation of submarine cable systens.
In view of these considerations, we decline, in this proceeding, to adopt the con-
ditions proposed by d obal Crossing

36. W do not find that all potential conpetitive problens have been sol ved by
the recent anendnents to the C&VA; rather, we find that, given those anendnents
and the need for nore capacity on the U S.-Japan route, the benefits of |icensing
this cable systemin this case outweigh the risk that doing so will have anticom
petitive effects. We do not, in this proceeding, disnmss the clains that consorti -
um cabl e systems may slow the growth of conpetition in international teleconmunic-
ations, nor do we address whether there are any efficiency benefits to consortium
cable systens. We believe that these issues are nore appropriately addressed in a
broader proceeding. Wt therefore intend to commence such a proceeding in the near
future to exam ne how our policies regarding |licensing submari ne cables m ght best
pronote conpetition and benefit consuners.

D. Non-Common Carrier Status

*10 37. The Applicants submt that the Japan-US CN should be Iicensed as a non-
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comon carrier cable network. As a non-common carrier cable system the Japan-US
CN woul d not be required to make its capacity available indifferently to the user
public. The cable system would be pernmitted to offer bulk capacity to a specific
class of eligible users, including conmon carriers, on the basis of original own-
ership, [FN51] indefeasible rights of user (IRU), or |eases of capacity.

**13080 38. The Comm ssion's private submarine cable policy is intended to pro-
not e conpetition in the provision of international transmi ssion facilities. [FN52]
Pursuant to this policy, the Comm ssion has authorized non-common carrier cables
where: (1) there is no legal compulsion to serve the public indifferently and (2)
there are no reasons inplicit in the nature of the operations to expect an indif-
ferent holding-out to the eligible user public. [FN53] This two-part test is de-
rived froma court decision known as NARUC |. [ FN54]

39. The first part of the NARUC | test directs us to consider whether there is
any legal conpulsion to serve the public indifferently. In applying this prong of
the test to submarine cable authorizations, the Comm ssion has stated that there
will be no |l egal conpulsion to serve the public indifferently where there is no
public interest reason to require the facilities to be offered on a comopn carrier
basis. Although this public interest analysis has generally focused on the avail -
ability of alternative facilities, [FN55] we are not limted to that reasoning. In
this case, we find that conpeting facilities [FN56] will at |east partially con-
strain the operations of the Japan-US CN so that it will not becone a bottl eneck
facility. Moreover, the Applicants have amended provisions of the original C&A in
ways that will both reduce the costs of inputs necessary to the provision of in-
ternational telecomunications services and reduce the ability and incentives of
the major carriers on the route to constrain capacity. W al so concluded, above,
that any public interest benefits of inposing additional burdensonme regulation in
this case woul d be outwei ghed by the benefits of pronmpoting the certainty that the

Japan-US CN wi Il be depl oyed as schedul ed. In these circunstances, our authority
under the Cable Landing License Act is sufficient to ensure that operation of the
Japan-US CN will serve the public interest, and common carrier regulation is not

necessary. Therefore, we find that there is no public interest reason to require
the facilities to be offered on a comon carrier basis. Accordingly, pursuant to
the first prong of the NARUC | test, we conclude that there is no | egal conpul sion
for the Japan-US CN to serve the public indifferently.

40. W note, however, that we always have the ability to inpose conmon carrier
or conmon-carrier-like obligations on the operations of this or any other submar-
ine cable systemif the public interest so requires. Furthernore, we have al ways
mai nt ai ned the authority to classify facilities **13081 as comon carrier facilit-

ies subject to Title Il of the Comrunications Act if the public interest requires
that the facilities be offered to the public indifferently. [FN57] As noted above
in the near future, we will consider a broader proceeding to exani ne how the Com

nm ssion's submarine-cable policies my npst benefit consumers of tel econmunica-
tions services. It is possible that, in such a proceeding, we would inpose rules
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on the operations of already-licensed cable systens, including the Japan-US CN. As
has consistently been our practice, we will grant this license "subject to al

rul es and regul ati ons of the Federal Conmunications Conmi ssion [and] any action by
t he Conmi ssion or the Congress of the United States rescinding, changing, nodify-
ing or amending any rights accruing to any person hereunder." [FN58]

*11 41. The second prong of the NARUC | test directs us to consider whether
there is reason to expect an indifferent holding-out to the eligible user public.
The Applicants have requested a non-common carrier cable |anding license, and the
terms of the JUS C&VA, which the Applicants submtted with the application, reveal
that, after the network is fully funded, any party may sell its allocated capa-
city. The C&VA al so provides that the network administrator is authorized to ex-
ecute agreements to sell unused capacity on an |IRU basis. Because there are no re-
strictions on the ability of the network adm nistrator or the individual owners of
the Japan-US CN to sell capacity, it appears that there will be conpetition in the
sal e of Japan-US CN capacity after the network is fully funded. It is reasonable
to conclude that that conpetition will require parties selling capacity to nmake
flexible offers and not to offer capacity indifferently. Accordingly, pursuant to
the second prong of the NARUC | test, we conclude that there is no reason to ex-
pect an indifferent holding-out to the eligible user public.

42. Based on the above analysis, we conclude that the Applicants will not offer
capacity in the Japan-US CN to the public on a common carrier basis and that the
public interest does not require that they do so. Accordingly, we conclude that it
is appropriate to license the Japan-US CN on a non-comopn carrier basis.

E. Environnmental Effects

43. The Commi ssion has found that the construction of new subnarine cable sys-
tems, individually and cunulatively, will not have a significant effect on the en-
vironment and therefore should be expressly excluded from our procedures inple-
menting the National Environnental Policy **13082 Act of 1969. [FN59] Therefore,
the Applicants are not required to subnit an environnmental assessnment, and this
application is categorically excluded from environnmental processing.

I V. Concl usion

44. Accordingly, we conclude that the public interest under the Cable License
Landing Act will be served by grant of the Iicense to the Joint Applicants to | and
and operate the Japan-US CN, subject to the conditions |isted bel ow.

V. Ordering C auses
45. Consistent with the foregoing, we hereby GRANT AND | SSUE the Applicants a

license to land and operate an optical fiber submarine cable system (consisting of
four working fiber pairs initially operating at 40 Gops per fiber pair in a self-
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healing ring configuration, expandable to 160 Gbops per fiber pair, for a total

desi gn capacity of 640 CGbps) extending between |anding points at cable stations in
San Luis Ohispo and Point Arena, California; Makaha, Hawaii; Shima, Japan
Maruyame, Japan; and Kitai baraki, Japan, under the provisions of the Cable Landing
Li cense Act and Executive Order 10,530. This grant is subject to all rules and
regul ati ons of the Federal Communications Conmi ssion; any treaties or conventions
relating to comuni cations to which the United States is or nmay hereafter becone a
party; any action by the Conmi ssion or the Congress of the United States rescind-

i ng, changing, nodifying or amending any rights accruing to any person hereunder;
and the follow ng conditions:

*12 (1) The location of the cable systemw thin the territorial waters of the
United States of America, its territories and possessions, and upon its shore
shall be in confornmity with plans approved by the Secretary of the Army, and the
cabl e shall be noved or shifted by the Licensees at their expense upon the request
of the Secretary of the Army, whenever he or she considers such course necessary
in the public interest, for reasons of national defense, or for the maintenance or
i mprovenent of harbors for navigational purposes;

(2) The Licensees shall at all tinmes conply with any requirenments of United
St at es government authorities regarding the |ocation and conceal ment of the cable
facilities, buildings, and apparatus for the purpose of protecting and saf eguard-
ing the cables frominjury or destruction by enenmies of the United States of Amer-
i ca;

(3) The Licensees or any persons or conpanies controlling them controlled by
them or under direct or indirect comon control with them do not enjoy and shal
not acquire any right to handle traffic to or fromthe United States, its territ-
ories, or its possessions unless such service be authorized by the Commi ssion pur-
suant to Section 214 of the Communications Act, as anended;

**13083 (4) The Licensees or any persons or conpanies controlling them con-
trolled by them or under direct or indirect common control with them shall not
acquire or enjoy any right to land, connect, or operate submarine cables that is
denied to any other United States conmpany by reason of any concession, contract,
under st andi ng or worki ng arrangenment to which the Licensees or any persons con-
trolling them controlled by them or under direct or indirect common control with
them are parties;

(5) Neither this license nor the rights granted herein shall be transferred
assigned, or in any manner either voluntarily or involuntarily disposed of or dis-
posed of indirectly by transfer of control of the Licensees to any persons, unless
t he Federal Conmuni cati ons Conmi ssion shall give prior consent in witing;

(6) The Licensees shall notify the Conmission in witing of the precise |loca-

tions at which the cable will land in Japan. Such notification with respect to any
gi ven landing |l ocation shall occur no later than ninety days prior to comrenci ng
construction at that landing |ocation. The Conmission will give public notice of
the filing of each description, and grant of this license will be considered final

with respect to that | anding |ocation unless the Conmi ssion issues a notice to the
contrary no |later than sixty days after receipt of the specific description
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(7) The Conmission reserves the right to require the Licensees to file an en-
vironment al assessnment or environnmental inpact statement should it determni ne that
the I anding of the cables at those |ocations and construction of necessary cable
| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

*13 (8) Pursuant to Section 2 of the Cable Landing License Act, 47 U.S.C. §
35; Executive Order No. 10,530, as anended; and Section 214 of the Commruni cations
Act of 1934, as anended, 47 U S.C. 8§ 214, the Conmission reserves the right to im
pose conmon carrier regulation or other regulation consistent with the Cable Land-
ing License Act on the operations of the cable systemif it finds that the public
i nterest so requires;

(9) The Licensees shall maintain de jure and de facto control of the U S. por-
tion of the cable system including the cable [anding stations in the United
States, sufficient to conply with the requirements of this license;

(10) This license is revocable by the Comni ssion after due notice and oppor-
tunity for hearing pursuant to section 2 of "An Act Relating to the Landing and
Operation of Subnmarine Cables in the United States," 47 U.S.C. § 35, or for fail-
ure to conply with the terns of the authorizations;

(11) The Licensees shall notify the Commission in witing of the date on which
the cable is placed in service, and this |license shall expire 25 years from such
date, unless renewed or **13084 extended upon proper application, and, upon expir-
ation of this license, all rights granted under it shall be termn nated; and

(12) The terns and conditions upon which this license is given shall be accep-
ted by the Licensees by filing a letter with the Secretary, Federal Commrunications
Conmi ssi on, Washington, D.C. 20554 within 30 days of the rel ease of the cable
 andi ng |icense.

46. This Order is effective upon release. Petitions for reconsideration under
Section 1.106 of the Comm ssion's rules, 47 CF. R 88 1.106, nmay be filed within
30 days of the date of public notice of this Order (see 47 CF.R 8 1.4(b)(2)).

FEDERAL COVMUNI CATI ONS COWM SSI ON
Magal i e Roman Sal as
Secretary

FN1. AT&T Corp. et al., Joint Application for a License to Land and Operate a Sub-
mari ne Cabl e Network Between the United States and Japan, File No. SCL-

LI C-19981117- 00025, filed Nov. 17, 1998 (Application). A list of the applicants
and the short-formnames used in this Order is included in Appendix A

FN2. An Act Relating to the Landing and Operation of Submarine Cables in the
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United States, 47 U . S.C. 88 34-39 (1994) (Cable Landing License Act).

FN3. See infra para. 36.

FNA. 47 CF.R 8§ 1.767(b) (1998).

FN5. Exec. Ord. No. 10,530, reprinted as anended in 3 U . S.C. § 301 (1994).

FN6. Letter from Diane J. Cornell, Chief, Teleconmunications Division, |nterna-
ti onal Bureau, Federal Conmunications Conmi ssion, to Steven W Lett, Deputy U. S
Coordi nator, O fice of International Conmunications and Information Policy, US
Department of State (Dec. 7, 1998).

FN7. See Public Notice, International Bureau |Issues Supplenental Comment Schedul e
for Application to Obtain Japan-US Subnmari ne Cabl e Landi ng License, DA 99-419
(Mar. 1, 1999).

FN8. Letter from Steven W Lett, Deputy United States Coordinator, Internationa
Comuni cations and Information Policy, U S. Departnent of State, to Donal d Abel -
son, Chief, International Bureau, Federal Conmunications Conmi ssion (July 7,
1999).

FN9. See infra Appendi x B.

FN10. Attachment A to the application, a general route sketch of the Japan-US CN

i ndicates that the Hawaii |anding station will be provided by AT&T. The C&MVA fil ed
with the application indicates that the landing station in Hawaii wll be provided
by GTE HTI. On June 23, 1999, the Applicants submitted a letter clarifying that
the Hawaii |anding station will be in Makaha and operated by AT&T. See JUS ex
parte letter (June 23).

FN11. See d obal Crossing Statement of Position (filed Apr. 15).

FN12. An "input market"” is the market for a facility or service necessary for the
provi sion of another ("downstreant) service. In this case, sonme of the rel evant

i nputs for the provision of international telecomrunications services are cable

| andi ng stations, backhaul, operating agreenents, and interconnection.

FN13. See d obal Crossing Response (Mar. 15) at 22-24. "Backhaul" refers to the
provi sion of transport froma cable |landing station to a carrier's internationa
switch or point of presence. "Transit" refers to a service that allows traffic to
be routed through one country or cable |anding station to other cable systens and
ot her countries. "Collocation" refers to the ability to install in a |anding sta-
tion equi pnrent that nmay be necessary to service a carrier's capacity or to provide
backhaul for that capacity. "Cross-connection" is the act of physically connecting
a circuit in the cable systemto a particular carrier's equipnent within the cable
| andi ng station.
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FN14. See al so Comments of U S WEST, Inc. (Mar. 8) at 3-4 (stating that the con-
sortium structure requires consortium menbers to exchange information, and that
"such exchanges are conducive to both tacit and explicit collusion that can negat-
ively inpact carriers left out of the loop and that can | eave consuners facing

hi gher prices and | ess conpetitive terns than m ght otherw se be the case").

FN15. The "Construction and M ntenance Agreenment,” or "C&VA," is an agreenent
anong the owners of a submarine cable system It governs the ternms of construction
and operation of the cable system including the ownership shares and governance
rights of each owner. See Application Attachnment D, Japan-US Cabl e Network Con-
struction & Maintenance Agreenent (July 31, 1998) (C&WA).

FN16. See C&MA 1T 7.2, 7.3; Joskow Affidavit at 30, in G obal Crossing Response
(Mar. 15).

FN17. JUS Suppl emrental Comments (Mar. 8) at 21.
FN18. JUS ex parte letter (Apr. 8) at 3.
FN19. d obal Crossing Response (Mar. 15) at 14.

FN20. JUS ex parte letter (April 8) at 4-5; see also Reply. Comments of KDD Cor -
poration (Mar. 15) at 4-5 (stating that any U S. carrier that desires to enter in-
to an operating agreenent with a facilities-based Japanese carrier will have nore
than ten to choose from that carriers can termnate their own traffic in Japan,
and that carriers can enter into termnation arrangenents or provide their own
term nation).

FN21. See JUS letter (Apr. 8) at 3.

FN22. See id. at 3 & n.4.

FN23. Comments of U S WEST, Inc. (Mar. 8) at 4.

FN24. d obal Crossing Response (Mar. 15) at 55.

FN25. |d.

FN26. d obal Crossing, "Suggested Renedies for JUS' (undated).
FN27. 1d.

FN28. 47 U.S.C. 88 34-39.

FN29. 47 U.S.C. § 35.

FN30. See Exec. Ord. No. 10,530 § 5(a).

FN31. Rules and Policies on Foreign Participation in the U S. Tel ecommuni cations
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Mar ket, Report and Order and Order on Reconsideration, 12 FCC Rcd 23, 891
23,932-35 1 87-96 (1997), recon. pending (Foreign Participation Order).

FN32. See Tel efonica Larga Distancia de Puerto Rico, Inc., Menorandum Opi nion and
Order, 12 FCC Rcd 5173 (1997); Cable & Wreless, plc, Cable Landing License, 12
FCC Rcd 8516 (1997). The "effective conpetitive opportunities” analysis was de-
vel oped and di scussed in the Foreign Carrier Entry Order. See Market Entry and
Regul ati on of Foreign-Affiliated Entities, Report and Order, 11 FCC Rcd 3873
(1995).

FN33. Foreign Participation Oder, 12 FCC Rcd at 23,933-35 1 93-96
FN34. 1d. at 23,934 T 94.

FN35. See id. at 23,934 § 95 & n. 188.

FN36. See id. at 23,934 171 94-95.

FN37. See Application Attachnment C.

FN38. See 47 CF.R 8§ 1.767(a)(5) (as anended 1999).

FN39. See 47 CF.R 8§ 1.767(a)(1)-(7) (as anended 1999).

FN4O. See JUS ex parte letter (June 18).

FNA1. C&MA T 7. 3.

FN42. See JUS ex parte letter (June 18).

FN43. We note that even non-owners could presumably provide backhaul services by
contracting with an owner of the Japan-US CN to provide space for equi pnment col -
| ocati on.

FN44. See C&VA | 14.1.

FN45. For exanple, the five landing parties, AT&T, MCl WorldCom KDD, NTT, and JT,
together will have over 37 percent of the voting rights. Simlarly, the conbi na-
tion of AT&T, MCI WorldCom and BT together will have over 37 percent of the vot-
ing rights. See infra Appendix B. Under the original C&VA, either of those two
collections of carriers would have been able to bl ock the upgrade.

FN46. See JUS ex parte letter (June 18).

FNA7. See Office of the United States Trade Representative, Executive Ofice of
the President, Second Joint Status Report under the U. S.-Japan Enhanced Initiative
on Deregul ati on and Conpetition Policy (May 3, 1999), available at < ht-

tp://www. ustr.gov/rel eases/ 1999/ 05/ dr gagr . pdf >.
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FN48. See 47 C.F.R 8§ 63.14 (as anended 1999).

FN49. See, e.g., Reply Comments of MCI WbrldCom Inc. (Mar. 15) at 3; Supplenenta
Reply Comments of PSINet (Mar. 15) at 2-3; Comments of Qwest Commruni cations Cor -
poration (Mar. 8) at 5-6; Reply Comments of SBCl-Pacific Networks, Inc. (Mar. 15)
at 5; Supplenental Comments of Viatel, Inc. (Mar. 8); see also ConpTel letter
(Apr. 20).

FN50. As d obal Crossing notes, "pricing" in the context of a consortium cable ac-
tually refers to sharing of capital costs anmobng the consortium nmenbers. See Joskow
Affidavit at 42, in d obal Crossing Response (Mar. 15). Vol une-discount pricing

al l ocates nore capacity per investment unit to consortium nenbers that nmeke great-
er investnments in the cable system

FN51. Acquisition of capacity on the U S. end of the cable systemon an original
ownership basis would require nmodification of this license.

FN52. See Tel -Optik, Ltd., Menorandum Opinion and Order, 100 F.C. C 2d 1033
1040-42, 1046-48 (1985); see also Cable & Wreless, plc, Cable Landing License, 12
FCC Rcd 8516 (1997).

FN53. See Cable & Wreless, 12 FCC Rcd at 8520-23 {1 11-17; see also Optel Commu-
nications, Inc., 8 FCC Rcd 2267 (1993) (conditional |icense).

FN54. National Association of Regulatory Uility Comm ssioners v. FCC, 525 F.2d
630, 642 (D.C. Cir.) (NARUC |I), cert. denied, 425 U.S. 992 (1976).

FN55. See, e.g., Cable & Wreless; Tel-Optik; Optel Conmunications.

FN56. The U.S.-Japan route is also served by a nunmber of existing and pl anned
fiber optic cable systens, including NPC, TPC-5, China-US, PC-1, and Project Oxy-
gen, as well as by satellite capacity over Intelsat and other satellite systens.
U.S.-Japan traffic can also be carried indirectly over alternative cable systens
such as FLAG which connects Japan to the United Kingdom

FN57. See, e.g., Foreign Participation Order, 12 FCC Rcd at 23,934 T 95; Cable &
Wreless, 12 FCC Rcd at 8530 f 39; AT&T Corp. et al., Cable Landing License, 13
FCC Rcd 16,232, 16,237 1 15 (Int'l Bur. 1998) (China-US Cable Landing License).

FN58. See infra para. 45; see also, e.g., Cable & Wreless, 12 FCC Rcd at 8531 |
43; China-US Cabl e Landing License, 13 FCC Rcd at 16,240 § 24; PC Landi ng Corp.,
Cabl e Landi ng License, 13 FCC Rcd 23,384, 23,389 T 19 (1998) (PC-1 Cabl e Landi ng
Li cense).

FN59. See 47 C.F.R 8§ 1.1306 Note 1 (as amended 1999); 1998 Bi ennial Regul atory
Revi ew - Review of International Common Carrier Regul ations, |B Docket No. 98-118
Report and Order, FCC 99-51, 1Y 67-69 (rel. Mar. 23, 1999).
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**13085 Appendix A
Li st of Parties and Short-Form Nanes

Applicants
*14 AT&T Corp. ("AT&T")
Com Tech International Corporation ("Com Tech")
Frontier Comrunications Services, Inc. ("Frontier")
GTE Hawai i an Tel International |ncorporated ("GIE HTI")
GTE Intelligent Network Services Incorporated ("GTE I NS")
I nternational Exchange Networks Ltd. ("I Xnet")
Level 3 International, LLC ("Level 3")
MCI Worl dCom Inc. ("MCl Worl dConi')
PClI Conmuni cations, Inc. ("PC")
Paci fic Gateway Exchange (Bernuda), Ltd. ("PCGE")
PRI MUS Tel econmuni cati ons, Inc. ("PRI MJS")
PSI Net, Inc. ("PSINet")
Qnest Communi cati ons Corporation ("Quest")
RSL COM U. S. A, Inc. ("RSL USA")
SBCI - Paci fic Networks, Inc. ("SBCl")
Sprint Communi cations Conpany L.P. ("Sprint")
Tel egl obe USA Inc. ("Tel egl obe")
Tel egroup, Inc. ("Tel egroup")
VI ATEL I nc. ("VIATEL")
Ot her parties
Ci gnal 4@ obal Conmunications, Inc. ("Cignal")

Conpetitive Tel econmuni cati ons Associ ation, International Comunications Commit -
tee (" ConpTel ")
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Conput er and Communi cations | ndustry Association ("CCl A")
G obal Crossing Ltd. ("d obal Crossing")

KDD Cor poration ("KDD")

USA d obal Link, Inc. ("USA G obal Link")

US WEST, Inc. ("U S WEST")

**13086 Appendix B

Schedules B, C, E, and F and Annex 5 of the Japan-US Cabl e Network Construction
and Mai nt enance Agreenent

1999 W 476819 (F.C.C.), 14 F.C.C.R 13,066, 14 FCC Rcd. 13, 066
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