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Federal Conmuni cati ons Conmission (F.C. C.)
Cabl e Landi ng License

*1 IN THE MATTER OF SSI ATLANTI C CROSSI NG LLC
File No. SCL-97-002

Application for a license to |l and and operate in the United States a digital
submari ne cabl e system extendi ng between the United States and the United
Ki ngdom and Ger many

DA 97-2034
Adopt ed:  Sept enmber 22, 1997
Rel eased: Septenmber 23, 1997

By the Chief, Tel ecomrunications Division:

1. In this Order, we grant the application of SSI Atlantic Crossing, LLC
("SSI") under the Cable Landing License Act [FN1] for authority to | and and oper-
ate a digital fiber optic submarine cable systemto be called "Atlantic Crossing”
or "AC-1," extending between the United States and the United Kingdom and Ger many.
This systemwi || be operated on a non-conmon carrier basis. W find that SSI has
provi ded sufficient information under our rules to conmply with the Cabl e Landing
Li cense Act and therefore grant the cable landing |icense subject to the condi-
tions |isted bel ow

The Application

2. SSI, alimted liability conpany organi zed and exi sting under the | aws of
the state of Delaware, is a wholly owned subsidiary of SSI Atlantic Crossing Hol d-
ings LLC ("AC Holdings"), a Delaware limted liability conpany. AC Holdings is a
whol |y owned subsidiary of Subnmarine Systenms International, Ltd., a Del aware cor-
poration, which is now a wholly owned subsidiary of Tyco International Linted
("Tyco"), a Bernuda corporation. [FN2]

3. SSI will own the portion of AC-1 that is one-half nile beyond the U.S. ter-
ritorial limt to and including the U S. cable station. The cables will land at a
manhol e on Fire Island in Brookhaven Township, New York, and will be connected to
a new cable station 8.7 mles away on Precision Drive, where the cable systenis
termi nal equipnent will be installed. [FN3] d obal Tel esystens Ltd. ("GI Ltd."),
a Bernuda corporation a majority of whose equity is owned by U S. interests, wll
own and operate the portion of the cable systemlocated in international waters,
and wholly owned subsidiaries of GI Ltd. will own and operate the portions of the
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system | ocated within the United Ki ngdom and Ger many.

4. The AC-1 Systemw || enploy optically anplified fiber cable operating at 10
gi gabits per second ("Gops") per fiber pair on four fiber pairs. This cable wll
feature wavel ength division nultiplexing and will connect the countries involved
in a "self-healing ring network."

5. SSI proposes to operate the AC-1 System as a non-common carrier systemin

whi ch capacity will not be sold indifferently to the user public. SSI will offer
bul k capacity in the AC-1 systemon the basis of indefeasible rights of user or
| eases of capacity. The applicant states that capacity on the systemw || be as-
si gned pursuant to "individualized decisions," and the offering of bulk capacity
will be made only to a "significantly restricted" class of users.

Comment s

6. The application was placed on public notice on May 16, 1997. Atlantic Ex-

press Communications II, Ltd., L.C. ("Atlantic Express") filed a petition to deny,
but that petition to deny was received after the filing deadline, June 13, 1997
[FNA] We therefore grant SSI's request to dismss Atlantic Express's filing. In

any event, subsequent filings by SSI sufficiently address Atlantic Express's con-
cerns regarding its affiliation with a Bernuda conpany. [FN5] Pursuant to Section
1.767(b) of the Commrission's rules, [FN6] the Cabl e Landing License Act, and Exec-
utive Order No. 10530, we informed the Departnment of State of the application.
[FN7] The Departnent of State, after coordinating with the National Tel econmunic-
ations and Information Adm nistration and the Departnent of Defense, stated that
it has no objection to issuance of the cable landing |icense. [FN8]

Di scussi on

*2 7. SSI requests a license under the Conmi ssion's private submarine cable
policy, which is intended to pronpte conpetition in the provision of internationa
transm ssion facilities. [FN9] Pursuant to this policy, the Conm ssion has au-
thori zed non-common carrier cables where (1) there is no | egal conpul sion to serve
the public indifferently and (2) there are no reasons inplicit in the nature of
the operations to expect an indifferent holding-out to the eligible user public.

[ FN10]

8. The Conmi ssion has previously concluded that, particularly in the North At-
lantic region, private cable systens introduce neani ngful conpetition that bene-
fits consuners. [FN11l] Because of the sufficient availability of common carrier
circuits on existing and future cables and satellite circuits between the United
States and the United Kingdom [FN12] and between the United States and Gernany,
[FN13] there is no public interest reason to require that the applicant's proposed
cable facilities be provided on a commopn carrier basis.
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9. Regarding the second prong of the test, SSI states in its application that
capacity will not be sold indifferently to the user public. |Instead, capacity
wi || be assigned pursuant to "individualized decisions,” and bulk capacity will be
offered to a "significantly restricted" class of users. Thus, there is no reason
to expect that capacity in the proposed cable system would be held out to the pub-
lic indifferently.

10. Based on the above analysis, we conclude that SSI will not offer capacity
in ACC1 to the public on a common carrier basis and that the public interest does
not require that it do so. Accordingly, we find that the applicant will not
provi de a tel ecomunications service for a fee to such class of users as to be "ef-
fectively available directly to the public" and thus will not be a "tel econmuni ca-
tions carrier” under the 1996 Act. [FN14] W therefore conclude that it is appro-
priate to license the AC-1 System on a non-conmmon carrier basis.

11. SSI has provided the ownership information required by Section 1.767(a)(6),
Section 63.18(e)(6), and Section 63.18(h) of the Commi ssion's rules. [FN15] Al-
t hough applicant is ultimately a wholly owned subsidiary of Tyco, a Bernuda cor-
poration, Tyco is a publicly held corporation, and a substantial majority of its
sharehol ders are U. S. citizens and conpanies. The only shareholder with a ten
percent or greater share of the outstanding stock of Tyco is Fidelity Managenent
and Research Conpany, a nutual fund conpany that is incorporated in Massachusetts.
Fidelity is wholly owned by FMR Corp, another Massachusetts corporation. Thus, no
forei gn ownership concerns are raised by the application, [FN16] and we find that
there is no reason to conduct an effective conpetitive opportunities analysis or
any reciprocity analysis pursuant to section 2 of the Cable Landing License Act.
[ FN17]

12. SSI has conplied with Section 1.767(a)(5) of the Conm ssion's rules by
providing, with its application, specific descriptions, including maps, of the
cabl e I anding | ocations on the shore of the United States, the United Kingdom and
Germany. [FN18] This license is therefore not subject to any further public no-
tice or Conm ssion approval of the cable systenlis | anding points pursuant to the
procedure in Section 1.767(a)(5).

*3 13. Based on the information provided by the applicant and pursuant to the
Commi ssion's procedures inplenenting the National Environnental Policy Act of
1969, [FN19] we conclude that the grant of the requested authorization would not
significantly affect the environment. Consequently, SSI is not required to submt
an environnmental assessnment, and this application is categorically excluded from
envi ronnment al processing.

14. Accordingly, we conclude that U S. interests under the Cable Landing Li-
cense Act will be served by grant of the license to SSI as conditioned bel ow

Ordering C auses
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15. Consistent with the foregoing and pursuant to the Cabl e Landing License Act
and Executive Order 10530, we hereby GRANT AND | SSUE SSI Atlantic Crossing LLC a
license to | and and operate a non-common carrier cable system consisting of fiber
optic submarine cables (operating at 10 Gops per fiber pair on four fiber pairs)
extending fromthe United States to the United Kingdomand fromthe United States
to Germany. This grant is subject to all rules and regul ati ons of the Federal
Comuni cati ons Commi ssion; any treaties or conventions relating to conmuni cations
to which the United States is or may hereafter becone a party; any action by the
Conmi ssion or the Congress of the United States rescinding, changing, nodifying,
or amending any rights accruing to any person hereunder; and the follow ng condi -
tions:

(1) The location of the cable systemwthin the territorial waters of the
United States of Anmerica, its territories and possessions, and upon its shore
shall be in confornmity with plans approved by the Secretary of the Army, and the
cabl es shall be noved or shifted by the Licensee at its expense upon the request
of the Secretary of the Army whenever he or she considers such course necessary in
the public interest, for reasons of national defense, or for the maintenance or
i mprovenent of harbors for navigational purposes;

(2) The Licensee shall at all tinmes conply with any requirenments of United
St at es government authorities regarding the |ocation and conceal ment of the cable
facilities, buildings, and apparatus for the purpose of protecting and saf eguard-
ing the cables frominjury or destruction by enenmies of the United States of Amer-
i ca;

(3) The Licensee or any persons or conpanies controlling it, controlled by
it, or under direct or indirect common control with it does not enjoy and shal
not acquire any right to handle traffic to or fromthe United States, its territ-
ories, or its possessions unless such service be authorized by the Commi ssion pur-
suant to Section 214 of the Communications Act, as anended;

(4) The Licensee or any persons or conpanies controlling it, controlled by
it, or under direct or indirect common control with it shall not acquire or enjoy
any right for the purpose of handling or interchanging traffic to or fromthe
United States, its territories, or its possessions to |and, connect, or operate
cables or land lines, to construct or operate radio stations, or to interchange
traffic, that is denied to any other United States conpany by reason of any con-
cession, contract, understanding, or working arrangenent to which the Licensee or
any persons controlling it, controlled by it, or under direct or indirect comon
control with it are parties;

*4 (5) Neither this license nor the rights granted herein shall be trans-
ferred, assigned, or in any manner either voluntarily or involuntarily disposed of
or disposed of indirectly by transfer of control of the Licensee to any persons,
unl ess the Federal Communications Comm ssion shall give prior consent in witing;

(6) The Conmi ssion reserves the right to require the Licensee to file an en-
vironment al assessnment or environnmental inpact statement should it determn ne that
the I anding of the cables at those |ocations and construction of necessary cable
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| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

(7) The Licensee shall maintain no |less than a 50-percent ownership interest
and voting control share in the cables, including 100-percent ownership in the
cable stations in the United States and in the U S. land portion of the cables
fromthe stations to the U S. beach joint of the submerged portion of the cables;

(8) The Licensee shall, by application, obtain Conm ssion approval prior to
the sale or transfer to a foreign entity of five percent or nore in the aggregate
of direct or indirect ownership in the cable system

(9) This license is revocable by the Commi ssion after due notice and oppor-
tunity for hearing pursuant to section 2 of "An Act Relating to the Landing and
Operation of Subnmarine Cables in the United States," 47 U.S.C. § 35, or for fail-
ure to conply with the ternms of the authorizations;

(10) The Licensee shall notify the Commission in witing of the date on which
the cable is placed in service, and this |license shall expire 25 years from such
date, unless renewed or extended upon proper application, and, upon expiration of
this license, all rights granted under it shall be term nated; and

(11) The terms and conditions upon which this license is given shall be ac-
cepted by the Licensee by filing a letter with the Secretary, Federal Comruni ca-
tions Commi ssion, Washington, D.C. 20554, within 30 days of the rel ease of the
cabl e I anding license.

16. This Order is issued under Section 0.261 of the Conmi ssion's rules, 47
C.F.R § 0.261, and is effective upon release. Petitions for reconsideration un-
der Section 1.106 or applications for review under Section 1.115 of the Conm s-
sion's rules, 47 C.F.R 88 1.106, 1.115, may be filed within 30 days of the date
of public notice of this order (see 47 CF.R 8§ 1.4(b)(2)).

FEDERAL COMMUNI CATI ONS COWM SSI ON
*5 Di ane J. Cornel

Chi ef

Tel econmuni cati ons Di vi sion

I nternati onal Bureau

FN1. An Act Relating to the Landi ng and Operation of Subnmarine Cables in the
United States, 47 U S.C 88 34-39 (1994) (Cable Landing License Act).

FN2. At the time the original application was filed, SSI was a wholly owned subsi -
diary of AT&T. |In that original application, SSI advised us that a sale to Tyco
was imrinent. In its July 3, 1997, pro forma anendnent, SSI advised us that the

© 2008 Thonmson/West. No Caimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS35&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS0.261&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS0.261&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.106&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.115&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=47CFRS1.4&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS34&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=47USCAS39&FindType=L

1997 WL 583362 (F.C.C.), 13 F.C.C.R. 5961, 13 FCC Rcd. 5961
(Citeas: 1997 WL 583362 (F.C.C.))

sale to Tyco had taken place and that it is no | onger a subsidiary of AT&T.

FN3. See Letter from Patrick Joggerst, Vice President, SSI Atlantic Crossing LLC,
and Barry Porter, Vice President, G obal Telesystens Ltd., to WlliamF. Caton
Acting Secretary, Federal Communications Conmmi ssion (July 28, 1997) (with encl os-
ures) (describing the location plan of the U.S. |anding point); see also Letter
fromdC aire Cal andra, Secretary, SSI Atlantic Crossing LLC, and Barry Porter, Vice
Presi dent, d obal Tel esystens Ltd., to WlliamF. Caton, Acting Secretary, Federa
Comuni cati ons Commi ssion (Sept. 5, 1997) (with enclosures) (describing the for-
eign landing points). W construed both letters as anmendnents to the application
and placed the anendnents on public notice. Public Notice, Report No. TEL-95-B
(July 30, 1997); Public Notice, Report No. TEL-103-B (Sept. 12, 1997). No com
ments were received.

FN4. See Public Notice, Report No. TEL-83-B (May 16, 1997); 47 CF.R § 1.4
(1996); cf. 47 CF.R 8 63.20 (1996).

FN5. See Letter from Patrick Joggerst, Vice President, SSI Atlantic Crossing LLC,
and Barry Porter, Vice President, d obal Telesystenms Ltd., to WlliamF. Caton
Acting Secretary, Federal Comrunications Comnission (July 3, 1997); see also Com
ments of Atlantic Express Communications Il, Ltd., LLC (July 11, 1997) at 3
(acknow edgi ng that the applicant has provided the information required by Comni s-
sion rules).

FN6. 47 C.F.R § 1.767(b) (1996).

FN7. Letter from Diane J. Cornell, Chief, Teleconmunications Division, |nterna-
ti onal Bureau, Federal Conmunications Conmission, to Steven W Lett, Deputy U. S
Coordinator, O fice of International Conmunications and Information Policy, US
Departnment of State (May 19, 1997).

FN8. Letter from Ambassador Vonya B. MCann, United States Coordi nator, |nterna-
ti onal Communi cations and Information Policy, U S. Departnent of State, to Peter
Cowhey, Chief, International Bureau (Sept. 12, 1997).

FN9. See Tel-Optik, Ltd., 100 F.C. C. 2d 1033, 1040-42, 1046-48 (1985); see also
Cable & Wreless, plc, FCC 97-204, File No. SCL-96-005 (June 20, 1997).

FN10. See Cable & Wreless | 14; see also Optel Communications, Inc., 8 FCC Rcd
2267 (1993) (conditional license); National Association of Regulatory Utility Com
m ssioners v. FCC, 525 F.2d 630, 642 (D.C. Cir.) (NARUC I), cert. denied, 425 U S
992 (1976).

FN11. See Tel -Optik, 100 FCC. 2d at 10583.

FN12. The continental United States and the United Ki ngdom are served by Intel sat
satellite circuits and a nunber of common carrier submarine cables, including the
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TAT- 8/ TAT- 9/ TAT- 10 cabl e network and the TAT-12/TAT-13 cabl e network, see TAT-

12/ TAT- 13 Cabl e Landi ng License, 8 FCC Rcd 4808 (1993). |In addition, a nunber of
non-common carrier cables, including the CANTAT-3/ CANUS-1 cable system see Opte

Conmuni cations, Inc., and the Genini cable system see MFS d obenet, Inc., 11 FCC
Rcd 12,732 (1996), serve or will soon serve this route.

FN13. The continental United States and Germany are also served by Intel sat satel -
lite circuits, as well as submarine cables, including the TAT-12/TAT-13 and TAT-
8/ TAT-9/ TAT- 10 cabl e systens.

FN14. See 47 U.S.C. 8§ 153(44) (defining "tel econmunications carrier"); Cable &
Wreless T 17.

FN15. 47 C.F.R § 63.18(h) (1996).

FN16. See GST International, Inc., DA 97-898, File No. SCL-96-006 (rel. Apr. 30,
1997).

FN17. 47 U.S.C. § 35; see Cable & Wreless 7 18-35.
FN18. See supra n. 3.
FN19. 47 CF.R 8§ 1.1301-.1319 (1996).
1997 W 583362 (F.C.C.), 13 F.C.C.R 5961, 13 FCC Rcd. 5961
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