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Federal Conmuni cati ons Conmission (F.C. C.)
Cabl e Landi ng License

*1 IN THE MATTER OF GST TELECOM | NC.
File No. SCL-96-001

Application for a License to Land and Operate a Submarine Fiber Optic Cable
Ext endi ng Between the Northern Mariana |slands of Saipan, Tinian, and Rota and
the Territory of Guam

DA 97-522
Adopted: March 11, 1997
Rel eased: March 14, 1997

**3608 By the Chief, Tel econmunications Division:

1. In this Order, we grant the application of GST Telecom Inc., (GST) under
the Cabl e Landing License Act [FN1] for authority to | and and operate a submarine
fiber optic cable systemto be called the "Mariana-Guam Cabl e" extendi ng between
the Commonweal th of Northern Mariana Islands (CNM) and the Territory of Guam
The cable will have | anding points on Guam and the three CNM i sl ands of Saipan,
Tinian, and Rota. The cable will be operated on a non-conmon carrier basis. W
find that GST has provided sufficient information under our rules to comply with
the Cabl e Landi ng License Act and therefore grant the cable | anding |icense sub-
ject to the conditions listed bel ow

GST's Application

2. GST is a Delaware corporation and a wholly owned subsidiary of GST USA,
Inc., another Delaware corporation. GST USA, Inc., is wholly owned by GST Tel e-
comuni cations, Inc., a publicly traded Canadi an corporation with its headquarters
i n Vancouver, Washington. M. John Warta, a U S. citizen, is the president and
chi ef executive officer of GST Tel econmuni cations, Inc., and owns or controls ap-
proxi mtely 10 percent of its shares. No other single person or entity controls
ten percent or nmore of the applicant, and U S. citizens and conpani es own a nmj or -
ity of the shares of GST Tel ecomruni cations, Inc. M. Warta is al so chai rnan and
CEO of the applicant GST, which has three other officers, **3609 one of whomis
Canadi an and the other two of whomare U S citizens. GST would own the entire
cabl e system including plant and equi prent at all four |anding points.

3. The cable systemw Il consist of three segnents: Segnent A, between Saipan
and Guanm Segment B, between Sai pan and Tinian; and Segment C, between Rota and a
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branching unit on Segnment A. The exact |anding points have yet to be finalized.
The applicant states that the |landing points will be chosen to ensure secure sub-
marine and land routes and to facilitate connection to the CNM and Guam i ntra-

i sland systens, U. S. private and interexchange systens, and international facilit-
ies. GST states that the sites will conformto plans approved by the governnenta
admi nistrations with the appropriate jurisdiction.

4. The design of the Mariana-CGuam Cable will be based upon the use of submarine
fi ber optic technol ogy enploying the appropriate transm ssion rate necessary to
meet what GST anticipates will be the high capacity requirenments of the users of
the system GST expects that the m ninum system design will consist of twelve
fibers operating at a Synchronous Optical Network (SONET) rate, for each fiber,
equi valent to 622 Mops and having a system capacity of 24,192 equival ent voice-
grade channels. The cable will ensure systemreliability through the depl oynent
of the appropriate cable system design using state-of-the-art technol ogy. GST
states that, because of the short distances between the cable segnents, the Mari -
ana- Guam Cable will not use repeaters.

*2 5. GST states that the Mariana-Guam Cable will provide a vital, secure,
hi gh-quality digital telecomunications |link between Guam and the CNM i sl ands of
Sai pan, Tinian, and Rota for existing and energi ng comruni cati ons requirenents to
entities that seek access to the cable. The existing anal og nmcrowave systens and
satellite earth stations that carry traffic between the Commonweal th islands and
to points beyond are vul nerable to disruption due to the high nunber of tropical
storns and typhoons. Subnarine cables are not as susceptible to such atnospheric
di st urbances.

6. GST states that it will sell or |lease the capacity of the Mariana- Guam Cabl e
on a private carrier basis. Specifically, the applicant states, it will nake
tailored and flexible arrangenents with custonmers that are not possible under the
regime of a tailored service offering; make long-termplans for the facilities
wi th assurance regarding facility availability and price; design systens to neet
cust oner needs; devel op new and innovative service offerings; and offer bul k capa-
city to a specific class of eligible users. [FN2] Thus, the applicant states, it
"will not hold itself out indiferently to serve the public; rather, it will nake
i ndi vidual i zed deci sions in particul ar cases whether and on what ternms to deal ."
[FN3] GST argues that it is therefore not required to apply for authority under
Section 214 of the **3610 Communi cations Act of 1934 [FN4] because the cable sys-
temw |l not be commopn carrier in nature, and it urges us to consider its applica-
tion pursuant only to the Cable Landing License Act.

Comment s
7. GST's application was placed on public notice on January 23, 1996. Pursuant

to Section 1.767(b) of the Conmission's rules, [FN5] the Cable Landi ng License
Act, and Executive Order No. 10530, [FN6] we informed the Departnent of State of
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GST's application. [FN7] The Department of State, after coordinating with the Na-
ti onal Tel ecomunications and |Information Adninistration and the Departnment of De-
fense, stated that it has no objection to the issuance of the requested cable
 andi ng license. [FN8]

8. The Guam Tel ephone Authority (GIA) filed comments, and the Governor of Guam
filed reply comments essentially supporting the comments of GIA. GST and the gov-
ernnment of the CNM filed oppositions to GTA's coments. GIE M cronesian Tel ecom
muni cati ons Corporation (MIC) then filed an ex parte letter in response to the
earlier filings. Both GIA and the Governor of Guam |l ater w thdrew their objec-
tions to the application. Therefore, there are no outstanding tinmely conments.

9. MIC s ex parte letter stated that it did not oppose the application but was
concerned about an apparent agreenent between GST and the Governor's office of the
CNM that woul d have given GST an exclusive right to a subnerged | ands | ease in
the CNM for three years. MIC stated that the Conmi ssion should grant GST's ap-
plication only on the condition that GST nmintain no agreenents with the CNM gov-
ernnment that would provide GST exclusive rights to land or operate a cabl e between
Guam and CNM .

**3611 Di scussi on

*3 10. \When GST's application was filed, GST and the Governor of CNM had
agreed to a subnerged-lands | ease with a provision that the Commonweal th woul d not
| ease subnerged | ands for a conpeting cable for the first three years of the GST
cable's operation. This exclusivity arrangenent was a subject of the coments
filed by GTA and the Governor of Guam and it was the only objection stated in
MIC s ex parte letter. Since the application was filed, the CNM | egislature has
rejected GST's exclusive |ease and has enacted | egislation making such rights-
of -way avail abl e wi thout need for a | ease to anyone who neets certain conditions.
[FN9] Therefore, in light of the withdrawals of comments by GIA and the Governor
of Guam and the satisfaction of MIC s only concern, there does not appear to be
any opposition to a grant of this license. W also need not deci de whether such
an exclusivity provision would violate Section 253 of the Act. [FN10]

11. GST request a license under the Conm ssion's private submari ne cable policy
to pronote conpetition in the provision of international transmi ssion facilities.
[ FN11] Pursuant to this policy, the Conm ssion has authorized non-conmon carrier
cabl es where there is no | egal conpulsion to serve the public indifferently and no
reason inmplicit in the nature of the operations to expect an indifferent hol ding-
out to the eligible user public. [FN12]

12. The CNM 1is currently served by I NTELSAT circuits and anal og mi crowave sys-
tems. Because of the nunber of tropical stornms and typhoons that strike the is-
| ands, these existing systenms are vulnerable to disruption and poor-quality trans-
nm ssion. A submarine cable would provide nore-reliable, higher-quality service to
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t hose i sl ands.

13. MIC, the only provider of intra- and inter-island comunications services
in CNM, has been granted a cable | anding |license and acconpanying Section 214 au-
thorization to | and and operate a common carrier cable between Guam and the is-
| ands of Sai pan, Tinian, and Rota. [FN13] W understand that MIC has recently se-
cured a submerged-lands | ease fromthe **3612 CNM governnent and is goi ng ahead
with plans to construct the cable. The CNM governnent believes that, because GST
is arelative newconmer to the Mariana-Guamregion, its construction and operation
of a submarine cable would bring an added di nension of conpetition to the region.

[ FN14]

14. In light of MIC s planned common carrier cable and the status of conpeti -
tion in the CNM, we find that there is no public-interest reason to require that
t he Mari ana- Guam Cabl e be operated on a conmon carrier basis. MIC s current satel-

lite and microwave facilities and its planned cable will provide sufficient intra-
and inter-island common carrier capacity, and we anticipate that GST's cable, op-
erated on a non-tariffed, non-comon carrier basis, will provide a conpetitive al-

ternative for other carriers that could choose to provide tel ecomunications ser-
vices to the islands of the CNM.

*4 15. In addition, because GST will, in the operation of the cable, nake

i ndi vi dual i zed decisions, in particular cases, whether and on what terns to
deal' and does not intend to undertake 'to carry for all people indifferently,
[ FN15] there is no reason to expect that the proposed cable's capacity will be
held out to the public indifferently. [FN16] W therefore conclude that GST will
not offer capacity in the Mariana-Guam Cable to the public on a common carri er
basis and thus is not subject to regulation under Title Il of the Comunications
Act. [FNL17]

16. Consistent with prior decisions, we find that GST's description of the
| andi ng points of the Mariana-Guam Cable, which states that the cable systemw |
| and on Guam Rota, Saipan, and Tinian, is sufficient to determ ne whether the
proposed cable systemwould conply with the provisions of the Cable Landing Li-
cense Act and Conmi ssion rules. [FN18] Pursuant to Section 1.767(a)(5) of the
Commi ssion's rules, GST nmust provide a specific description of the Ianding |oca-
tions, including a map, no later than ninety days prior to construction, and we
condition this license upon final approval of the landing points. The **3613 Com
m ssion will give public notice of this description, and grant of the license wll
be considered final unless we issue a public notice to the contrary no later than
sixty days after receipt of the specific description of the |anding points.

17. Based on the infornmation provided by GST and pursuant to the Conmission's
procedures inplenenting the National Environmental Policy Act of 1969, [FN19] we
conclude that a grant of the requested |icense would not significantly affect the
envi ronnent. Consequently, GST is not required to submt an environnmental assess-
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ment, and this application is categorically excluded from environnental pro-
cessi ng.

18. Accordingly, we conclude that U S. interests under the Cable Landing Li-
cense Act will be served by grant of a cable landing |license to GST, as condi -
ti oned bel ow.

Ordering Cl auses

19. Consistent with the foregoing and pursuant to the Cable Landi ng License Act
and Executive Order 10530, we hereby GRANT AND | SSUE to GST Telecom Inc., a li-
cense to land and operate a subnarine fiber optic cable system (expected to con-
sist of twelve fibers operating at 622 Mps for each fiber and having a system ca-
pacity of 24,192 equival ent voice-grade channel s) extendi ng between the Common-
wealth of the Northern Mariana |Islands and the Territory of Guam with |anding
poi nts on Guam and the Commonweal th islands of Sai pan, Tinian, and Rota. This
grant is subject to all rules and regul ati ons of the Federal Conmunications Com
nm ssion; any treaties or conventions relating to communications to which the
United States is or may hereafter becone a party; any action by the Commi ssion or
the Congress of the United States rescinding, changing, nmodifying or anendi ng any
rights accruing to any person hereunder; and the follow ng conditions:

*5 (1) The location of the cable systemwithin the territorial waters of the
United States of Anerica, its territories and possessions, and upon its shore
shall be in conformity with plans approved by the Secretary of the Arnmy, and the
cabl e shall be noved or shifted by the Licensee at its expense upon the request of
the Secretary of the Arny whenever he or she considers such course necessary in
the public interest, for reasons of national defense, or for the mai ntenance or
i mprovenent of harbors for navigational purposes;

(2) The Licensee shall at all tines conply with any requirenments of United
St ates governnment authorities regarding the |ocation and conceal nent of the cable
facilities, buildings, and apparatus for the purpose of protecting and saf eguard-
ing the cable frominjury or destruction by enenmies of the United States of Amer-
i ca;

**3614 (3) The Licensee or any persons or conpanies controlling it, con-
trolled by it, or under direct or indirect common control with it does not enjoy
and shall not acquire any right to handle traffic to or fromthe United States,
its territories, or its possessions unless such service be authorized by the Com
nm ssi on pursuant to section 214 of the Conmunications Act, as anended;

(4) The Licensee or any persons or conpanies controlling it, controlled by
it, or under direct or indirect common control with it shall not acquire or enjoy
any right for the purpose of handling or interchanging traffic to or fromthe
United States, its territories, or its possessions to |and, connect, or operate
cables or landlines, to construct or operate radio stations, or to interchange
traffic, that is denied to any other United States conpany by reason of any con-
cession, contract, understanding, or working arrangenent to which the Licensee or
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any persons controlling it, controlled by it, or under direct or indirect conmon
control with it are parties;

(5) Neither this license nor the rights granted herein shall be transferred,
assigned, or in any manner either voluntarily or involuntarily disposed of or dis-
posed of indirectly by transfer of control of the Licensee to any persons, unless
t he Federal Conmuni cations Conmi ssion shall give prior consent in witing;

(6) The Licensee shall notify the Conmission in witing of the precise |oca-
tions at which the cable will land no later than ninety days prior to conmmencing
construction of cable Ianding stations at those |ocations. The Comni ssion will
gi ve public notice of the filing of these descriptions, and grant of this |icense

will be considered final unless the Comm ssion issues a notice to the contrary no
| ater than sixty days after receipt of the specific descriptions of |anding
poi nts;

(7) The Conmission reserves the right to require the Licensee to file an en-
vironment al assessnment or environnmental inpact statement should it determni ne that
the I anding of the cable at those l[ocations and construction of necessary cable
| andi ng stations would significantly affect the environnent within the meaning of
Section 1.1307 of the Conmi ssion's procedures inplenmenting the National Environ-
mental Policy Act of 1969; this license is subject to nodification by the Comn s-
sion upon its review of any environnmental assessment or environmental inpact
statement that it may require pursuant to its rules;

*6 (8) The Licensee shall maintain no | ess than a 50-percent ownership in-
terest and voting control share in the cable, including 100-percent ownership in
the cable stations and in the land portion of the cable fromthe stations to the
beach joint of the subnerged portion of the cable;

(9) The Licensee shall, by application, obtain Conm ssion approval prior to
the sale or transfer to a foreign entity of five percent or nore in the aggregate
of direct or indirect ownership in the cable;

**3615 (10) This license is revocable by the Conmm ssion after due notice and
opportunity for hearing pursuant to section 2 of "An Act Relating to the Landi ng
and Operation of Submarine Cables in the United States," 47 U.S.C. § 35, or for
failure to conply with the terns of the authorizations;

(11) The Licensee shall notify the Commission in witing of the date on which
the cable is placed in service, and this license shall expire 25 years from such
date, unless renewed or extended upon proper application, and, upon expiration of
this license, all rights granted under it shall be term nated; and

(12) The terms and conditions upon which this license is given shall be ac-
cepted by the Licensee by filing a letter with the Secretary, Federal Communi ca-
tions Commi ssion, Washington, D.C. 20554, within 30 days of the rel ease of the
cabl e I anding license.

20. This Order is issued under Section 0.261 of the Commi ssion's rules, 47
C.F.R § 0.261, and is effective upon release. Petitions for reconsideration un-
der Section 1.106 or applications for review under Section 1.115 of the Conm s-
sion's rules, 47 C.F.R 88 1.106, 1.115, may be filed within 30 days of the date
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of public notice of this order (see 47 CF.R 8 1.4(b)(2)).
FEDERAL COVMUNI CATI ONS COWM SSI ON

Di ane Cor nel

Chi ef

Tel econmuni cati ons Divi sion

I nternational Bureau

FN1. An Act Relating to the Landing and Operation of Submarine Cables in the
United States, 47 U . S.C. 88 34-39 (1994) (Cable Landing License Act).

FN2. Letter from Catheri ne Wang, Counsel for GST Telecom Inc., to WlliamF
Caton, Acting Secretary, Federal Conmunications Comm ssion (Feb. 12, 1997).

FN3. 1d.

FN4. 47 U.S.C. § 214 (1994), as amended by Tel ecommuni cati ons Act of 1996, Pub
L. No. 104-104, 110 Stat. 56 (1996) (requiring "carrier[s]" to obtain Commi ssion
approval before undertaking construction of a new line or of an extension of any
line); see 47 U.S.C. § 153(10) (defining "common carrier"” or "carrier" as "any
person engaged as a common carrier for hire ...").

FN5. 47 C.F.R § 1.767(b) (1995).

FN6. Exec. Order No. 10,530, reprinted as anended in 3 U S.C. A § 301 at 1052
(1985).

FN7. Letter from Di ane J. Cornell, Chief, Telecomrunications Division, Interna-
ti onal Bureau, Federal Conmunications Conmi ssion, to Mchael T.N Fitch, Deputy
U.S. Coordinator, Ofice of International Comrunications and Information Policy,
U.S. Departnent of State (Feb. 8, 1996).

FN3. Letter from Richard C. Beaird, Senior Deputy U S. Coordinator, Internationa
Comuni cations and Information Policy, U S. Departnent of State, to Donald H

G ps, Chief, International Bureau, Federal Communications Comm ssion (Aug. 22
1996) .

FN9. See Fiber Optic Communications Facilitation and Conpetitive Tel econmuni ca-
tions Act of 1996, Pub. L. No. 10-14 (June 18, 1996).

FN10. Tel ecomuni cati ons Act of 1996, Pub. L. No. 104-104, sec. 101, § 253, 110
Stat. 56 (to be codified at 47 U . S.C. § 253) (providing that no state or |oca
statute or regulation may prohibit or have the effect of prohibiting any entity to
provi de any tel ecomruni cati ons service).
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FN11. See Tel-Optik Ltd., 100 F.C.C 2d 1033, 1041 (1985).

FN12. See Optel Commrunications, Inc., 8 FCC Rcd 2267 (1993) (conditional |icense);
see also National Ass'n of Regulatory Util. Commrs v. FCC, 525 F.2d 630 (D.C
Cir.) (NARUC 1), cert. denied, 425 U S. 992 (1976).

FN13. M cronesi an Tel econmuni cati ons Corporation, 8 FCC Rcd 748, DA 93- 91, File
No. SCL-92-003 (1993) (cable landing |icense); M cronesian Tel ecomruni cati ons Cor -
poration, 8 FCC Rcd 750, DA 93-92, File No. ITC 92- 140 (1993) (Section 214 au-
thori zation).

FN14. CNM Opposition at 3

FN15. GST Application at 8 (quoting NARUC 1, 525 F.2d at 641); see also Letter
from Cat heri ne Wang, Counsel for GST Telecom Inc., to WIlliamF. Caton, Acting
Secretary, Federal Comunications Commi ssion (Feb. 12, 1997).

FN16. See NARUC |, 525 F.2d at 630; see also Transgulf Comunications Ltd., 6 FCC
Rcd 2335 (1991); Transnational TelecomLtd., 5 FCC Rcd 598 (1990): Pacific Tele-
com Cable, Inc., 2 FCC Rcd 2686 (1987) (conditional license); 4 FCC Rcd 8061
(1989) (final license).

FN17. Communi cations Act of 1934 tit. 2, 47 U S.C. 88 201-229 (1994), as anended
by Tel econmuni cati ons Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996) (to be
codified at 47 U.S.C. 8§ 201-276); see Tel-Optik, 100 F.C. C. 2d at 1046.

FN18. See, e.g., Guam TelecomLtd., 10 FCC Rcd 12,104 (1995); Al aska Tel ecom Ltd.
10 FCC Rcd 6072 (1995); Transnational TelecomLtd., 5 FCC Rcd at 600; Pacific
Tel ecom Cable, Inc., 2 FCC Rcd at 2688

FN19. 47 C.F.R §§ 1.1301-.1319 (1995).
1997 W. 112052 (F.C.C.), 12 F.C.C.R 3608, 12 FCC Rcd. 3608

END OF DOCUMENT
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