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PETITION TO DENY

Crest Communications Corporation (“Crest”), by its attorneys, hereby submits this
Petition to Deny the above-captioned applications of Tyco Telecommunications (US) Inc., Tyco
International Ltd., Tyco Networks (Guam) LLC, (collectively “Tyco”) and VSNL
Telecommunications (US) Inc. (a wholly owned subsidiary of Videsh Sanchar Nigam Limited)
(collectively, “VSNL”) for authority to transfer and assign cable landing licenses pursuant to the
Cable Landing License Act, 47 U.S.C. §§ 34-39, and Section 1.767 of the Commission’s rules,
47 C.F.R. § 1.767. For the reasons stated herein, Crest urges the Commission to remove these
applications from streamlined processing and ultimately deny them as not in the public interest,
convenience and necessity.'

I INTRODUCTION AND SUMMARY

The Commission cannot treat the above-captioned applications as run-of-the-mill transfer
or assignment requests for U.S. cable landing licenses. Contrary to the applicants’ assertions, the
proposed transaction implicates much more than the foreign-end landings of the Tyco-Pacific

and Tyco-Atlantic cable systems. If VSNL were allowed to complete this proposed transaction,

! As a provider of critical telecommunications infrastructure in Alaska and between
Alaska and the continental United States, Crest has a two-fold interest in Tyco’s announced sale
of the TGN. First, Crest firmly believes that the TGN is a unique, strategic asset and that selling
this large and valuable component of the critical global communications infrastructure to a
foreign entity raises serious competition, national security, economic security, and trade policy
concerns. Second, Crest owns submarine fiber optic cable branching units on the Tyco-Pacific
network that are intended to connect the Eareckson Air Station on Shemya Island and other
military installations on Kodiak Island to various bases within Alaska and to the U.S. mainland.
Crest has been in discussions with the U.S. Department of Defense (“DoD”) to use these
branching units to enhance the early warning and interception capabilities of the U.S. military’s
national missile defense program. Should the TGN come under the control of a foreign entity or
a foreign government, however, DoD’s desire to use these branching units for enhanced fiber
connectivity likely would be diminished due to the threat of data corruption or data interception.
Alternative fiber optic cable solutions would cost the DoD over ten times more than
interconnecting via these branching units.



the Tyco Global Network (“TGN”’) would become part of a massive, VSNL-controlled global
undersea fiber optic cable network of unprecedented size, available capacity, and global reach
that likely would diminish capacity in the global telecommunications market.

The TGN is a unique international telecommunications asset that is the last remaining
trans-oceanic fiber optic cable system under the ownership and control of U.S. interests. In fact,
it is the only such cable system under the control of a single U.S. owner. Moreover, the TGN is
the newest and most technologically advanced global undersea fiber optic cable system.
Standing alone among cable systems for its size and reach, the TGN spans more than 60,000 km,
has multiple interconnection points in three continents, and accounts for over 85 percent of the
total trans-Pacific cable capacity and 25 percent of the total trans-Atlantic submarine cable
capacity.

VSNL is not an ordinary telecommunications company that plays by marketplace rules.
It is India’s dominant international telecommunications provider and has substantial market
power over undersea cables landing in India. Until 2002, VSNL was owned entirely by the
Indian government. It is now substantially owned by the Indian government (26 percent) and the
Tata Group (46 percent), one of the largest conglomerates in India with close ties to the Indian
government and Indian defense establishment. Furthermore, VSNL has a long and sordid history
of abusing its monopoly power to the detriment of its competitors and consumers of international
bandwidth.

As set forth below, the transfer of the TGN—the last remaining global submarine cable
network under U.S. ownership and control—to VSNL raises a myriad of competition, economic
and national security, as well as trade policy concerns that warrant close scrutiny by the

Commission and other branches of government. If allowed to proceed, the proposed acquisition



would deal a serious blow not only to the commercial interests of the United States, but also,
more broadly, to global telecommunications competition. It will undermine U.S. economic
security by ceding to foreign owners the control of a unique strategic asset that is vital

to American commerce. It also inevitably would lead to a shift of the strategic center of the
critical global undersea telecommunications grid—and, in fact, the center of international
communications generally—from the United States to somewhere between India and Singapore.

Moreover, VSNL’s control over critical inputs—specifically, cable landing stations—in
India provide it with the ability and incentives to perpetuate and expand its anticompetitive
activities through the acquisition of the TGN. Allowing VSNL to add the TGN to its vast
submarine cable network holdings and investments would give VSNL compelling and
sustainable strategic and competitive advantages, especially across the Pacific Ocean, where
there soon will be limited alternatives for purchasing large amounts of bandwidth on an end-to-
end basis. As a result, VSNL’s dominance over trans-Pacific bandwidth likely would endure,
unchallenged, for years.

Given the TGN’s strategic value and its status as the sole remaining submarine cable
network in U.S. hands, any limitation of access to, or disruption of, the undersea fiber optic cable
infrastructure would have a devastating effect on the U.S. economy, as well as on law
enforcement, military, intelligence, and diplomatic operations. Specifically, the proposed sale
will severely compromise the DoD’s net-centric warfare plans and threaten the security and
integrity of military, intelligence, and other sensitive communications on the cable network. The
U.S. military’s dependence on massive amounts of bandwidth is great and will continue to grow.
Currently, the U.S. military relies predominantly on satellite communications. However,

satellites alone cannot keep pace with the increasing demand for bandwidth. Fiber optic cable



networks offer vastly more bandwidth at a far lower cost than satellites. VSNL’s acquisition of
TGN raises serious questions about whether the DoD will be able to depend on major portions of
the worldwide undersea cable infrastructure to prepare for and support military operations in
remote locations.

Finally, it is important to stress that the contemplated transaction, if it closes, is
irreversible. This proceeding represents the only opportunity to object to approval of the above-
referenced applications. Should the Commission grant these consolidated applications, VSNL
will be able to acquire the TGN and, as a result, will gain a durable, sustainable, and potentially

insurmountable competitive advantage.

II. LEGAL STANDARD

The Commission’s authority to grant, withhold, or condition approval to assign or
transfer cable landing licenses derives from the Cable Landing License Act* and Executive Order
No. 10,530.> The Act provides that the President may withhold authority to assign cable landing
licenses if he decides that “such action will assist in securing rights for the landing or operation
of cables in foreign countries, or in maintaining the rights or interests of the United States or of
its citizens in foreign countries, or will promote the security of the United States....”* The

President also may “grant a cable landing license upon such terms as shall be necessary to assure

247 U.S.C. §§ 34-39.
3 Exec. Ord. No. 10,530, 3 C.F.R. 189 (1954-1958).

447 U.S.C. § 35 (emphasis added).



just and reasonable rates and service in the operation and use of cables so licensed.”” The
President’s authority under the statute has been delegated to the Commission.°

In exercising its delegated authority, the Commission must first determine whether the
applicants are qualified to hold the licenses at issue. Assuming they are qualified, the
Commission then weighs the potential public interest harms against the potential pubic interest
benefits to ensure that, on balance, the proposed transaction will serve the public interest,
convenience, and necessity. In making this determination—weighing the potential public
interest benefits against the potential public interest harms of a proposed transaction—the
Commission must also consider not only competition issues,’ but also the national security, trade
and foreign policy, and law enforcement implications of the deal.®

Under the Communications Act, applicants bear the burden of demonstrating that the
transaction is in the public interest.” The Commission considers whether a proposed assignment
will comply with the Commission’s rules and its potential effects on competition.'® Where the

potential harms to competition raised by a proposed transaction are substantial, the burden of

S 1d.
% Exec. Ord. No. 10,530 § 5(a), 3 C.F.R. 189 (1954-1958).

7 See Communications Act, as amended, 47 U.S.C. §§ 214 and 310(d); Cable Landing
Act, 47 U.S.C. §§ 34-39; 47 C.F.R. §§ 1.767, 1.768; Exec. Ord. No. 10,530 § 5(a), 3 C.F.R. 189
(1954-1958).

8 In re Rules and Policies on Foreign Participation in the U.S. Telecommunications
Market; Market Entry and Regulation of Foreign-Affiliated Entities, Report and Order and Order
on Recon., 12 FCC Rcd 23891, 23919 (1997) (“Foreign Participation Order”).

47 U.S.C. § 309(e) (2000) (burdens of proceeding and proof rest with the applicant);
see, e.g., LaFlore Broadcasting Co., Inc., 66 FCC 2d 734, 736-37 (1975) (burden of proof rests
on applicants).

19 See Application of NYNEX Corp. and Bell Atlantic Corp. for Consent to Transfer
Control of NYNEX Corp. and Its Subsidiaries, 12 FCC Rcd. 19,985 (1997).



proof on applicants to demonstrate transaction-specific benefits correspondingly become more
demanding.!' In order to satisfy their duty to show that the benefits of the transaction will
outweigh the harms, the applicants “must provide sufficient support for any benefit claims so
that the Commission can verify the likelihood and magnitude of each claimed benefit.”'* In
addition, any public interest benefits must be transaction-specific; i.e., they “must be likely to be
accomplished as a result of the [transaction] but unlikely to be realized by other means that entail

fewer anticompetitive effects.”"

III. BACKGROUND

A. The TGN Is A Valuable and Unique Strategic Asset

In 1985, no global fiber optic communications grid existed. But in the last two decades,
more than 100 countries have become linked by undersea fiber optic cables.'* Most of these
global cable systems were developed in the United States with substantial U.S. ownership and
control. This global communications infrastructure is now a key component of a $600 billion per
year global telecommunications industry, and it serves as the central nervous system of an
increasingly worldwide economy.

The global submarine cable infrastructure has become an increasingly important strategic

asset over the years as the need for large bandwidth and long-haul telecommunications transport

" See Applications of Ameritech Corp. and SBC Communications Inc. for Consent to
Transfer Control, Memorandum Opinion and Order, 14 FCC Red. 14712, 14825 (1999).

12 Application of EchoStar Communications Corp., Gen. Motors Corp., and Hughes
Elecs. Corp., Hearing Designation Order, 17 FCC Rcd. 20559, 20630 (2002).

1 Jd. at 20630 (citations omitted).

' Center for Strategic and Budgetary Assessments (Prepared for OSD Net Assessment),

Digest of The Undersea Telecommunications Infrastructure: A Global Net Assessment, 3 (May
2004).



has grown exponentially due to growing demands for high-speed data services and bandwidth
intensive applications. By 2006, it is expected that about 90 percent of the world’s international
telecommunications traffic will be carried on the global fiber optic cable grid."> In fact,
excluding communications routed through Canada and Mexico, more than 90 percent of U.S.
international telecommunications traffic is now carried over submarine cables worldwide.'®

The TGN is the crown jewel of this international telecommunications grid. It is unique in
that it is the newest, most state-of-the-art global submarine cable network and therefore is
critically important to the international telecommunications market. In addition, the TGN is now
the only global fiber optic cable network under the sole ownership and control of U.S. interests.
It is also the largest single cable system with the greatest reach and available bandwidth,
spanning over 60,000 km, two oceans, and three continents. Most significantly, the TGN has the
design capacity to carry upwards of 85 percent of all trans-Pacific cable traffic and 25 percent of
all trans-Atlantic submarine cable traffic on all existing and planned cable systems.]7

In addition, the TGN’s extensive network links key telecommunications centers
throughout the United States to major hubs in Asia and Western Europe. The Tyco-Atlantic

system connects two landing stations in the United Kingdom with a landing station in Wall

15 1d. at 32-33.
16 14

17 See Exhibits 1 and 2, attached (showing these trans-Atlantic and trans-Pacific cable
capacities); PriMetrica, Inc., International Bandwidth 2004, Volume 1: Submarine Networks at
116 (2004) (“Telegeography Report”). The Tyco-Pacific cable’s share increases to 97 percent if
legal issues associated with the Pacific Crossing-1 (PC-1) are taken into account. PC-1 is
currently in Chapter 11 bankruptcy, and no capacity is currently available for carriers. Even if
the PC-1 were to come out of Chapter 11 in the near future it is unlikely that it would be able to
realize the full potential of 640 Gbps due to both legal issues and reliability issues associated
with its operation. See In re PC Landing Corp., Joint Plan of Reorganization of PC Landing
Corp., Pacific Crossing, Ltd., and Their Debtor Affiliates, No. 02-12086 (PJW) (D. Del. filed
Feb. 25, 2005).



Township, N.J., and the Tyco-Pacific system connects landing stations in Guam and in Emi and
Toyoashi, Japan with landing stations in Hillsboro, Oregon and Los Angeles, California.'® In
turn, Tyco-Pacific connects in Japan to Tyco Pan-Asia, which operates over the c2c cable
network owned by Tyco and Singapore Telecommunications Limited (“SingTel”), the
government-owned carrier in Singapore. The c2¢ network has landing stations in Japan, China,
Singapore, the Philippines, and Taiwan, and it connects to the Sea-Me-We 3 and FLAG Telecom
Europe-Asia (“FEA”) networks that provide additional connectivity to India, the Middle East,
and Europe.

B. VSNL Already Controls Substantial Cable Assets Connecting India to The
Global Communications Grid

Due to India’s unique geographic location, virtually all of the major undersea fiber optic
cable systems connecting Europe, the Middle East, Southeast Asia, and Southwestern Africa
must land in India. VSNL has a dominant position in India; it controls four of the five cable
landing stations there and as the former monopoly international telecommunications carrier, it
still controls a substantial portion of the traffic into and out of India. In addition to being the
only landing party for all consortium cables landing in India, including Sea-Me-We 2, Sea-Me-
We 3, and SAFE, it is the only landing party for the FEA private cable system connecting India
with points east toward Japan and west toward England. Further, VSNL’s majority shareholder,
the Tata Group, has just completed the Tata Indicom cable—a 5.12 Tbps-capacity India-

Singapore cable linking Singapore to VSNL’s Chennai landing station in India.'’ The

'8 Figure 1, attached (showing the Tyco Global Network), available at
http://www.tycotelecom.com/NetworkServices/NetworkMaps.asp# (last visited Feb. 18, 2005).

1 Tata Indicom, “VSNL Completes Singapore’s First Indian-Owned Undersea Fiber-
Optic Cable,” (Nov. 3, 2004), available at
http://www.vsnl.com/news.php?htm=vsnlnews/undersea_fiberoptic 03 11 04.htm (last visited
March 13, 2005). See also Telegeography Report at 31.

-8-



completion of this link and the purchase of the TGN would give VSNL ownership of a complete
end-to-end U.S.-Japan-Singapore-India cable network of unprecedented bandwidth capacity.?
VSNL also is the network administrator and will control the Network Operating Center
for the new Sea-Me-We 4 cable network linking France to Singapore by way of India. As
network administrator, VSNL will be able to monitor activation and deactivation of capacity
anywhere between two points in the network.”’ This new consortium cable system will span
20,000 km to become a main backbone linking Western Europe to East Asia and will support a
design capacity of 1.28 Tbps. VSNL announced that the cable-laying operation for this system
began in February 2005 and is expected to be in service in the fourth quarter of this year.*

C. VSNL Is Paying A Premium for The TGN As A Strategic Asset

VSNL'’s proposed acquisition of the TGN is unlike any previous transaction the
Commission has ever examined. Although VSNL proposes to acquire the most advanced and
expansive international undersea cable network (and the sole remaining U.S.-controlled global

submarine network) for $130 million dollars—far less than $3.4 billion it cost to build*—

2% Figure 2, attached, (showing VSNL’s cable network), available at
http://www.vsnl.com/channel.php?htm=aboutvsnl/map.htm (last visited Feb. 18, 2005).

2! Times News Network, “VSNL to Provide Services in South East Asia,” The Economic
Times, Sept. 5, 2004, available at http://economictimes.indiatimes.com/corpshow/888682.cms
(last visited March 15, 2005) (citing VSNL sources as saying, “[t]his mandate opens immense
business opportunities for VSNL, as the company can now offer network administrator services
in the global submarine market place, which is moving towards an outsourcing model.”).

*? Tata Indicom, “Laying Operation of SMW-4 Submarine Cable for VSNL Cable Station
Commence” (February 28, 2005), available at
http://www.vsnl.com/news.php?htm=vsnlnews/smw4 28 02 05.htm (last visited March 15,
2005). See also “About SEA-ME-WE-4,” available at
http://www.seamewe4.com/inpages/about sea me we 4.asp (last visited March 15, 2005).

 Times News Network, “VSNL to Buy Tyco Global for $130m,” The Economic Times
(India) (Nov. 1, 2004), available at
http://economictimes.indiatimes.com/articleshow/907317.cms (last visited March 28, 2005).

-9-



VSNL’s purchase price for the TGN actually reflects a market premium, taking into account the
substantial operating costs to run the network. VSNL’s apparent willingness to pay significantly
more than any other bidder for the entire network demonstrates TGN’s unique strategic value to
this government-owned company.

VSNL’s willingness to pay a premium price for the TGN is reflected in the fact that it
could have purchased all of the capacity it might ever need across the Atlantic and Pacific
Oceans for significantly less than the $130 million purchase price—and without absorbing all of
the network’s operating costs. The only explanation behind such an investment is that VSNL
views the TGN as a strategic asset that it can exploit.”* The strategic value to VSNL is the power

to control the only trans-Pacific network with substantial, available upgradeable capacity. In

** Tyco’s sale of the TGN is taking place at a time when many U.S. telecommunications
carriers are struggling in a very competitive U.S. market. The former Regional Bell Operating
Companies (“RBOCs”) have been—and still are—undergoing a period of massive reshaping and
consolidation. They have focused on their core businesses as well as certain newer technology
platforms such as VOIP and DSL services. In addition, these entities have had little or no
international presence until only recently. As a result of these competitive pressures, the RBOCs
primarily have maintained a domestic focus. Major U.S. interexchange carriers also have been
under tremendous competitive pressures and now are in the process of being acquired by the
RBOC:s. It therefore is not surprising that these U.S. carriers did not—or could not—make a
serious bid for the TGN despite its strategic significance.

In comparison, VSNL still enjoys the fruits of its legacy as India’s monopoly
telecommunications provider—including its status as the owner of four of India’s cable landing
stations. VSNL has been able to seize upon its dominant position and lack of effective
competition at home and focus its attention on acquiring foreign telecommunications assets. At
the same time, Tyco was looking for a buyer in order to sell TGN in its entirety, rather than
piecemeal, in order to stop the outflow of funds needed to support TGN and to correct what Tyco
believed to be a bad investment decision made by its prior management. In doing so, and by
accepting VSNL’s bid, Tyco has ignored the serious implications that such a deal will have on
the United States’ economic and national security interests, as well as on global
telecommunications competition generally.

-10 -



effect, with the acquisition of TGN, VSNL will control about 85 percent of the available capacity
for new circuits on the critical trans-Pacific portion of the India-United States route.*

Over the last decade, VSNL was protected from competition in India as the designated
monopoly provider of all international telecommunications services. And even after new
international telecommunications entrants were authorized in 2002, VSNL has been able to
maintain its dominant position by controlling four of the five cable landing stations in India and
maintaining a close relationship to the Indian government. The Indian government still owns 26
percent of the company and maintains an active role in company decision-making with several
board seats and important veto rights. Now that it is faced with the potential for real
competition, however, VSNL has begun to spend freely to obtain critical infrastructure in other
markets to perpetuate its dominant position.

VSNL'’s interest in acquiring the TGN infrastructure also reflects the value of this unique
asset to the Indian government. The Indian government, which exerts substantial control over
VSNL through its ownership percentage and Board representation®® (plus the Tata Group’s close

ties with the Indian government in its role as a defense contractor),”’” has an interest in ensuring

> As of March 2004, only 460 Gbps of the Tyco-Pacific was lit—a mere fraction (6%)—
of the 7.68 Tbps available capacity on that network. See Telegeopgrahy Report at p. 116; Tyco
Telecommunications, TGN Capacity Services, Network Maps, available at
http://www.tycotelecom.com/NetworkServices/content.asp?page=NetworkMaps.asp (last visited
March 28, 2005) (showing that Tyco trans-Pacific has eight fiber pairs and supports up to 96
waves of 10 Gb/s each per fiber pair for a total upgradeable capacity of at least 7.68 Tbps). See
also Exhibits 1 and 2, attached (listing trans-Atlantic and trans-Pacific cable capacities).

2 VSNL, Memorandum and Articles of Association, art. 65 (Filed April 2, 2004) (stating
that the Indian government may appoint four of VSNL’s 12 directors), available at
http://www.sec.gov/Archives/edgar/data/1116134/000119312504164097/dex12.htm (last visited
March 30, 2005).

7 See, e.g., Tata, “CMC Limited,” (describing a Tata Group subsidiary’s government-

contracting activities with respect to military defense systems), available at
http://www.tata.com/cmc/index.htm (last visited March 2, 2005); Tata Motors, “Defence,”

-11 -



India’s self-sufficiency and national security, both of which can be better achieved if VSNL
controls such a significant portion of the critical, global submarine cable communications
infrastructure.

Moreover, allowing VSNL to acquire the TGN would combine the reach of a global
telecommunications network with one of India’s largest outsourcers—the Tata Group’s
subsidiary, Tata Consultancy Services (“TCS”). This will benefit India but will have an adverse
affect on the U.S. economy. U.S. companies are increasingly looking to India as a less-
expensive source of labor and have been outsourcing many data-processing, call center, and
other business functions to Indian companies. Undersea fiber optic cable networks like the TGN
are a “lifeline for Indian outsourcers” because they are essential for sending data from U.S.
companies to less expensive Indian laborers and back again.® As a Tata Group spokesman has
noted, “[c]ommunications capacity in and out of India is tight, and outsourcing is just one of the
reasons . . . ‘there is significant demand for connectivity to the U.S., Europe, and elsewhere’”

from India.”” TCS is a major participant in India’s outsourcing industry.® With the acquisition

(describing a Tata Group subsidiary’s military vehicle monitoring program), available at
http://cv.tatamotors.com/showcase/defence/defence.php?SessionID=6a3af3a6386eff3ef4c0f18bb
c7187ba (last visited March 2, 2005).

8 Lou Dobbs T onight (CNN television broadcast, Feb, 9, 2005), available at
http://transcripts.cnn.com/TRANSCRIPTS/0502/09/1dt.01.html (last visited March 25, 2005).

% Paul Travis, “Tata Unit Targets U.S.-India Communications Traffic,”
OutsourcingPipeline (Dec. 1, 2004) (quoting Vinod Kumar, executive director, Tata International
Business Group), available at
http://www.outsourcingpipeline.com/shared/article/printablePipelineArticle.jhtml;jsessionid=UZ
K2I0EFE4X4MQSNDBGCKHOCJUMEKIJVN?articleld=54202063 (last visited March 12,
2005).

3% Tata, media release, “Tata Honeywell Outsources Complete IT Infrastructure

Management From Tata Consultancy Services” (May 30, 2003), available at
http://www .tata.com/tcs/releases/20030530.htm (last visited March 13, 2005).

-12 -



of the TGN by VSNL, the Tata Group will be able to obtain significant competitive advantages
by bundling its outsourcing business in India with control over critical international bandwidth.
As Tata Industries Managing Director Kishor Chaukar acknowledged, the TGN acquisition is
vital: “VSNL has a great opportunity in telecom. If we have to give substantial high value-
added service to clients, the synergistic advantages with TCS are very high.”*' By combining
VSNL’s ownership of the TGN with TCS’ expertise, “[t]he Tata Group now has telecom and

information technology (IT) capabilities. With this deal, no one can beat us.”

IV.  GRANT OF THESE APPLICATIONS IS NOT IN THE PUBLIC INTEREST

The Commission must deny VSNL’s consolidated applications because of the significant
competition, national security, economic security, and trade policy concerns raised by the
proposed transaction. In determining whether the public interest would be served by granting the
consolidated applications, the Commission must weigh the public interest harms against the
potential pubic interest benefits to ensure that, on balance, the proposed transaction will serve the
public interest, convenience, and necessity.”

A significant part of the Commission’s public interest analysis is the likely competitive

effects of the proposed transaction and whether its raises significant anticompetitive concerns.**

3 Tata, media report, “Sealing the Deal,” (Nov. 6, 2004), available at
http://www.tata.com/vsnl/media/20041106_tyco.htm (last visited March 15, 2005).

32 Id. (emphasis added).

33 In re The Merger of MCI Communications Corporation and British
Telecommunications plc, Memorandum Opinion and Order, 12 FCC Red 15351, 15353 (1997)
(“BT-MCI Order”).

3 See Communications Act, as amended, 47 U.S.C. §§ 214 and 310(d); Cable Landing
Act, 47 U.S.C. §§ 34-39; 47 C.F.R. §§ 1.767, 1.768; Exec. Ord. No. 10,530 § 5(a), 3 C.F.R. 189
(1954-1958)..

-13 -



In addition, the Commission must consider whether the proposed transaction raises national
security, trade, foreign policy, or law enforcement concerns.” And, as noted above, the
assignment of cable landing licenses, in particular, may be blocked as necessary to “promote the
236

security of the United States.

A. The Proposed Transaction Will Have Significant Anticompetitive Effects

In the Foreign Participation Order, the Commission stated that it would deny
applications for cable landing licenses that posed a “very high risk to competition.”’ Such a risk
to competition undoubtedly exists here. Through its acquisition of the TGN, VSNL will have
added power and incentive to engage in behavior with significant anticompetitive effects.

The applicants would have the Commission believe that the proposed transaction is
relatively straightforward and raises no competition concerns, let alone a very high risk to
competition. They have seriously misstated or failed to acknowledge, however, the limited
amount of available alternative submarine cable capacity across the Pacific Ocean, VSNL’s

dominant position and control over cable landing stations in India, and how the combination of

% Foreign Participation Order at 23919.
*47U.8.C. § 35.

37 Foreign Participation Order at 23913, 23933-34. See also Review of Commission
Consideration of Applications Under the Cable Landing License Act, 1B Docket No. 00-106,
Report and Order, 16 FCC Red 22167, 22178 (2001) (“[ W]e cannot rule out the possibility that
these measures would be ineffective at preventing anti-competitive conduct in a particular
context and we would find it necessary to impose tailored conditions on the license or, in
exceptional circumstances, to deny an application.”) (“Cable Landing Order”). In the Foreign
Participation Order, the Commission adopted, as a factor in its public interest analysis, a
rebuttable presumption that applications to land and operate submarine cables from WTO
members do not pose concerns that would justify denial of an application on competition
grounds. Foreign Participation Order at 23913. The presumption is rebuttable by a showing
that granting an application would pose a “very high risk to competition.” Id. at 23914.
Importantly, the Foreign Participation Order does not exempt foreign carriers from the ordinary
public interest analysis. Rather, the Commission stated that foreign carriers are subject to the
same public interest standard as U.S. carriers. Id. at 23916.
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the Tata Group’s submarine cable assets with the TGN will increase its dominance in the
U.S./India market and possibly extend its dominance to other routes crossing the Pacific.

L VSNL Has A History of Anticompetitive Conduct With Respect to Not
Allowing Access to Its Landing Stations in India on Reasonable Terms

VSNL is not an ordinary company that plays by marketplace rules. VSNL has a long
history of anticompetitive behavior, including abuse of control over bottleneck cable landing
stations in India. Since its exclusive franchise over international long distance services in India
was removed in 2002, VSNL has used several aggressive tactics to stifle competition. All of
these activities are well documented and beyond dispute.

Because of its legacy role as the monopoly provider of international long distance
services in India, VSNL became the only landing party for the privately financed FLAG Europe
Asia (“FEA”) in India. VSNL also owns and controls three other cable landing stations in India,
which are used for consortium cable landings (e.g., Sea-Me-We 2, Sea-Me-We 3, SAFE) as well
as for its private cable (i.e., Tata Indicom) between India and Singapore. It also soon will be one
of the two landing parties in India for the new Sea-Me-We 4 cable.’®

As reported to the Commission last year and as reflected in recent decisions issued by the
Telecom Regulatory Authority of India (“TRAI”) and the Office of the United States Trade
Representative (“USTR”), VSNL’s control over the FEA cable landing station in India has led to
repeated complaints regarding delays and refusals to activate additional capacity on the FEA

cable system into and out of India. These delays and refusals have resulted in shortages of

%% The other landing party for Sea-Me-We 4 is Bharti Televentures Limited, the only
other entity with a cable landing station in India. That landing station connects another point-to-
point private cable system (i2i network) between Singapore and India.
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bandwidth and increased prices on the U.S.-India route.” It has also been reported that VSNL
has refused to allow FLAG Telecom to upgrade its capacity into and out of India on the FEA
cable to serve the growing demand for telecommunications capacity.*’

While on occasion VSNL has agreed to release some capacity on the FEA cable, it has
done so reluctantly and only after exacting excessive charges for access and interconnection at
the VSNL-controlled cable landing station.*’ These charges—on the order of hundreds of
thousands of dollars—are clearly many times greater than any reasonable cost for access and
interconnection at a cable landing station and far in excess of such charges in other countries.**
In essence, FLAG Telecom and its customers are being forced by VSNL to pay a monopoly toll
charge to obtain needed bandwidth into and out of India.

Some of these issues were raised during the pendency of the VSNL America’s (“VAI”)

international Section 214 application last year.* Crest is aware that only after repeated

3% United States Office of the Trade Representative, Results of the 2005 Section 1377
Review of Telecommunications Trade Agreements, at 6 (March 31, 2005), available at
http://www.ustr.gov/assets/Trade _Sectors/Services/Telecom/Section 1377/asset_upload file959
_7529.pdf (last visited March 31, 2005) (“2005 USTR Report”). See also Discussion, ante, at
Sections IV.A.3 and IV; FLAG Telecom Group Limited, Comments Concerning Compliance
with Telecommunications Trade Agreements at 9-10 (Jan. 5, 2004), available at
http://www.ustr.gov/assets/Trade _Sectors/Services/Telecom/Section _1377/2004 Comments_on
_Review_of Compliance with Telecom Trade Agreements/asset upload file956 6919.pdf
(last visited March 31, 2005) (“FLAG Comments™).

0 FLAG Comments at 4-5.
4 FLAG Comments at 5-7.

*2 Telecom Regulatory Authority of India, The Telecommunication Tariff (Thirty Fourth
Amendment) Order, 2005, Explanatory Memorandum at 14-16, 37 (March 11, 2005) (“TRAI
Tariff Order™).

® In re VSNL America Inc. Application for Authority under Section 214 of the

Communications Act of 1934, as amended, to Operate as a Facilities-Based Carrier and as a
Resale Carrier for the Provision of International Switched and Private Line Services to All
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meetings, the intervention of the Indian regulator (TRAI), and months of negotiation was VSNL
willing to allow for some additional capacity on the FEA cable to be made available to FEA’s
customers.** Apparently, VSNL still has not made all of this capacity available for use by
customers of the FEA cable, nor has it agreed to allow the FEA cable to be upgraded in India to
meet the growing demand for international bandwidth.*’

Crest understands that VSNL also has sought to limit the usefulness of competing
submarine cable systems serving India by refusing to allow their interconnection with other cable
systems that it controls through its landing stations in India. For example, the i2i network
between India and Singapore has no restoration capability because of VSNL’s refusal to allow
interconnection of cables such as Sea-Me-We 3 and SAFE at its cable landing station with Bharti
Televentures Limited’s i2i cable.*® Without such restoration capability, the i2i network is not a
sufficient alternative for many consumers of bandwidth. The net effect of VSNL’s
anticompetitive conduct is that those customers using non-VSNL cables have no alternative
cable restoration path in the event of a cable break.

VSNL’s anticompetitive actions of leveraging its control over critical bottleneck facilities
in India is damaging U.S. consumers by creating an artificial capacity shortage and by increasing

the bandwidth costs for carriers not affiliated with VSNL. This conduct has ultimately resulted

International Points, Order, Authorization and Certification, 19 FCC Red 16555, 16561-62
(2004) (“VAI Order™).

* FLAG Comments at 3. See also United States Office of the Trade Representative,
Results of the 2004 Section 1377 Review of Telecommunications Trade Agreements, at 8 (April
7,2004), available at
http://www.ustr.gov/assets/Trade Sectors/Services/Telecom/Section 1377/asset upload file802
_5269.pdf (last visited March 31, 2005) (“2004 USTR Report”).

S FLAG Comments at 3-5.

% TRAI Tariff Order at 18.
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in artificially high prices for capacity on the U.S-India route. According to TRAI, VSNL’s half-
circuit pricing is several times greater than the prices of equivalent capacity from other Asian
countries. VSNL’s excessive charges for access and interconnection have also resulted in
increased costs for its competitors.*’

VSNL’s ultimate aim apparently must be to fully protect its investments in Sea-Me-We 2,
Sea-Me-We 3, Sea-Me-We 4, SAFE, and Tata Indicom from its principal undersea cable
competitors. Restricting the capacity available on the FEA cable, for example, diverts
international traffic, including traffic between India and the United States, to Sea-Me-We 3 and
(in the future, Sea-Me-We 4), in which VSNL is a major investor, as well as the Tata Indicom
cable in which VSNL’s parent is the only owner. Additionally, VSNL’s anticompetitive behavior
impacts the ability of carriers serving the U.S./India market to compete on the basis of quality of
service. Crest understands that for redundancy reasons, many carriers prefer to buy capacity on
both the FEA cable and Sea-Me-We 3, using one cable as back-up in case the other has a fault or
cable break. Carriers’ inability to purchase capacity on the FEA cable, is therefore impacting the
quality of service carriers can offer their customers in the United States and around the world.

The Commission need not accept Crest’s word on VSNL’s abusive behavior. Just this
month, TRAI issued a tariff order and explanatory memorandum that expressly acknowledged

the VSNL bottleneck problem in India.*® Prior to TRAI’s most recent intervention, VSNL’s

*" TRAL Consultation Paper on Fixation of Ceiling Tariff for International Private
Leased Circuit (Half Circuit), Consultation Paper No. 10/2004, at 7 (April 30, 2004) (“TRAI
Consultation Paper”).

* TRAI Tariff Order at 19 (finding that “VSNL’s continued control of cable landing
stations and associated facilities constitute bottlenecks, which allow the incumbent to stall or
delay entry (or efficient operations) by other operators. Access problems are faced not only by
the underlying cable operators but also by operators who have acquired capacity in a cable
system and wish to access the capacity at the landing station.”); TRAI Consultation Paper at 6.
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prices for an India-USA high capacity (half-) circuit was up to ten times higher than from other
Asian countries (e.g., China, Singapore, Hong Kong, Japan).*” TRAI has now mandated tariff
reductions for VSNL, but even after such reductions, prices for half circuits will remain far
higher in India than in other Asian countries.® VSNL has also appealed this TRAI decision,
which has resulted in delaying these price reductions for at least one month.”"

Most significantly, in its March 2005 Tariff Order, TRAI found that:

Access to submarine cable landing stations is considered an essential input
for many telecom services. Any unnecessary access restrictions tend to
limit operator’s [sic] competitive scope to provide international telcom
services. Thus, the submarine cable landing stations are critical telecom
structure and efforts should be made to ensure that they do not become
bottlenecks to telecom service provision .... The Authority has received a
number of complaints that competition is being restricted due to
constraints on access to facilities.

VSNL’s continued control of cable landing stations and associated
facilities constitute bottlenecks, which allow the incumbent to stall or
delay entry (or efficient operations) by other operators. Access problems
are faced not only by the underlying cable operators but also by operators
who have acquired capacity in a cable system and wish to access that
capacity at the landing station. Discussions with industry sources suggest
that establishing a cable landing station facility in India not only requires a
huge amount of investment but is also a time consuming process involving
various clearances including security clearance, etc. Thus, the control of
access to the cable landing stations make it possible for the supplier of the
access facility to impose constraints which are in the nature of non-price
factors affecting the competition.*>

* TRAI Consultation Paper at Annexure I1(a).
1d at12.

3! Corporate Bureau, “TRAI Seeks More Time to Reply VSNL Petition,” The Financial
Express (March 25, 2005), available at
http://www.financialexpress.com/fe_full story.php?content id=86131 (last visited March 31,
2005); Sify Finance, “VSNL Appeals Against TRAI Order,” (March 24, 2005), available at
http://sify.com/finance/nri/fullstory.php?id=13700924 (last visited March 31, 2005).

2 TRAI Tariff Order at 18-19 (Emphasis added).
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While TRAI acknowledged the VSNL bottleneck and its negative effect on competition, it
declined to remedy the situation.’

2. VSNL’s Entry Into The U.S. Market

In 2003, VAI applied to the Commission for authority to enter the U.S. international
telecommunications market as a carrier.”* In this proceeding, it was alleged that VSNL was
restricting the amount of capacity available into India and causing international circuits
terminating in India to be priced at artificially high levels by leveraging its control over critical
bottleneck facilities—cable landing stations—located in India. In conditioning its approval of
VATD’s Section 214 application, the Bureau indicated that it viewed VSNL’s conduct as
troublesome, stating, “[w]e would be concerned if VSNL leveraged its market power over these
facilities in India into the U.S. market to the detriment of competition and consumers.”>

The Bureau nevertheless determined that the grant of international Section 214 authority
to VAI would not result in a very high risk to competition in the U.S. market. In particular, the
Bureau found that it had not been shown “that the Commission’s general safeguards and
dominant carrier safeguards, which will apply to VAI in its provision of service on the U.S.-India
route, will be ineffective in detecting and deterring unreasonable discrimination by VSNL in
favor of VAL

As aresult, VAI was only classified as a dominant carrier in its provision of service to

India and required to comply with the FCC’s general dominant carrier safeguards on this route,

> Id. at 19 (noting that “there is a need to enhance competition in cable landing facilities
and that regulatory intervention would be required” but declining to take any action).

> See generally VAI Order.
> VAI Order at 16561.

6 1d. at 16560.
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including the “No Special Concessions” rule,’” structural separation requirements,”® quarterly
circuit status information on a facility-specific basis,” quarterly reports summarizing the
provisioning and maintenance of all basic network facilities and services procured from VSNL,*
and quarterly traffic and revenue reports.®!

Notwithstanding the conditional grant of the application, the Bureau warned VAI that it
would act should VSNL continue to harm competition. The Bureau stated:

We emphasize that the Commission reserves the right to review VAI’s
authorization and, if warranted, impose additional requirements in
circumstances where it appears that harm to competition is occurring on one
or more U.S. international routes. Moreover, if the Commission were to find
that VAL, or any other U.S. carrier, had received discriminatory access to
VSNL'’s cable landing facilities or other exclusive arrangement necessary to
provide basic telecommunications services on the U.S.-India route, in
violation of the Commission’s No Special Concessions rule, we would not
hesitate to take appropriate corrective action.®?

The Bureau further stated that “[a]n intentional violation of the No Special Concessions rule
might result not only in direct sanctions, but might further raise questions about a carrier’s

qualifications with respect to future applications for Commission authority.”®

>" The No Special Concessions rule generally prohibits any U.S. international carrier
from agreeing to accept, from any carrier with market power on the foreign end of the route, an
exclusive arrangement involving services, facilities or functions not offered to similarly-situated
U.S. carriers. See 47 C.F.R. § 63.14.

¥ Id. at § 63.10(c)(1)

¥ Id. at § 63.10(c)(4).
0 1d. at § 63.10(c)(3).
1 1d. at § 63.10(c)(2)
52 VAI Order at 16565.

8 1d at 16565 & n.63.
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3. VSNL’s Continuing Anticompetitive Behavior After its Affiliate
Received International Section 214 Authority

The Bureau’s warning to VAI was prescient, but it unfortunately fell on deaf ears. It
should now be apparent that the competitive safeguards that the Bureau placed on VAI have
been ineffective in curtailing VSNL’s anticompetitive conduct with respect to its cable landing
stations in India, and the Bureau’s assumption that these issues would be resolved by India’s
regulator was optimistic at best.

Moreover, the Commission’s No Special Concession rule and reporting requirements on
VAI have failed to keep VSNL from acting in a discriminatory manner and from leveraging its
market power over its bottleneck facilities in India into the U.S. market to the detriment of
competition and consumers.** In comments on the USTR’s 2005 review of countries’
compliance with telecom trade agreements,® a number of parties have expressed concerns that
VSNL is exercising its monopoly control of the FEA cable to the disadvantage of competitors.

For example, CompTel/ASCENT reported that “VSNL still refuses to permit interconnection and

642005 USTR Report at 6 (“Last year, USTR noted marginal progress by India in
resolving a complaint related to access to and use of submarine cable capacity. Unfortunately,
problems persist based on the continued control by India’s dominant international operator,
VSNL, over access to all but one submarine cable landing station in India.”).

65 «“The purpose of the review is to determine whether any act, policy, or practice of a
foreign country that has entered into a telecommunications-related agreement with the United
States (1) is not in compliance with the terms of the agreement or (2) otherwise denies, within
the context of the agreement, mutually advantageous market opportunities to
telecommunications products and services of U.S. firms in that country.” Office of the United
States Trade Representative, “USTR Focus on Telecommunications,” available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section Index.html (last visited March 30,
2005).
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access to the unused capacity” on the FEA cable which lands at Mumbai.®® Specifically,
CompTel/ASCENT stated that:

VSNL’s refusal: 1) creates an artificial shortage of undersea cable
capacity into and out of India; 2) results in exorbitant prices for the
cable capacity that is made available; and 3) prevents ‘upgrades’ to
the existing cable system that would alleviate the capacity
shortage. This refusal is a blatant use of VSNL’s monopolistic
control of submarine cable capacity to force competitors to use
submarine cable capacity on a new, wholly-owned VSNL
submarine cable.®’

Similarly, the United States Council for International Business (“USCIB”) stated:

VSNL has severely limited access to spare submarine cable
capacity by refusing to allow access at reasonable rates. These
actions have created an artificial shortage of submarine cable
capacity, preventing competitive operators from meeting the full
bandwidth demands of their customers and driving bandwidth
prices for the capacity that is available to much higher levels than
the prices for similar capacity on routes where the market is more
competitive.

The Telecommunications Industry Association (“TTA”) echoed the concerns of
CompTel/ASCENT and USCIB and also reported to the USTR its understanding that “VSNL
has not complied completely with its agreement from earlier [in 2004] to provide additional

capacity, and the company continues to charge exorbitant prices to the detriment of U.S.

% CompTel/ASCENT, Comments on Compliance with U.S. Telecommunications Trade
Agreements (Dec. 17, 2004), available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section 1377/2005 Comments on Revie
w_of Compliance with Telecom Trade Agreements/Section Index.html (last visited March
30, 2005).

14

68 United States Council for International Business, Comments on Compliance with U.S.
Telecommunications Trade Agreements (Dec. 22, 2004), available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section 1377/2005 Comments _on Revie
w_of Compliance with Telecom Trade Agreements/Section Index.html (last visited March
30, 2005).
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customers and U.S. companies in India that need capacity.”® TIA urged the U.S. government to
closely monitor VSNL’s behavior, noting the “serious adverse effects” VSNL’s conduct has “for
U.S. telecommunications and information technology (IT) companies that desire access to the
Indian market,” including denial of market access, inflated prices for bandwidth, and increased
charges for calls to and from India.”

In addition, VSNL’s conduct raises serious questions as to whether VAI has violated the
No Special Concessions rule by entering into favorable agreements with VSNL for landing
traffic in India. The No Special Concession rule prohibits preferential or exclusive operating
agreements or marketing arrangements for the provision of basic telecom services, and any
distribution or interconnection arrangements, including pricing, technical specifications,
functional capabilities, or other quality and operational characteristics at rates or on terms and
conditions that are not available on a nondiscriminatory basis to all competing US carriers.”’
While Crest does not know the nature of VAI’s arrangements with VSNL for originating and
terminating traffic in India, it is likely that those arrangements will not include any restriction on
the availability of capacity over the cable networks that VSNL controls in India. Nor is there any
reason to believe that VAI will be charged excessive rates by VSNL for accessing these cables in

India or for interconnecting with carriers in India.

% Telecommunications Industry Association, Comments on Compliance with U.S.
Telecommunications Trade Agreements (Dec. 17, 2004), available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section 1377/2005 Comments _on_Revie
w_of Compliance with Telecom Trade Agreements/Section Index.html (last visited March
30, 2005).

014

147 CFR. § 63.14.
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In addition, the Bureau’s expectation that TRAI would curtail VSNL’s anticompetitive
behavior has not been validated. While TRAI has acknowledged VSNL’s bottleneck over cable
landing stations in India and its effect on market prices for international bandwidth, it has not
specified any timetable for eliminating, yet alone addressing, VSNL’s market power in India.

As troubling as VSNL’s continuing misconduct is, it pales in comparison to the increase
in incentives and ability to act in an anticompetitive manner that VSNL will enjoy if the
proposed transaction goes forward. As discussed more fully below, and in Dr. Pelcovits’s
Declaration, see ante at Section IV.A.4.a, VSNL will have a unique incentive to exploit the Tyco
Global Network in a way that will retard entry and constrain future competition in the delivery of
telecommunications services on the U.S./India route. Furthermore, as explained in the Pelcovits
Declaration, VSNL’s acquisition of the TGN would make it harder for the Commission and other
regulators to detect such behavior, see ante at Section IV.A.4.b.

4. This Proposed Transaction Poses a Very High Risk to Competition

In the Foreign Participation Order, the Commission stated that it would deny
applications for cable landing licenses that posed a “very high risk to competition.”’* Such a risk
to competition undoubtedly exists here. Through its acquisition of the TGN, VSNL will have
added power and incentive to engage in behavior with significant anticompetitive effects.

The applicants would have the Commission believe that the proposed transaction is
relatively straightforward and raises no competition concerns, let alone a very high risk to

competition. In doing so, however, they have seriously misstated or failed to acknowledge the

72 Foreign Participation Order at 23914, 23933-34. See also Cable Landing Order at
22178 (“[W]e cannot rule out the possibility that these measures would be ineffective at
preventing anti-competitive conduct in a particular context and we would find it necessary to
impose tailored conditions on the license or, in exceptional circumstances, to deny an
application.”).
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lack of available alternative submarine cable capacity across the Pacific Ocean, VSNL’s
dominant position and control over cable landing stations in India, and how the combination of
the Tata Group’s submarine cable assets with the TGN will give VSNL a more dominant
position in the U.S./India market and possibly other routes crossing the Pacific.

As explained more fully in the attached declaration of Michael Pelcovits, Ph.D., the
VSNL-Tyco transaction presents serious competitive concerns. The Commission has previously
found that VSNL has market power in the U.S./India telecommunications market as a result of
its dominant position as India’s incumbent international carrier and its control of four of the five
cable landing stations in India.

In his declaration, Dr. Pelcovits explains that “[t]he proposed acquisition of Tyco
Telecommunications’ global assets by VSNL is likely to solidify and expand the market power
of VSNL in the market for bandwidth capacity between the United States and India. This would
harm U.S. consumers and businesses by perpetuating the high prices for bandwidth on this route
and may also provide VSNL (through its own actions and that of its U.S. affiliate) with an unfair
advantage over other U.S. carriers competing for business in the U.S. to India market.””®  The
transaction will also increase barriers to competition in the U.S./India market, and enable VSNL
to evade regulation of prices for access to landing stations, and also evade regulation of the
conditions established by the Commission on VAL

a. Horizontal Anticompetitive Effects

The Commission scrutinizes transactions for both horizontal and vertical anticompetitive

effects. As for horizontal effects, the Commission described its concerns, in language fully

3 Pelcovits Declaration at 2.
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applicable here, in In re The Merger of MCI Communications Corporation and British
Telecommunications plc:
[T]f a relevant market is concentrated and dominated by one of the
merging companies, then the merger could result in the merged firm’s
gaining increased unilateral market power or slowing the decline of
unilateral market power. As a result, the merged company may have an
increased ability, compared with competitive conditions in the absence of
the merger, to raise price above competitive levels, reduce the quality of
the relevant product or service, reduce innovation or restrict output.”

In industries characterized by significant network effects, a horizontal anticompetitive
effect, such as entry foreclosure, can occur, as the result of a merger, if the non-dominant firm is
a potential entrant into the dominant firm’s market. In the BT-MCI Order,” BT was the sole
owner and operator of the cable landing station over which most U.S.-U.K. traffic was
transmitted. The Commission was concerned that the merger of MCI and BT would have a
“horizontal anti-competitive effect” in the market for cable landing station access, if it “result[ed]
in the loss of a likely significant competitor in this market.”’® The Commission found that the
merger would not have an anticompetitive effect for two reasons. First, MCI was neither a
significant participant in the market for cable landing station access, nor did it appear likely that
MCI would become a significant market participant in the foreseeable future. Second, a new

cable was under construction across the Atlantic. According to the Commission, new entrants

into the cable landing station access market were likely to arise as new cables were constructed.”’

" BT-MCI Order at 15398.
5 Id. at 15406.
%14

7 Id.
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In this proceeding, the same analysis points inescapably to the conclusion that the
proposed transaction will have significant horizontal anticompetitive effects. Due to the
overhang of excess capacity on the Tyco-Pacific cable, its extremely unlikely that any new
cables will be constructed, and the proposed transaction will eliminate the most likely entrant—
or discourage any entry—into the input markets.

Trans-pacific cable capacity and landing station access in India are complementary
inputs. VSNL currently has market power in one of these inputs—cable landing station access.
As even TRAI has recognized, VSNL has used its control over this input to create an artificial
scarcity of cable landing station access. This artificial scarcity, in turn, has “the direct effect of
limiting supply of bandwidth that competitors may in turn make available to their customers
between India and other destinations.”’® The net result of the artificial scarcity of cable landing
station access is to raise “the costs to competitors relative to VSNL of interconnecting foreign
traffic, giving it an anticompetitive advantage over its rivals.””

The primary threat to VSNL’s market dominance is loss of control of bottleneck

facilities. To VSNL, this is primarily a horizontal concern. That is, VSNL seeks to eliminate

78 pelcovits Declaration at 20.

" Pelcovits Declaration at 21. As discussed here and in the following section, Dr.
Pelcovits’ analysis is also consistent with the Commission’s analysis of vertical anticompetitive
effects in the BT-MCI Order, where the Commission stated:

In evaluating mergers, we must also consider the possibility that a merger
may have vertical effects on competition in other markets. A proposed merger
may harm competition if it increases or slows the decline of a firm’s ability to
engage in behavior that ultimately will restrain output or increase prices in final
product markets. As Professors Krattenmaker, Lande, and Salop have explained,
where a vertically-integrated firm possesses unilateral market power in an
upstream input market, it may have the ability profitably to raise and sustain
prices significantly above competitive levels in another downstream, end-user
market by raising its’ rivals costs in that second market, thus causing them to
restrain their output. B7-MCI Order at 15371.
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competitive threats in the market that it currently dominates. The proposed transaction will
eliminate the single largest threat to that dominance, and render it cost-ineffective for any
potential competitor to construct a new cable landing station that competes with those owned by
VSNL. If the Tyco Pacific cable remained independent, Tyco would have a strong incentive to
break VSNL’s bottleneck, which would result in opening the Indian market and an increase in
demand for the Pacific cable’s excess capacity.*® VSNL control of the Pacific cable will
eliminate this threat, making it infeasible to break VSNL’s bottleneck, and consequently
retarding the response of competitors to the growth in demand for telecommunications services
between the U.S. and India. As Dr. Pelcovits concludes, “VSNL’s dominant position and its
landing facilities-based market power in India are clearly threatened by competitive access to the
Tyco Transpacific cable. It would be in its interests to blunt that threat by acquiring the only

»81

asset with adequate upgradeable capacity on the transpacific route.

b. Vertical Anticompetitive Effects

The Commission has also recognized that vertical anticompetitive effects can occur as a
result of one of the merging parties’ control over bottleneck facilities. For example, in the BT-
MCI Order, the Commission stated:

We must also consider whether the merger is likely to increase the
incentive or ability of either BT or MCI to use market power in one
market to discriminate in favor of its affiliate in another market, thereby
possibly harming competition and U.S. consumers. We focus on whether
BT’s market power arising from its control of facilities in the United
Kingdom could be used to disadvantage unaffiliated carriers serving
residential and business customers on the U.S.-U.K. outbound
international services market...."

80 pelcovits Declaration at 22.
81 pelcovits Declaration at 23.

%2 The Commission also stated similar concerns in the Cable Landing Act Order-
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The Bureau has already expressed concern that VSNL could exploit its dominant position
in India to the disadvantage of unaffiliated U.S. carriers.*> As Dr. Pelcovits explains, the
proposed transaction will incentivize VSNL to increase its discriminatory practices:

The danger that VAI would receive favorable treatment from its parent
VSNL, however, will increase substantially if the Tyco transaction is
consummated. The reason is that VAI will be able to obtain an end-to-
end circuit between the U.S. and India entirely on VSNL-owned facilities,
upon which VSNL will exercise varying degrees of market power over
competing U.S. carriers. With a VSNL-owned Tyco Transpacific cable
controlling an increasing amount of the capacity on the U.S. — Japan route,
other U.S. carriers will require non-discriminatory access to this capacity
in order to compete effectively against VAI for the growing business on
the U.S. — India route. When coupled with VSNL’s control over the key
landing station bottleneck in India, the opportunity for VSNL to
discriminate against U.S. carriers will be much greater than previously
contemplated by the Commission at the time that it granted VAI’s 214
application.™

The Commission’s regulatory framework for the provision of U.S.
international telecommunications services has addressed the ability
of'a company to exercise market power either by: (1) raising
consumer prices by restricting its own output; or (2) raising
consumer prices by increasing its rivals’ costs or restricting its
rivals’ output through the control of an input that is necessary for
the provision of service. The Commission has found that dealings
with foreign carriers generally present concerns for the U.S.
international market that fall into the second category.

Cable Landing Order at 22179-80. The Commission has raised similar concerns more
recently in the Foreign Participation Order when it stated that “a carrier may be able to
raise prices by increasing its rivals’ costs or restricting its rivals’ output through the
control of an input that is necessary for the provision of service.” Foreign Participation
Order at 23951 & n. 268.

8 VAI Order at 16561-16563.

8 Pelcovits Declaration at 27.
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Not only will the proposed transaction create enormous incentives for VSNL to act
anticompetitively, it will also make discrimination exceedingly difficult to detect.*® Dr.
Pelcovits provides the following examples:

VSNL could delay turning up circuits for U.S. carriers on the U.S.-India

route, and lay blame on provisioning problems on the Tyco Transpacific

cable. Since the FCC does not regulate the Tyco Transpacific cable, it

would find it difficult to criticize or even determine the veracity of

VSNL’s claims. And with VSNL’s continued monopoly power over

landing stations in India, the U.S. carriers may be unable to circumvent the

Tyco Transpacific cable, even if capacity were available on another trans-

Pacific cable.®
This is precisely what concerned the Bureau when it conditionally granted VAI’s international
Section 214 application, stating that its rules were “designed to prevent the leveraging of [foreign
market power] into the U.S. market through discrimination against one U.S. carrier over
another.” The Commission should now recognize that these concerns, in the context of a

merger that will dramatically reduce the Commission’s ability to police anticompetitive conduct,

require stronger Commission action.

% For example, the “No Special Concessions” rule prohibits preferential or exclusive
operating agreements or marketing arrangements for the provision of basic telecom services, and
any distribution or interconnection arrangements, including pricing, technical specifications,
functional capabilities, or other quality and operational characteristics at rates or on terms and
conditions that are not available on a nondiscriminatory basis to all competing US carriers. 47
C.F.R. § 63.14. As noted herein, VSNL/VAI appears to have already violated this rule by
denying reasonable and nondiscriminatory access to rivals at its landing stations and favoring its
own affiliate in landing traffic in India. As explained above and in detail in the Pelcovits
Declaration, the acquisition of the TGN will only increase the incentive for VSNL to violate this
rule. Just as important, however, the acquisition of TGN will make it much harder if not
impossible for the Commission to detect violations of the rule.

% Ppelcovits Declaration at 28.

87 Foreign Participation Order at 23899.
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The simple truth is that the regulatory safeguards that the Commission has previously
relied on to protect the U.S. market from VSNL’s conduct have not worked.* In order for
regulatory safeguards to work, they must operate in an environment that permits detection of
regulatory violations. In the Foreign Participation Order, the Commission recognized the
importance of “sufficient transparency to determine whether the foreign carrier has discriminated
in favor of its affiliates.” This transparency will be lost as a result of the proposed transaction.

Lastly, in addition to evasion of Commission regulation, the proposed transaction will
also allow VSNL to evade effective regulation in India over cable landing access and half-circuit
pricing, at the expense of U.S. customers. A classic strategy for evading price regulation of a
bottleneck is to enter adjacent markets for which access to the bottleneck is essential. The Tyco
trans-Pacific cable is an ideal asset to control as part of such a stra‘[egy.90 The Tyco trans-Pacific
cable is the only significant source of available capacity, and is unregulated. Thus, even if
VSNL were required to lower its prices for cable landing station access, VSNL would simply be
able to tie use of its cable landing stations with overpriced utilization of the Tyco trans-Pacific
cable.”! Similarly, VSNL could avoid regulation of its leased half-circuits by selling or leasing

whole circuits over a combined VSNL-Tyco network.

% The Commission has previously recognized that the ordinary safeguards may not be
sufficient in all cases. The Commission stated in the Cable Landing Order that a particular
application—including an application to assign or transfer a license —“may appear to pose
competitive risks requiring the imposition of safeguards in addition to the standard competitive
safeguards” adopted in the Order or, “in exceptional circumstances, to deny an application.”
Cable Landing Order at 22175, 22178.

8 Foreign Participation Order at 24007.

% Pelcovits Declaration at 26.

i
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c. None Of The Constraints The Commission Has Previously
Relied On Are Sufficient to Protect Against VSNL’s
Anticompetitive Conduct

While the proposed transaction presents the same anticompetitive concerns that the
Commission has previously recognized, none of the proposed solutions that the Commission has
adopted in the past, short of denying the transaction, will suffice to address VSNL’s increased
ability and incentive to harm competition. For the reasons stated above, the regulatory
safeguards that were imposed on VAI as a condition for receiving international Section 214
authority will not be sufficient.

Unlike in past similar cases, VSNL will not be constrained by foreign regulation or long-
term competition. For example, in the MCI-BT Order, the Commission held that the merged
entity’s ability to discriminate and otherwise abuse its cable landing station dominance would be
adequately constrained:

In the near term, regulatory safeguards will constrain BT’s ability to

discriminate. In the longer term, BT’s ability to discriminate will be

significantly constrained by competition. These factors will be unaffected

by the merger. The United Kingdom has been in the forefront in adopting

regulatory policies that seek to introduce competition into all

telecommunications markets. We are concerned, however, that the United

Kingdom’s policies limiting equal access and the availability of unbundled

local network elements will disadvantage competitors of the merged

entity. We anticipate that our concerns will be addressed through

European Union (E.U.) and U K. regulatory processes, and commitments

we have received from MCL*
No such constraints can be hoped for in the present case. In both the short or longer term, the
Commission cannot rely on TRAI to fully introduce competition into the Indian market. First, as

the Pelcovits Declaration explains, the acquisition of the TGN will largely obviate the need for

VSNL to rely on the protective cover of the Indian regulator to maintain its control of and ability

92 BT-MCI Order at 15359.
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to exploit its control of bottleneck facilities. Second, TRAI has, at this point, effectively
abdicated its responsibility to create a pro-competitive environment, at least as far as VSNL’s
bottleneck is concerned.

B. Approval of the Proposed Transaction Would Also Violate U.S. Trade Policy

The Commission should also find that granting the application is not in the public interest
because of significant trade policy concerns. The USTR has repeatedly raised significant
concerns regarding the competitive landscape for telecommunications in India, particularly with
respect to the issues that are at the heart of this case.”® In its 2004 Section 1377 Report on
compliance with telecommunications trade agreements, the USTR noted as follows:

This year USTR received formal complaints regarding a longstanding
practice in India, India tolerance of actions by its dominant international
carrier, VSNL, limiting its access to and use of submarine cable capacity it
controls through its cable landing station. This raised concerns about
India’s compliance with its WTO obligation to ensure reasonable and non-
discriminatory access to and use of its public telecommunications
network. Given the rapidly growing demand for international bandwidth
in India to serve foreign and domestic telecommunications and other
businesses, tolerating such restrictive practices hurts a broad range of
domestic and international consumer and business interests.

Recently, under threat of regulatory intervention, VSNL has reportedly
agreed to activate some of the circuits under dispute, freeing up capacity
to meet some of the demand. However, in the absence of clear rules (e.g.
on pricing and provisioning), ensuring reasonable and nondiscriminatory
access to submarine cable capacity on a long-term basis remains
problematic: VSNL has no incentive to allow competitors (whose cable
terminates at VSNL’s landing station) to freely activate and market that
capacity in India when it could keep prices (and market share) for its own
services higher by limiting competitors’ access to additional capacity.

USTR will continue to closely monitor this situation and encourage
India’s regulator to introduce long-term rules to prevent similar disputes
from arising in the future.’*

2005 USTR Report at 6.

% 2004 USTR Report at 8.
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While TRAI may have sponsored several meetings with the parties to resolve these
issues, it has not adopted any rules or policies to address VSNL’s anticompetitive behavior. In
truth, there is no effective regulation over cable landing stations in India. And despite the
requirement in VSNL’s Indian license to provide access to its bottleneck cable landing stations
on fair and reasonable terms, TRAI has not instituted any enforcement actions against VSNL,
even in the face of evidence that VSNL is not providing access to its cable landing stations on
reasonable terms. In addition, VSNL has never submitted a Reference Interconnect Offer to
TRALI for its cable landing stations—despite the requirement to do so in India’s telecom laws.
Further, as referenced in Section III.A.3, supra, the most recent comments to USTR from TIA,
CompTel/ASCENT, and USCIB clearly illustrate that VSNL continues to act in an
anticompetitive manner and in violation of WTO agreements. For example, USCIB stated that
the “Indian Government is violating its GATS Telecommunications Annex commitment by not
ensuring reasonable and non-discriminatory access to and use of the submarine cable station
controlled by VSNL.”*

Just today, the USTR issued its 2005 Section 1377 Report wherein it confirmed that these

bottleneck problems in India still exist:

% United States Council for International Business, Comments on Compliance with U.S.
Telecommunications Trade Agreements (Dec. 22, 2004 ) available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section 1377/2005 Comments_on_Revie
w_of Compliance with Telecom Trade Agreements/Section Index.html (last visited March
30, 2005). See also Telecommunications Industry Association, Comments on Compliance with
U.S. Telecommunications Trade Agreements (Dec. 17, 2004) (noting that VSNL has continued a
pattern of activity indicating that there have been no material changes in the submarine cable and
cable landing station market in India since the USTR stated in its 2004 1377 Report that the
“Government of India has not fulfilled its obligations under World Trade Organization Rules to
control VSNL’s anticompetitive conduct.”), available at
http://www.ustr.gov/Trade Sectors/Services/Telecom/Section 1377/2005 Comments _on_ Revie
w_of Compliance with Telecom Trade Agreements/Section Index.html (last visited March
30, 2005).
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Last year, USTR noted marginal progress by India in resolving a
complaint related to access to and use of submarine cable capacity.
Unfortunately, problems persist based on the continued control by
India’s dominant international operator, VSNL, over access to all
but one submarine cable landing station in India. Commenters
argue that VSNL’s persistent refusal to permit interconnection at
its cable landing stations, and its failure to activate additional
capacity on these cables, result in artificial shortages of bandwidth
into and out of India and inflate prices, hampering the provision of
robust global telecommunications services.

USTR expects more vigorous oversight by the Indian regulatory
body, TRAI, and the Government of India to ensure access to and
use of submarine cable capacity through facilities now dominated
by VSNL. In conjunction with encouraging immediate measures
to improve access to the Indian telecommunications market, USTR
will continue to urge the Government of India to make more
meaningful commitments in the new round of WTO negotiations
to reflect the openness that VSNL benefits from in markets around
the world.”

C. The Proposed Transaction Would Harm Both U.S. National and Economic
Security and Law Enforcement Interests

As noted above, the United States—until recently—has been at the center of the now-
global fiber optic cable infrastructure. In the wake of the sale of Global Crossing to Singapore
Technologies Telemedia (“STT”)”” and the sale of FLAG Telecom to the Reliance Group, TGN
is the only major global fiber optic cable remaining under U.S. control. If the sale of TGN to

VSNL were approved, then the United States will be left with virtually no U.S. global submarine

% 2005 USTR Report at 6.

°" The Global Crossing network was sold to STT after the U.S. government disapproved a
proposed sale of that network to Hutchison-Whampoa when that company’s ties to the Chinese
government threatened the chances of receiving approval from the Committee on Foreign
Investment in the United States (“CFIUS”). In that case, Hutchison-Whampoa’s ties to the
Chinese government were more obscure than VSNL’s direct link to the Indian government. In
this case, the Indian government plainly owns a quarter of the company and appears to exercise
even greater authority than its ownership share might otherwise reveal.
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network ownership, save the small amount of capacity owned by U.S. carriers on consortia
cables.

In light of these factors, as well as the anticipated scarcity of trans-Pacific capacity on
non-TGN cables, VSNL’s acquisition of TGN has potential national and economic security as
well as law enforcement implications. The U.S. government cannot rule out the possibility that
VSNL will use its growing influence—especially when combined with its strong geopolitical
posture in India—in a way that will impede the ability of the U.S. government to send secure
communications over undersea cables to any region of the world. Further, the national security
concerns raised by the proposed transaction cannot be allayed with the type of Network Security
Agreement (“NSA”) reached as part of VAI’s August 2004 Section 214 authorization.

1. National Security Concerns

VSNL’s acquisition of TGN raises serious questions about whether the U.S. Department
of Defense (“DoD”’) will be able to depend on major portions of the worldwide undersea cable
infrastructure to prepare for and support military operations in remote locations. The military