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Craig Troyer hereby declares under penalty of perjury that:

1. I am the Deputy General Counsel of Liberty Media Corporation (“Liberty
Media”) and I am submitting this Declaration Under Penalty of Perjury to the Federal
Communications Commission in support of Liberty Media’s Opposition to the Petition filed by
Sirius XM Radio, Inc. (“Sirius”) seeking to Dismiss or Deny the Applications filed by Liberty
Media for Commission consent to the transfer of de facfo control of Sirius to Liberty Media.

2, On February 17, 2009, Liberty Radio, LLC (“Liberty Radio”), an indirect
wholly-owned subsidiary of Liberty Media, entered into an Investment Agreement with Sirius
pursuant to which Sirius issued to Liberty Radio: (a) 1,000,000 shares of convertible Series B-

1 Preferred Stock; and (b) 11,500,000 shares of convertible Series B-2 Preferred Stock. A




copy of the Investment Agreement, which was submitted to the Securities and Exchange
Commission (“SEC”) on March 10, 2009 as Exhibit 4.55 to the -Sirius Form 10-K for the year
ended December 31, 2008, is attached hereto as Exhibit 1.

3. Attached hereto as Exhibits 2 and 3, respectively, are Certificates of
Designations regarding the Series B-1 and B-2 Preferred Stock issued to Liberty Media. The
Ce_rtiﬁcates of Designations were filed with the SEC as Exhibits 3.1 and 3.2 to the Sirius Form
8-K filed on March 6, 2009, which was the Closing Date upon which Liberty Radio acquired
the preferred stock of Sirius. |

4. The Series B-2 Preferred Shares éubsequently were converted to Series B-1
Preferred Shares, such that Liberty Media currently holds 12,500,000 Series B-1 Preferred
Shares, The Investment Agreement recites in Section 3.2(c) that the Series B Preferred Shares
represent, on an as-converted basis, approximately 40% of the total outstanding common -
shares of Sirius.

5. Shortly after the Liberty Media/Sirius transaction was announced. in 2009, the
Commission staff informally questioned whether the tr.ansaction constituted a transfer of de
Jacto control of S.irius. After Liberty Media’s counsel and counsel for Sirius reviewed with the
Commission staff the terms and conditions of the Investment Agreement and Certificates of
Designations, the staff requested that Liberty Media confirm that it would not exercise de facto
control of Sirius. In response to the staff’s request, Liberty Media, through counsel, provided
a letter to the Commission, dated April 20, 2009, a copy of which is attached as Exhibit 4.,

6. The provisions of Section 4.1(c) and Section 4.9 of the Investment Agreement
restricting Liberty Media’s corporate conduct and voting rights expired on March 6, 2012 (the

third anniversary of Closing Date of transaction).




7. Attached hereto as Exhibits 5 and 6, 1'espeétivel}f, are copies of the Amended and
Restaied Certificale of Incorporation and the Amended an Restated Bylaws of Sirius.

8. Attached hereto as Exhibit 7 are copies of SEC Forms 8-K filed by Sirius on June
1,.2010 and May 27, 2011 recording the number of shares voted on various matters at the two
most recent Sirtus stockholder meetings,

9, [ certify under penalty of perjury that the fegpgoing is true and correct

April 12, 2012




EXHIBIT 1




Execution Version

INVESTMENT AGREEMENT
dated as of FeEruary 17, 2009
| between
~ Sirius XM Radio Inc.
and

Liberty Radio, LLC
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INVESTMENT AGREEMENT, dated as of February 17, 2009 (this “Agreement™),
between Sirius XM Radio Inc., a Delaware corporation (the “Company™), and Liberty Radio,
LLC, a Delaware limited liability company (“Purchaser™), a wholly owned subsidiary of Liberty
Media Corporation.

RECITALS:

Simultaneously with the execution of this Agreement, (i) the Company and -
Liberty Media Corporation have entered into the $280,000,000 Senior Secured Term Loan Credit
Agreement (the “Phase I Credit Agreement™) and (it} XM Satellite Radio Inc. (“XM Opco™) and
Liberty Media Corporation have entered into the $150,000,000 Senior Secured Term Loan Credit
Agreement (the “Phase 1 Credit Agreement” and, together with the Phase I Credit Agreement,

the “Credit Agreements”™).

The Coropany intends to sell to Purchaser, and Purchaser intends fo purchase
from the Company, as an investment in the Company (i} shares of a series of convertible
preferred stock, par value $0.001 per share, of the Company (the “Series B-1 Preferred Stock™)
having the terms set forth in a certificate of designations for the Series B-1 Preferred Stock in the
form aitached as Exhibit A (the “Series B-1 Preferred Stock Certificate of Designations”) made a
part of the Company’s Amended and Restated Certificate of Incorporation (the “Certificate of
Incorporation™) by the filing of the Series B-1 Preferred Stock Certificate of Designations with
the Secretary of State of the State of Delaware (the “Delaware Secretary™) and (ii) shares of a
series of convertible preferred stock, par value $0.001 per share, of the Company (the “Series B-
2 Preferred Stock™; and, together with the Series B-1 Preferred Stock, the “Preferred Stock™)
having the terms set forth in a certificate of designations for the Series B-2 Preferred Stock in the
form attached as Exhibit B (the “Series B-2 Preferred Stock Certificate of Designations”; and,
together with the Series B-1 Preferred Stock Certificate of Designations, the “Preferred Stock
Certificates of Designations”) made a part of the Certificate of Incorporation by the filing of the
Series B-2 Preferred Stock Certificate of Designations with the Delaware Secretary.

NOW, THEREFORE, in consideration of the premises, and of the representations,
warranties, covenants and agreements set forth herein, the parties agree as follows:

ARTICLE I
PURCHASE; CLOSING

1.1 Purchase. On the terms and subject to the conditions set forth herein,
simultaneously with the earlier of (i} the initial funding under the Phase I Credit Agreement, and
(ii) (A) the effectiveness of the XM Facility Amendments (as defined in Section 5.09(v), below)
and (B) the delivery by Liberty Media Corporation of a certification that each of the conditions
to the initial funding under the Phase IT Credif Agreement have been satisfied or waived and that
the lender under such agreement is ready, willing and able to fund (the “Closing™), Purchaser
will purchase from the Company, and the Company will sell to Purchaser, 12,500,000 shares of

Preferred Stock (to be allocated between Series B-1 Preferred Stock and Series B-2 Preferred
Stock in accordance with Section'1.2(a)) for an aggregate purchase price of $12,500 (the

NY01:212733.7
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“Purchase Price”) and as additional consideration for making the loans to the Company to be
made under the Phase 11 Credit Agreement.

1.2 Closing.

(a) . Subject to the satisfaction or waiver of the conditions set forth in Section 1.3, the
Closing shall occur simultaneously with the earlier to occur of (i) the initial funding under the
Phase II Credit Agreement or (ii) (A) the effectiveness of the XM Facility Amendments and (B}
~ the delivery by Liberty Media Corporation of a certitication that each of the conditions to the

initial funding under the Phase II Credit Agreement have been satisfied or waived and that the
lender under such agreement is ready, willing and able to fund, at the offices of Simpson Thacher
& Bartlett LLP located at 425 Lexington Avenue, New York, New York 10017 or such other
date or location as agreed by the parties (the “Closing Date™). As soon as practicable and not
later than two business days prior to the Closing Date, Purchaser shall provide the Company with
written notice (the “Preferred Stock Notice”) of the number of shares of Series B-1 Preferred
‘Stock and Series B-2 Preferred Stock to be issued at the Closing, which mumber shall, in any
gvent, equal 12,500,000 in the aggregate. In the event, that prior to the Closing, Purchaser has
not delivered evidence reasonably satisfactory to the Company of Purchaser’s ability to purchase
the number of shares of Series B-1 Preferred Stock set forth in the Preferred Stock Notice
without requiring a filing under the HSR Act, the Company shall issue Purchaser at the Closing,
in lieu of shares of Series B-1 Preferred Stock, a corresponding number of Series B-2 Preferred
Stock. Upon the expiration or early termination of the waiting period under the HISR Act, shares
of Series B-2 Preferred Stock will become convertible into shares of Series B-1 Preferred Stock
as provided in the Series B-2 Certification of Designations.

(b)  Subject to the satisfaction or waiver on the Closing Date of the conditions to the
Closing in Section 1.3, at the Closing,

(I}  the Company will deliver to Purchaser certificates representing a number
of shares of (i) Series B-1 Preferred Stock equal to the number of shares of Series B-1
Preferred Stock set forth in the Preferred Stock Notice and (i) Series B-2 Preferred Stock
equal to the number of shares of Series B-2 Preferred Stock set forth in the Preferred

Stock Notice; and

' (2)  Purchaser will deliver the Purchase Price by wire transfer of immediately -
available funds to a bank account designated by the Company.

1.3 Closing Conditions.

() - The obligaﬁon of Purchaser, on the one hand, and the Company, on the other
hand, to effect the Closing is subject to the satisfaction or waiver by Purchaser and the Company
at or prior to the Closing of the following conditions:

) (D no provision of any applicable law or regulaticn and no Judgment
injunction, order or decree shall prohibit the Closing;

(2) aII of the condztmns to the obligations of Purchaser under the Phase If
Credit Agreement shall have been satisfied or waived; and

2
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(3)  noevent or circumstance described in Section 5.15(d) shall have occurred.

(& The obhgatlon of Purchaser to effect the Closing is also subject to the satlsfactxon
or waiver by Purchaser at or prior to the Closing of the following conditions:

(1) no provision of any applicable law or regulation and no judgment,
mJuncnon, order or decree shall prohibit or restrict Purchaser or any of its Affiliates from
owning, voting or converting the Preferred Stock in accordance with the terms thereof,

(2)  the representations and warranties of the Company set forth in Section 2.1
hereof shall (i) have been true and correct when made and (ii) {(except with respect to
representations and warranties made in Section 2.1 that speak only as of a specified date)
(A) in the case of representations and warranties that are qualified as to materiality, be
true and correct and (B) in all other cases, be true and correct in all material respects, as
of the Closing Date with the same force and effect as though made on and as of the
Closing Date;

(3)  The Company shall not be in breach in any material respect of its -
obligations required to be performed by it pursuant to this Agreement at or prior to the
Closing; and L

(4)  Purchaser shall have received a certificate signed on behalf of the
Company by a senior executive officer certifying to the effect that the conditions set forth
in Section 1.3(b)(2) and (3) have been satisfied.

(¢)  The obligation of the Company to effect the Closing is also subject to the
satisfaction or waiver by the Company at or prior to the Closing of the following conditions:

(1)  Purchaser shall not be in breach in any material respect of its obligations
required to be performed by it pursuant to this Agreement at or prior to the Closing; .

(2)  The representations and warranties of the Purchaser set forth in Section
2.2 hereof shall (i) have been true and correct when made and (ii) (except with respect to
representations and warranties made in Section 2.2 that speak only as of a specified date)
(A) in the case of representations and warranties that are qualified as to materiality, be
true and cotrect and (B) in all other cases, be true and correct in all material respects, as
of the Closing Date with the same force and effect as though made on and as of the
Closing Date; and '

(3) ~ the Company shall have received a certificate signed on behalf of
Purchaser by a senior exccutive officer certifying to the effect that the condition set forth

in Section 1.3(c)(1) and (2) has been satisfied.
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ARTICLE I1

REPRESENTATIONS AND WARRANTIES

2.1 Representations and Warranties of the Company. The Company represents and

warrants to Purchaser as of the date of this Agreement (except to the extent made only as of a
specified date in which case as of such date), that;

(ay = Organization and Authority.

(1)  The Company is a corporation duly organized and validly existing under
the laws of the - State of Delaware, is duly qualified to do business and is in good standing
in all jurisdictions where its ownership or leasing of property or the conduct of its
business requires it to be so qualified and where failure to be so qualified would have a
material adverse effect on the Conipany. The Company has furnished 1o Purchaser true,
correct and complete copies of the Certificate of Incorporation and the bylaws of the
Company as in effect on the date of this Agreement (the “Bylaws”).

(2)  Each Company Subsidiary is duly organized and validly existing under the
laws of its jurisdiction of organization, is duly qualified to do business and is in good
standing in all jurisdictions where its ownership or leasing of property or the conduct of
its business requires it to be so qualified and where failure to be so qualified would have
a material adverse effect on the Company or on the Company and its Subsidiaries, taken
as a whole. As used herein, “Subsidiary” means, with respect to any person, any
corporation, partnership, joint venture, limited liability company or other entity (x) of
which such person or 4 subsidiary of such person is a general partner or (y) of which a
majority of the voting securities or other voting interests, or a majority of the securities or
other interests of which having by their terms ordinary voting power to elect a majority of
the board of directors or persons performing similar functions with respect to such entity,
is directly or indirectly owned by such person and/or one or more subsidiaties thereof}

and “Company Subsidiary” means any Subsidiary of the Company.

(b) - Capitalization.

(1)  The authorized capital stock of the Company consists of 8,000,000,000
shares of comunon stock, par value $0.001 per share, of the Company (“Common Stock™)
and 50,000,000 shares of preferred stock, par value $0.001 per share, of the Company
(the “Company Preferred Stock™). As of the close of business on February 13, 2009 (the
“Capitalization Date™), there were 3,793,193,708 shares of Common Stock outstanding
and 24,808,959 shares of Company Preferred Stock outstanding, consisting of 24,808,959
shares of Series A Convertible Preferred Stock, par value $0.001 per share (“Series A
Preferred Stock™). As of the close of business on the Capitalization Date, (i) 162,034,322
shares of Common Stock were reserved for issuance upon the exercise or payment of
stock options outstanding on.such date (“Company Stock Options™), and 4,364,398
shares of Common Stock were reserved for issuance upon the exercise or payment of
stock units or other equity-based incentive awards granted pursuant to any plans,
agreements or arrangements of the Company and outstanding on such date (collectively,
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the “Company Stock Awards™), (i} 61,274 shares of Common Stock were reserved for
issuance upon the conversion of the Sirius 8 3/4% Convertible Subordinated Notes due
2009, (iii) 38,719,790 shares of Common Stock were reserved for issuance upon the
conversion of the Sirius 2 1/2% Convertible Naotes due 2009, (iv) 43,396,216 shares of
Common Stock were reserved for issuance upon the conversion of the Sirius 3 1/4%
Convertible Notes due 2011, (v) 293,333,333 shares of Common Stock were reserved for
issuance upon the exchange of the XM Satellite Radio Inc, 7% Exchangeable Senior
Subordinated Notes due 2014, {vi) 36,800,000 shares of Common Stock were reserved
for issuance upon the conversion of the XM Sateilite Radio Holdings Ine. 10%
Convertible Senior Notes due 2009, (vii) 48,096,155 shares of Common Stock were
reserved for issuance ypon the conversion of the XM Satellite Radio Holdings Ine. 10%
Senior Secured Discount Convertible Notes due 2009, (viii) 87,196,026 shares of
Commen Stock were reserved for issuance upon exercise of warrants to purchase
Common Stock, (ix) no shares of Common Stock were held by the Company in its

. treasury or by its Subgidiaries and (x) 24,808,959 shares of Common Stock were reserved
for issuance upon the conversion of the Series A Convertible Preferred Stock. All of the
issued and outstanding shares of Common Stock and Company Preferred Stock have
been duly authorized and validly issued and are fully paid, nonassessable and free of
preemptive rights, with no personal liability attaching to the ownership thereof.

(2)  No bonds, debentures, notes or other indebtedness having the right to vote
on any matters on which the stockholders of the Company may vote (“Voting Debt”) are
issued and outstanding. As of the date of this Agreement, except (i) pursuant to any
cashless exercise provisions of any Company Stock Options or pursuant to the surrender
of shares to the Company or the withholding of shares by the Company to cover tax
withholding obligations under Company Stock Options or Company Stock Awards, and
(ii) as set forth in Section 2.1({b)(1), the Company does not have and is not bound by any
outstanding opiions, warrants, calls, commitments or other agreements calling for the
purchase or issuance of, or securities or rights convertible into, or exchangeable for, any
shares of Common Stock or Company Preferred Stock or any other equity securities of
the Company or Voting Debt or any securities representing the right to purchase or
otherwise receive any shares of capital stock of the Company (including any rights plan

or agreement).

- (¢)  Authorization. (1) The Company has the corporate power and authority to enter-
. into this Agreement and to carry out its obligations hereunder. The execution, delivery and - .

performance of this Agreement by the Company and the consummation of the transactions
contemplated hereby have been duly authorized by the board of directors of the Company (the
“Board of Directors™). This Agreement has been duly and validly ¢xecuted and delivered by the
Company and, assuming due authorization, execution and delivery by Purchaser, is a valid and
binding obligation of the Company enforceable against the Company in accordance with its
terms (except as enforcement may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium, fraudulent fransfer and similar laws of general applicability relating
to oraffecting creditors’ rights or by general equity principles). No other corporate proceedings
are necessary for the execution and delivery by the Company of this Agreement, the performance
by it of its obligations hereunder or the consummation by it of the transactions contemplated

- hereby.
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(2)  No vote of the stockholders of the Company is required under applicable
law, under the Certificate of Incorporation or Bylaws, or under any contract between the
~ Company and any securityholder of the Company, to authorize the issuance of the
Preferred Stock in accordance with this agreement or to authorize the issuance of the
Common Stock upon conversion of the Preferred Stock in accordance with the Preferred

Stock Certificates of Designations, as applicable.

(3)  Neither the execution and delivery by the Company of this Agreement, nor
the consurnmation of the transactions contemplated hereby, nor compliance by the
Company with any of the provisions hereof (including the conversion or exercise
provisions of the Preferred Stock), will (A) violate, conflict with, or result in a breach of
any provision of, or constifute a default (or an event which, with notice or lapse of time
or both, would constitute a defaulf) under, or result in the termination of] or acceleraté the
petformance required by, or result in a right of termination or acceleration of, or result in
the creation of any Lien upon any of the material properties or assets of the Company or
any Company Subsidiary under any of the terms, conditions or provisions of (i) the
Certificate of Incorporation or Bylaws or the certificate of incorporation, charter, bylaws
or other governing instrument of any Company Subsidiary or (ii} any note, bond,.
mortgage, indenture, deed of trust, license, lease, agreement or other instrument or
obligation to which the Company or any Company Subsidiary is a party or by which it
may be bound, or to which the Compary or any Company Subsidiary or any of the
properties or assets of the Company or any Company Subsidiary may be subject, or
(B) violate any law, statute, ordinance, rule, regulation, permit, franchise or any

- judgment, ruling, order, writ, injunction or decree applicable to the Company or any
Company Subsidiary or any of their respective properties or assets, except in the case of
clauses (A)(ii) and (B) for such violations, conflicts and breaches as would not
reasonably be expected to have a material adverse effect on the Company.

(d)  Sale of Securifies. Based in part on Purchaser’s representations in Section 2.2(c),
the offer and sale of the Preferred Stock is exempt from the registration and prospectus delivery
requirements of the Securities Act of 1933, as amended, or any successor statute, and the rules
and regulations promulgated thereunder (the “Securities Act”). Neither the Company, nor
anyone acting on behalf of it, has offered or sold or will offer or sell any securities, or has taken
or will take any other action (including, without limitation, any offering of any securities of the
. Company under circumstances that would require, under the Securities Act, the integration of
such offering with the offering and sale of the Preferred Stock), that would subject the issuance

of the Preferred Stock to the registration provisions of the Securities Act.

(e) Status of Securities. The shares of Preferred Stock to be issued pursuant to this
Agreement, and the shares of Common Stock to be issued upon conversion of such Preferred
Stock, and any shares of Series B-1 Preferred Stock to be issued upon conversion of shares of
Series B-2 Preferred Stock into shares of Series B-1 Preferred Stock, have been duly authorized
by all necessary corporate action. When issued and sold against receipt of the consideration
therefor as provided in this Agreement, such shares of Preferred Stock will be validly issued,
fully paid and nonassessable, will not subject the holders thereof to personal liability, will not be
subject to preemptive rights of any other stockholder of the Company, and will have the terms
and conditions and ertitle the holders thereof to the rights set forth therein. Upon any conversion
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of any shares of Preferred Stock into Common Stock pursuant to the Preferred Stock Certificates
of Designations, the shares of Common Stock issued upon such conversion will be validly
issued, fully paid and nonassessable, will not subject the holder thereof to personal ligbility and
will not be subject to preemptive rights of any other stockholder of the Company. Upon any
conversion of any shares of Series B-2 Preferred Stock into shares of Series B-1 Preferred Stock
pursuant to the Series B-2 Preferred Stock Certificate of Designations, the shares of Series B-1
Preferred Stock issued upon such conversion will be validly issued, fully paid and nonassessable,
will not subject the holder thereof to personal liability and will not be subject to preemptive
rights of any other stockholder of the Company. The shares of Series B-1 Preferred Stock to be
issued upon any conversion of shares of Series B-2 Preferred Stock into Series B-1 Preferred
Stock, and the shares of Commeon Stock to be issued upon any conversion of shares of Preferred
Stack into Common Stock, have been duly reserved for such issuance. :

R § )] Anti-takeover Provisions Not Applicable, The Board of Directors has taken all
necessary action to ensure that the transactions contemplated by this Agreement and the
consummation of any of the transactions contemplated hereby will be deemed to be exceptions to
the provisions of Section 203 of the Delaware General Corporation Law (“DGCL™), and that any
other similar “moratorium,” “control share,” “fair price,” “takeover” or “interested stockholder”
~ law does not and will not apply to this Agreement or to any of the transactions contemplated

hereby, Without limiting the generality of the foregoing, on or before February 17, 2009, the
Board of Directors duly adopted a resolution in the form attached hereto as Exhibit C, which
resolution is in full force and effect and shall not be rescinded or amended.

(g)  Brokers and Finders, Except for J.P. Morgan Securities Inc. and Evercore Group
L.L.C., neither the Company nor its Subsidiaries or any of their respective officers, directors,
employees or agents has employed any broker or finder or incurred any liability for any financial
- advisory fees, brokerage fees, commissions or finder’s fees, and no broker or finder has acted
directly or indirectly for the Company in connection with this Agreement or the transactions

contemplated hereby.

2.2 Representations and Warranties of Purchaser. Purchaser hereby represents and
warrants to the Company, as of the date hereof (except to the extent made only as of a specified

date in which case as of such date), that:

{(a) Organization and Authority. Purchaser is duly organized, validly existing and in
good standing under the laws of the jurisdiction of its organization, is duly qualified to do
business and is in good standing in all jurisdictions where its ownership or leasing of property or
the conduct of its business requires it to be so qualified and where failure to be so qualified
would be reasonably expected to materially and adversely atfect Purchaser’s ability to perform
its obligations under this Agreement or consummate the transactions contemplated hereby on a
timely basis, and Purchaser has the corporate or other power and authority and governmental
authorizations to own its properties and assets and to carry on its business as it is now being

conducted.

(b)  Authorization, (1) Purchaser has the corporate or other power and authority to
enter into this Agreement and to carry out its obligations hereunder. The execution, delivery and
performance of this Agreement by Purchaser and the consummation of the transactions
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contemnplated hereby have been duly authorized by all requisite action on the part of Purchaser,
and no further approval or autherization by any of its stockholders, partners, members or other
equity owners, ag the case may be, is required. This Agreement has been duly and validly
executed and delivered by Purchaser and assuming due authorization, execution and delivery by
the Company, is a valid and binding obligation of Purchaser enforceable against Purchaser in
accordance with its terms (except as enforcement may be limited by applicable bankruptey,
insolvency, rearganization, moratorium, fraudulent transfer and similar laws of general '
applicability relating to or affecting creditors’ rights or by general equity principles).

(2)  Neither the execution, delivery and performance by Purchaser of this
Agreement, nor the consummation of the transactions contemplated hereby, nor
compliance by Purchaser with any of the provisions hereof, will (A) violate, conflict
with, or result in a breach of any provision of; or constitute a defanlt (or an event which,
with notice or lapse of tine or both, would constitute a default) under, or resuit in the
termination of, or accelerate the performance required by, or result in a right of
termination or acceleration of, or result in the creation of any Lien upon any of the
properties or assets of Purchaset under any of the terms, conditions or provisions of (i) its
governing instruments (or (ii} any note, bond, mortgage, indenture, deed of trust, license,
lease, agreement or other instrument or obligation to which Purchaser is a party or by
which it may be bound, or to which Purchaser or any of the properties or assets of
Purchaser may be subject, or (B} subject to compliance with the statutes and regulations
referred to in the next paragraph, violate any law, statute, ordinance, rule or regulation,
permit, concession, grant, franchise or any judgment, ruling, order, writ, injunction or
decree applicable to Purchaser or any of their respective properties or assets except in the
case of clauses (A)(ii) and (B) for such violations, conflicts and breaches as would not
reasonably be expected to materially and adversely affect Purchaser’s ability to perform
its respective obligations under this Agreement or consummate the transactions .

contemplated hereby on a timely basis.

(3) - Other than the securities or blue sky laws of the various states, no notice
to, registration, declaration or filing with, exemption or review by, or authorization,
order, consent or approval of, any court, administrative agency or commission or other
governmental authority or instrumentality, whether federal, state, local or foreign, and
any applicable industry self-regulatory organization (each, a “(jovernmental Entity”), nor
expiration or termination of any statutory waiting period, is necessary for the
consummation by Purchaser of the transactions contemplated by this Agreement.

(¢)  Purchase for Investment. Purchaser acknowledges that the Preferred Stock has
not been registered under the Securities Act or under any state securities laws, Purchaser (1) is
acquiring the Preforred Stock pursuant to an exemption from registration under the Securities -
Act solely for investment with no present intention to distribute any of the Preferred Stock to any
person, (2) will not sell or otherwise dispose of any of the Preferred Stock, except in compiiance
with the registration requirements or exemption provisions of the Securities Act and any other
applicable securities laws, (3) has such knowledge and experience in financial and business
matters and in investments of this type that it is capable of evaluating the merits and risks of its
investment in the Preferred Stock and of making an informed investment decision, (4) is an
“accredited investor” (as that term is defined by Rule 501 of the Securities Act) and (5) has been -
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furnished with or has had fill access to all the information that it considers necessary or
appropriate to make an informed investment decision with respect to the Preferred Stock, (B) has
had an opportunity to discuss with management of the Company the intended business and
financial affairs of the Company and to obtain information (to the extent the Company possessed .
such information or could acquire it without unreasonable effort or expense) necessary to verify
any information furnished to it or to which it had access and (C) can bear the economic risk of

(x) an investment in the Preferred Stock indefinitely and (y} a total loss in respect of such
investment. Purchaser has such knowledge and experience in business and financial matters so

as to enable it to understand and evaluate the risks of and form an investment decision with
respect to its investment in the Preferred Stock and to protect its own interest in connection with

such investment.

(d)  Financial Capability. Purchaser currently has available funds necessary to
consummate the Closing on the terms and conditions contemplated by this Agreement and the
Credit Agreements.

(e) Brokers and Finders. Except for UBS Securities LLC and Lazard Ltd,, neither
Purchaser nor its Affiliates or any of their respective officers, directors, employees or agents has
employed any broker o finder or incurred any liability for any financial advisory fees, brokerage
fees, commissions or finder’s fees, and no broker or finder has acted directly or indirectly for
Purchaser, in connection with this Agreement or the transactions contemplated hereby.

ARTICLE 11X

COVENANTS

3.1 Filings: Other Actions. Each of Purchaser, on the one hand, and the Company, on
the other hand, will cooperate and consult with the other and use reasonable best efforts to
prépare and file all necessary documentation, to effect all necessary applications, notices,
petitions, filings and other decuments, and to obtain all necessary permits, consents, orders,
approvals and authorizations of, or any exemption by, all third parties and Governmental
 Entities, and the expiration or termination of any applicable waiting period, necessary or
advisable to consummate the transactions contemplated by this Agreement, and to perform the
covenants contemplated by this Agreement. Each party shall execute and deliver both before
and after the Closing such further certificates, agreements and other documents and take such
other actions as the other parties may reasonably request to consummate or implement such
transactions or to evidence such events or matters. In particular; Purchaser will use its
reasonable best efforts to obtain or submit, and the Company will cooperate as may reasonably
be requested by Purchaser to Lielp Purchaser obtain or submit, as the case may be, as prompily as
practicable, the approvals and authorizations of, filings and registrations with, and notifications
to, or expiration or termination of any applicable waiting period, under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended (the “HSR Act”) or applicable competition or
merger control laws of other jurisdictions, ptior to the conversion of any Series B-2 Preferred
Stock into Common Stock or Series B-1 Preferred Stock. ‘Without limiting the foregoing, to the
extent required, Purchaser and the Company shall prepare and file a Notification and Report
Form pursuant to the HSR Act in connection with the proposed acquisition of voting securities of
the Company in excess of the applicable filing thresholds as promptly as practicable after the
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date of this Agreement. Purchaser and the Company will have the right to review in advance,
and to the extent practicable each will consult with the other, in each ¢ase subject to applicable .
laws relating to the exchange of information, all the information relating to such other party, and
any of their respective Affiliates, which appears in any filing made with, or written materials
submitted to, any third party or any Governmental Entity in connection with the transactions
contemplated by this Agreement. In exercising the foregoing right, each of the parties hereto
agrees to act reasonably and as promptly as practicable. Each party hereto agrees to keep the
other party apprised of the status of matters referred to in this Section 3.1. Purchaser shall
promptly furnish the Company, and the Company shall promptly furnish Purchaser, to the extent
permitted by applicable law, with copies of written communications received by it or its

© Subsidiaries from, or delivered by any of the foregoing to, any Governmental Entity in respect of
the transactions contemplated by this Agreement, Notwithstanding anything to the contrary, (i)
neither Purchaser nor any other Liberty Party shall be required to take (or commit to take) any
actions pursuant to this Section 3.1, (A) if any such actions would reasonably be expected to
have a material adverse effect on the Liberty Capital tracking stock group of Liberty Media-
Corporation or any business atiributed to such tracking stock group, or (B) if any such actions
would reasonably be expected to have an adverse effect on any other tracking stock group of
Liberty Media Corporation, or any business attributable to any such other tracking stock group,
or (C) if Purchaser determines, in good faith, that such actions would reasonably be expected to
have a material adverse effect on the Company and its Subsidiaries, or any business thereof.
Notwithstanding anything to the contrary, neither the Company nor any its Subsidiaries shall be -
required to take (or commit to take) any actions pursuant to this Section 3.1, if the Company
determines, in good faith, that such actions would reasonably be expected to have a material
adverse effect on the Company and its Subsidiaries, taken as a whole.

3.2 Corporate Actions.

(a) . Authorized Common Stock, At any time that any Preferred Stock is outstanding,
the Company shall from time to time take all lawful action within its control to cause the
authorized capital stock of the Corporation to include a sufficient number of authorized but
unissued shares of Common Stock to satisfy the conversion requirements of all shares of
Preferred Stock then outstanding,

(b)  Anti-Takeover Provisions. = From and after the date hereof, the Company shall
not (i) amend, medify or rescind the resolution specified in Section 2.1(f) and Exhibit C attached
hereto or (ii) adopt any “poison pill” or sharghelder rights plan, or any charter or bylaw
provision, in any case that would materially adversely affect the Purchaser’s ability to acquire
and dispose of Equity Securities from time to time to a Liberty Party or, after the third
anniversary of the Closing Date, in block transactions or otherwise (subject to complying with
Section 4.1 and Section 4.2 hereof)} or that otherwise would impose material economic burdens
on the Purchaser’s ability to do so (an “Anti-Takeover Provision™).

(©) Certificates of Designation; Conversion Rate. Prior to the Closing, the Company
shall file in the office of the Secretary of State of the State of Delaware the Preferred Stock

Certificates of Designations substantially in the forms attached to this Agreement as Exhibit A
and Exhibit B, with such changes thereto as the parties may reasonably agree. The Conversion
Rate (as defined in the Preferred Stock Certificates of Designations) will be a rate such that
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assuming all shares of the Preferred Stock were converted inte Common Stock on the Closing
Date, the Preferred Stock would, on an as-converted basis, represent 40% of the total outstanding
Common Stock (assuming for purposes of this calculation that all In The Money Securities are
converted into Common Stock) on the Closing Date. '

3.3 Equity Issuances. Prior to the Closing, the Company shall not issue or agree to issue -
options, warrants, rights or other securities convertible into, or exercisable or exchangeable '
for, shares of Common Stock or securities convertible into or exercisable or exchangeable for
Common Stock, other than in' contiection with stock options or other equity awards issued or
granted to officers, employees, consultants or directors of the Company pursuant to any -
compensation plan or other employee benefit plan or arrangement in effect as of the date hereof
or subsgquently approved by stockholders; provided, however, that the shares issuable in respect
of such stock options or other equity awards so granted will not exceed, in the aggregate, 5% of
the number of shares of Common Stock outstanding on the Capitalization Date.

3.4 Confidentiality, Each party to this Agreement will hold, and will cause its
respective Affiliates and their directors, officers, employees, agents, consultants and advisors to

hold, in strict confidence, unless disclosure to a regulatory authority is necessary or appropriate
in connection with any necessary regulatory approval or unless disclosure is required by judicial
. or administrative process or, in the written opinion of its counsel, by ether requirement of law or
the applicable requirements of any regulatory agency or relevant stock exchange, all non-public
records, books, contracts, instruments, computer data and other data and information
(collectively, “Information™) concerning the other party hereto furnished to it by such other party -
or its representatives pursuant to this Agreement (except to the extent that such information can
be shown to have been (1) previously known by such party on a non-confidential basis, (2} in the
public domain through no fault of such party or (3) later lawfully acquired from other sources by
the party to which it was furnished), and neither party hereto shall release or disclose such
Information to any other person, except its auditors, attorneys, financial advisors, other

consultants and adwsors

ARTICLE IV

ADDITIONAL AGREEMENTS

4.1 Standstill. (a) Purchaser agrees that until the second anniversary of the Closing
Date, without the prior written approval of the Independeni Common Directors, none of
Purchaser or any of its Affiliates will, directly or indirectly in any way, acquire, offer or propose
to acquire or agree to acquire, Beneficial Ownership of any Common Stock of the Company if
such acquisition would result in Purchaser or its Affiliates having Beneficial Ownership of
49,9% or more of the outstanding shares of Common Stock of the Conipany.

(b)  Purchaser agrees that from the second anniversary of the Closing Date through the
third anniversary of the Closing Date, without the prior written approval of the Independent
Common Directors, none of Purchaser or any of its Affiliates will, directly or indirectly in any
way, acquire, offer or propose to acquite or agree to acquire, Beneficial Ownership of any
outstanding shares of Common Stock of the Company if such acquisition would result in
Purchaser or its Affiliates having Beneficial Ownership of 49.9% or more of the outstanding
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shares of Common Stock of the Company, unless such acquisition or offer or agreement to
acquire such Common Stock is made pursvant to a Permitted Tender Offer (for the avoidance of
doubt, for purposes of calculating the Beneficial Ownership of Purchaser and its Affiliates
hereunder, (x) any security that is convertible into, or exercisable for, any Commeon Stock that is
Beneficially Owned by Purchaser or its Affiliates shall be treated as fully converted or exercised,
as the case may be, into the underlying Common Stock and (y) Common Stock and securities
convertible into, or exercisable for, Common Stock, that are Beneficially Owned by Purchaser

and its Affiliates shall be aggregated).

{c) Fixcept to the extent expressly permitted by Section 4.1(a) or (b), Purchaser agrees
that until the third anniversary of the Closing Date, without the prior written approval of the
Independent Common Directors, none of Purchaser or any of its Affiliates will, directly or

indirectly: '

(1)  ecnter into or agree, offer, propose or seck (either publicly or privately,
except to the Board of Directors or the Independent Common Directors in a manger that

. does not require the Company to publicly disclose) to enter into, or otherwise be involved
in or part of, any acquisition transaction, merger or other business combination relating to
all or part of the Company or any of the Company Subsidiaries or any acquisition
transaction for all or part of the assets of the Company or any Company Subsidiary or any’
of their respective businesses; :

(2)  make, or in any way participate in, any “solicitation” of “proxies” (as such
terms are defined under Regulation 14A under the Securities Exchange Act of 1934, as
amended, or any successor statute, and the rules and regulations promulgated thereunder
(the “Exchange Act”) disregarding clause (iv) of Rule 14a-1(2) and including any
otherwise exempt solicitation pursuant to Rule 14a-2(b)) to vote, or seek to advise or
influence any person or entity with respect to the voting of, any voting securities of the
Company or any Company Subsidiary; provided that this subsection shall not be deemed
to restrict (x) the Preferred Stock Directors from participating as members of the Board of
Directors and any committees thereof in their capacity as such or (y) any Liberty Party
from opposing publicly or privately, voting against and encouraging others to vote
against any proposal of a third party regarding a merger or other business combination, or
opposing publicly or privately any tender or exchange offer, regardless of whether such
proposal or offer is supported by the Board of Directors; .

(3} call or séek to call a meeting of the stockholders of the Company ot any of
_ the Company Subsidiaries or initiate any stockholder proposal for action by stockholders

of the Company or any of the Company Subsidiaries, form, join or in any way participate
in a “group” (within the meaning of Section 13(d)(3) of the Exchange Act and the rules
and regulations promulgated thereunder) with respect {o any voting securities of the
Company, or seek, propose or othérwise act alone or in concert with others, to influence
or control the management, board of directors or policies of the Company or any
Company Subsidiaries; provided that this subsection shall not be deemed to restrict the
Preferred Stock Directors from participating as members of the Board of Directors and
any committees thereof in their capacity as such; or
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(4)"  bring any action or otherwise act to contest the validity of this Section 4.1
or seck a release of the restrictions contained herein, or make a public request to amend
or waive any provision of this Section 4.1. |

(@  The provisions of Section 4.1(a), (b), and (c), and Section 4.2, shall terminate
immediately and automatically upon the first to occur of any of the foregoing:

(1)  aninvoluntary proceeding shall be commenced or an involuntary petition
shall be filed seeking (i) liquidation, reorganization or other relief in respect of the
Company or any material Subsidiary or its debts, or of a substantial part of its assets,
under any Federal, state or foreign bankruptey, insolvency, receivership or similar law
now or hereatter in effect or (ii) the appointment of a receiver, trustee, custodian,
sequestrator, conservator or sirnilar official for the Company or any material Subsidiary
or for a substantial part of its assets, and, in any such case, such proceeding or petition
shall continue undismissed for 60 days or an order or decree approving or ordering any of

the foregoing shall be entered,

(2)  the Company or any material Subsidiary shall (i) voluntatily commence
any proceeding or file any petition seeking liquidation, reorganization or other relief
under any Federal, state or foreign bankruptey, insolvency, recetvership or similar law
now or hereafier in effect, (il) consent to the institution of| or fail to contest in a timely

- and appropriate manner, any proceeding or petition described in clause (1) above, (iii)
apply for or consent to the appointment of a receiver, trustee, custodian, sequestrator,
conservator or similar official for the Company or any material Subsidiary or fora
substantial part of its assets, (iv) file an answer admitting the material allegations of a
petition filed against it in any such proceeding, or (v) make a generaI assignment for the

benefit of creditors; ‘

{3) - any proposal relating to a merger or other transaction, pursuant to which
Purchaser or any of its Affiliates would acquire majority control of the Company, shall be
submitted to a vote of the holders of Common Stock of the Company pursuant to Section
4,1(a), (b) or (c) with the prior written approval of the Independent Commeon Directors,
and such proposal shall have received the affirmative vote of a majority of the shares of
Common Stock outstanding immediately prior to the commencement of such Permitted
Tender Offer and-not. owned by Purchaser or any of its Affiliates; or

(4)  after the second anniversary of the Closing Date, the Purchaser shall
consummate the purchase of shares of Common Stock tendered pursuant to a Permitted
Tender Offer in compliance with Section 4.1(b), if the number of shares tendered in such
Permitted Tender Offer constituted a majority of the shares of Common Stock
outstanding immediately prior to the commencement of such Permitted Tender Offer and

not owned by Purchaser or any of its Affiliates.

(e)  For purposes of this Agreement,

(I} “Closing Price” means the closing sale price or, if no closing sale price is
reported, the last reported sale price of the shares of the Comumon Stock (or other relevant
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capital stock or equity interest) on The NASDAQ Global Select Market on such date, If
the Common Stock (or other relevant capital stock or equity interest) is not traded on The
NASDAQ Global Select Market on any date of determination, the Closing Price of the
Common Stock (or other relevant capital stock or equity interest) on such date of
determination meang the closing sale price as reported in the composite transactions for
the principal U.S. national or regional securities exchange on which the Common Stock
{or other relevant capital stock or equity interest) is so listed or quoted, or, if no closing
sale price is reported, the last reported sale price on the principal U.S. national er regional
securities exchange on which the Common Stock (or other relevant capital stock or
equity interest) is 5o listed or quoted, or if the Common Stock (or other relevant capital
stock or equity interest) is not so listed or quoted on a U.S. national or regional securities
exchange, the last quoted bid price for the Common Stock (or other relevant capital stock
or equity interest) in the over-the-counter market as reported by Pink Sheets LLC or
similar organization, or, if that bid price is not available, the market price of the Corumon
Stock (or other relevant capital stock or equity interest) on that date as determined by a
nationally recognized independent investment banking firm retained by the Company for

this purpose

(2)  “Indépendent Common Director” means any director who (i) is or would
be an “independent director” with respect to the Company and with respect to Purchaser

| pursuant to NASDAQ Rule 4200(2)(15) and (ii) is not a Preferred Stock Director.

(3)  “Preferred Stock Directot” means any director selected to be a director by
Purchaser prior to Closing and additional directors who take office after the Closing who
are designated by Purchaser pursuant to the Series B-1 Preferred Stock Certificate of
Designations, whether or not such person is an independent director with respect to the
Company pursuant to NASDAQ Rule 4200()(15).

(4)  “Permitted Tender Offer” is a cash tender offer for all of the outstanding
shares of Common Stock that are not Beneficially Owned by Purchaser or its Affiliates at
a price per share greater than the Closing Price of the Common Stock on the irading day
immediately prior to the earlier of the public announcement or commencement of such

tender offer,

4.2 Transfer Restrictions.

(a)  Except as otherwise permitted in this Agreement, until the second anniversary of
the Closing, Purchaser will not Transfer any Preferred Stock or Common Stock issued upon
conversion of the Preferred Stock.

{b) Notw1thstandmg Section 4.2(a), Purchaser shall be penmtted to Transfer any

portion or all of its Preferred Stock or Common Stock issued upon conversion of the Preferred

Stock at any time under the following circumstances:

(1)  Transfess to (A) any Affiliate controlled by or under common control with
Purchaser, (B) any Qualified Distribution Transferee or any Affiliate controlled by or
under common control with such Qualified Distribution Transferce or (C) any other
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Liberty Party or any Affiliate controlled by or under common control with such Liberty
Party, but only if the transferee agrees in writing for the benefit of the Company (in form
and substance satisfactory to the Company and with a copy thereof to be furnished to the
Company) to be bound by the terms of this Agreement (any such transferee shall be
included in the term “Purchaser”),

(2)  Transfers pursuant to any merger, tender offer or exchange offer or other
business cotnbination, acquisition of assets or similar transaction or change of control
involving the Company; provided that such transaction has been approved by the Board
-of Directors.

(3)  Inthe event that the Purchaser has not received clearance under the HSR
Act to convert all the shares of Series B-2 Preferred Stock initially issued to Purchaser at
Closing into Series B-1 Preferred Stock or other voting stock of the Company, by
December 31, 2009, Purchaser shall be entitled to Transfer all or any portion of its shares
of Preferred Stock, in one or a series of transactions to third parties, in such amounts and
on such basis as the Purchaser, in its sole discretion, shall determine; provided, that,
Purchaser shall not Transfer to a third party transferee any Preferred Stock if as a result of
such Transfer such transferce would Beneficially Own more than 4,9% of the outstanding
Common Stock on an as converted basis; provided further, however, that any sales by
Purchaser in a public offering intended to be widely distributed shall be deemed not to
violate the condition in the immediately preceding proviso.

{c) Purchaser agrees that prior to December 31, 2009 it shall not, directly or
indirectly, enter into any Hedging Transaction or any other transaction, agreement or
airangement the value of which is based upon or related to the value of any securities of the
Company. After such date Purchaser may, directly or indirectly, enter into any Hedging
Transaction or any other fransaction, agreement or arrangement the value of which is based upon
or related to the value of any securities of the Company to the extent such Hedging Transaction
or such other transaction, agreement or arrangement relates to no more than 50% of the shares of

Common Stock Beneficially Owned by Purchaser.

43 Legend. (a). Purchaser agrees that all certificates or other instruments representing
the Preferred Stock or Common Stock subject to this Agreement will bear a legend substantially
to the following effect:

THE SECURITIES REPRESENTED BY THIS INSTRUMENT HAVE NOT BEEN
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE
SECURITIES LAWS OF ANY STATE AND MAY NOT BE TRANSFERRED, SOLD
OR OTHERWISE DISPOSED OF EXCEPT WHILE A REGISTRATION
STATEMENT RELATING THERETO IS IN EFFECT UNDER SUCH ACT AND
APPLICABLE STATE SECURITIES LAWS OR PURSUANT TO AN EXEMPTION
FROM REGISTRATION UNDER SUCH ACT OR SUCHLAWS,

THE SECURITIES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO
TRANSFER AND OTHER RESTRICTIONS SET FORTH IN AN INVESTMENT
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AGREEMENT, DATED AS OF FEBRUARY 17, 2009, COPIES OF WHICH ARE ON
FILE WITH THE SECRETARY OF THE ISSUER. -

(a)  Upon request of Purchaser, upon receipt by the Company of an opinion of counsel
reasonably satisfactory to the Company to the effect that such legend is no longer requited under
the Securities Act and applicable state laws, the Company shall promptly cause the first '
paragraph of the legend to be removed from any certificate for any Preferred Stock or Common
Stock to be Transferred in accordance with the terms of this Agreement and the second
paragraph of the legend shall be removed upon the expiration of such transfer and other
restrictions set forth in this Agreement. Purchaser acknowledges that the Preferred Stock and
Common Stock issuable upon conversion of the Preferred Stock have not been registered under
the Securities Act or under any state securities laws and agrees that it will not sell or otherwise
dispose of any of the Preferred Stock or Common Stock issuable upon conversion of the.
Preferred Stock, except in compliance with the registration requirements or exemption provisions
of the Securities Act and any other applicable securities laws.

4.4 Reservation for Issuance. The Compaﬁy will reserve that number of shares of
Common Stock sufficient for issuance upon exercise or conversion of Preferred Stock owned at
.any time by Purchaser without regard to any limitation on such conversion.

4.5 !Reseﬁedl

4.6 No-Shop; Competing Proposals; Right to Terminate and Pay Termination Fee;
Purchaser’s Right to Improve Terms, (a) The Company agrees that until the earlier of the
Closing Date and April 15, 2009 (the “Non-Solicitation Period™): (i) it and its executive officers
and directors shall not, (ii) its Subsidiaries and its Subsidiartes” executive officers and directors
shall not, and (iii) it shall use reasonable best efforts to ensure that its and its Subsidiaries’ agents
and representatives shail not, (A) directly or indirectly, initiate, solicit or knowingly encourage or -
facilitate any inquiries or the making of any proposal or offer with respect to (x} a tender offer or
exchange offer or proposal for a merger, consolidation or other business combination involving
the Company and its Subsidiaries, or an investment in Equity Securities representing 10% or
more of the outstanding Equity Securities of the Company or (y) any propoesal or offer to
Refinance, or to raise finds to be available to Refinance, all or any substantial portion of the
' outstanding indebtedness of XM Opco and/or , XM Satellite Radio Holdings Inc. (“XM
Holdings™) maturing in 2009, other than the transactions contemplated by this Agreement and
the Credit Agreements (any such proposal or offer being hereinafter referred to as a “Competing
Proposal”, and any such transaction, a “Compefing Transaction”) or (B) approve or recommend,
or propose to approve or recommend, Or announce or publicize, or execute or enter into any letter
of intent, agreement in principle, option agreement, acquisition agreement or other agreement
relating to a Competing Proposal, or (C) directly or indirectly, engage in any negotiations or
discussions concerning, or provide access to its properties, books and records or any confidential
_ information or data to, any person relating to a Competing Proposal, or (D) take any action to

make inapplicable the provisions of any statute or law of the type described in Section 2.1(f)
(including approving any transaction under, or a third party becoming an “interested
stockholder” under, Section 203 of the DGCL). Notwithstanding the foregoing, nothing
contained in this Agreement shall prevent the Company or its Board of Directors, so long as the
Company is.in compliance with its obligations under this Section 4.6, from (i) taking and
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disclosing to its stockholders a position contemplated by Rule 14d-9 and Rule 14e-2(a)
promulgated under the Exchange Act {or any similar communication to stockholders in
connection with the making or amendment of a tender offer or exchange offer) or from making
any legally required disclosure to stockholders with regard to a Competing Proposal, (ii) -
providing access to its properties, books and records and providing information or data in
response to a request therefor by a person who has made an unsolicited bona fide written
Competing Proposal, provided that (A) the Company shall have previously provided, or shall
concurrently therewith provide, such information to the Purchaser, and (B) the Company

receives from the person so requesting such information an executed confidentiality agreement
on terms substantially similar to those contained in the confidentiality agreement between the
Company and an Affiliate of the Purchaser, dated as of February 4, 2009 (except for such
changes specifically necessary in order for the Company to be able to comply with its obligations
under this Agreement), (iii) engaging in any negotiations or discussions with any person who has
made an unsolicited bona fide written Competing Proposal, or (iv) recommending an unsolicited

- bona fide written Competing Proposal; if and only to the extent that in connection with the

foregoing clauses (ii), (iii) and (iv), the Board of Directors of the Company shall have
determined in good faith, after consultation with its legal counsel and financial advisors that, (x)
in the case of clause (iv) above only, such Competing Proposal, if accepted, is reasonably
capable of being consummated, taking into account legal, financial, regulatory, timing and
similar aspects of the proposal and the person making the proposal and would, if consummated,
result in a transaction more favorable to the Company’s stoclcholders from a financial point of
view than the transaction contemplated by this Agreement or the Credit Agreements (any such
more favorable Competing Proposal being referred to in this Agreement as a “Superior.
Proposal”™) and (y) in the case of clauses (ii) and (iii) above only, there is a reasonable possibility
that such actions could lead to a Superior Proposal.

(b)  The Company represents and warrants that it has ceased and caused to be
terminated any and all existing activitics, discussions or negotiations with any persens conducted
heretofore with respect to any Competing Proposal. During the Non-Solicitation Period, the
Company shall notify Purchaser promptly (but in no event later than 12 hours) after receipt of
any Competing Proposal, or any material modification of or material amendment to any
Competing Proposal or any request for nonpublic information relating to the Company in
connection with any Competing Proposal. Such notice to Purchaser shall be made orally and in
writing, and shall indicate the identity of the Person making the Competing Proposal or such
request and the material terms of any such Competing Proposal or request or any material
modification or material amendment to a Competing Proposal. During the Non-Solicitation
Period, the Company (i) shall keep Purchaser reasonably informed on a current basis of any
material changes in the status and any material changes or modifications in the terms of any such
Competing Proposal, indication or request and (i) promptly (but in no event later than 12 hours)
notlfy Purchaser if it enters into discussions or negotiations concemmg any Competing Proposal

in accordance with 4.6(a).

{c) Notwﬂhstandmg any other provision of this Agreement, if, (1) at any time dunng
the Non-Solicitation Period, the Company’s Board of Directors determines in good faith, after

~ consultation with its financial advisors and outside legal counsel, in response to any Competing

Proposal that did not resnit from a material breach of Section 4.6(a) or Section 4.6(d), that such
proposal is a Superior Proposal or (ii) at any time after the Non-Solicitation Period, the Board of
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Directors determines in its sole discretion that a termination is in the best inferests of the
Company, then the Company or its Board of Directors may terminate this Agreement and the
Phase 11 Credit Agreement by notice to Purchaser; provided, however, that the Company shall
not terminate this Agreement and the Phase II Credit Agreement pursuant to this Section 4.6(c),
and any purported termination pursuant to this Section 4.6(c) shall be void and of no force or
effect, unless the Company prior to or concurrently with such termination pursuant to this
Section 4.6(c) pays to Purchaser the Termination Fee in immediatcly available funds, free and
clear of any liens and encumbrances, “Termination Fee™ means U.S. $7,000,000. For the
avoidance of doubt, the Company shall not without the prior written approval of Purchaser
(which approval may be withheld by Purchaser in its discretion) consummate a Competing
Transaction, or enter info any binding agreement with respect thereto, during the term of this
Agreement (whether or not during the Non-Solicitation Period), unless prior to or conciurently
therewith the Company pays to Purchaser the Termination Fee and terminates this Agreement
and the Phase II Credit Agreement in accordance with this Section 4.6(c).

(d)  During the Non-Solicitation Pericd, prior to the Company exercising its right to
terminate this Agreement and the Phase II Credit Agreement as provided in Section 4.6(c), the
Company shall: : ' '

(1) notify Purchaser in writing, at least three days in advance of delivery of
any notice of termination of this Agreement pursuant to Section 4.6(c), (it being -
understood that any change in financial terms or other material terms of the Competing
Proposal shall extend such period by an additional Business Day from the date of receipt
of such revised Competing Proposal) that the Company is considering taking such action,

- specifying the material terms and conditions of such Superior Proposal and the identity of

the person making such Superior Proposal, and

{2)  during such three day period (as extended, if applicable), the Company has-
" considered in good faith any proposed written adjustments by Purchaser in the terms and’
conditions of this Agreement and/or the Phase II Credit Agreement, should Purchaser
elect to propose such adjustrents, and

(3)  at the end of such three day period (as extended, if applicable) the
Company’s Board of Directors shall have determined, in good faith (after consultation
with its financial advisor and outside counsel), that such Competing Proposal remains a
Superior Proposal after giving effect to all of the adjustments (if any) which may be
offered pursuant to this Section 4.6(d).

4.7 Registration Rights.

(&) Registration.

(1) Subject to the terms and conditions of this Agreement, the Company
covenants and agrees that no later than September 30, 2009, the Company shall prepare
and file with the United States Securities and Exchange Commission (“SEC”) a Shelf
Registration Statement covering all Registrable Securities (or otherwise designate an
existing Shelf Registration Statement filed with the SEC to cover the Registrable
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Securities), and, to the extent the Shelf Registration Statement has not theretofore been
declared effective or is not automatically effective upon such filing, the Company shall
use commercially reasonable efforts to cause such Shelf Registration Statement to be
declared or become effective on or before December 31, 2009, and, subject to Section
4.7(d) and Section 4.7(f), to keep such Shelf Registration Statement continuously
effective and in compliance with the Securities Act and usable for resale of such
Registrable Securities for a period from the date of its Initial effectiveness until such time
as there are no Registrable Securities remaining (including by refiling such Sheilf
Registration Statement (or a new Shelf Registration Statement) if the initial Shelf
Registration Statement expires). So long as the Company is a well-known seasoned
issuer (as defined in Ruie 405 under the Securities Act) at the time of filing of the Shelf
Registration Statement with the SEC, such Shelf Registration Statement shall be
designated by the Company as an automatic Shelf Registration Statement,

(2)  Any registration pursuant to Section 4.7(a)(1) shall be effected by means
of a shelf registration on an appropriate form under Rule 415 under the Securities Act (a
“Shelf Registration Statement™). If Purchaser or any other Holder intends to distribute
any Registrable Securities by means of an underwritten or other marketed offering
(including an offering involving one or more Hedging Counterparties) it shall promptly
so advise the Company and the Company shall take all reasonable steps to facilitate such
_distribution, including the actions required pursuant to Section 4.7(c); provided that (i)
the Company shall not be required to facilitate such an offering of Registrable Securities
unless the expected gross proceeds from such offering exceed, in the aggregate from any
one or series of related transactions, $25,000,000, and (ii) the Company shall be required
to effect no more than four such offerings (provided that an offering shall not be deemed
to have been effected pursuant to this Section 4.7(a)(2) unless the registration statement
“with respect to such offering shall have become effective and remained effective for at
least 30 days, excluding any Schedule Black-Out Period or any period during which the
use of such Registration Statement is suspended pursuant to Section 4.7(d), or the
Purchaser shall have sold all the Registrable Securities registered for sale thereunder.
The lead underwriters in any such distribution shall be selected by the Holders of a
majority of the Registrable Securities to be distributed and must be reasonably acceptable

to the Company.

(3)  The Company shall not be required to effect a registration (including a
resale of Registrable Securities from an effective Shelf Registration Statement) or an
offering pursvant to Section 4.7(a): (A) with respect to securities that are not Registrable
Securities; (B) during any Scheduled Black-Out Period; or (C) if the Company has

“notified Purchaser and all other Holders that in the judgment of the Chief Executive
Officer or the Chief Financial Officer of the Company (or of the Board of Directors of the
Company), it would be materially detrimental to the Company or its securityholders for
such registration or offering to be effected at such time, in which event the Company
shall have the right to defer such registration for the shortest period practicable and in any
-event for a'period of not more than 90 days after receipt of the request of Purchaser or
any other Holder; provided that such right to delay such registration or offering shall be
exercised by the Company (1) only if the Company has generally exercised (or is
concurrently exercising) similar black-out rights against holders of similar securities that-
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have registration rl'ghts. and against all executive officers and directors of the Company
and (2) not more than two times in any 12-month period and not more than 90 days in the

aggregate in any 12-month period.

(4)  If during any period when an effective Shelf Registration Statement is not
available, the Company proposes to register any of its equity securities, other than a
registration pursuant to Section 4,7(a)(1) or a Special Registration, and the registration
form to be filed may be used for the registration or qualification for distribution of .
Registrable Securities, the Company will give prompt written notice to Purchaser and all

. other Holders of its intention to effect such a registration (but in no event less than five -
Business Days prior to the anticipated filing date of the related prospectus) and will
include in such registration all Registrable Securities of the same class of securities as the
securities to be registered by the Company with respect to which the Company has
received written requests for inclusion therein within five business days after the date of
the Company’s notice (a “Piggyback Registration™). Any such person that has made such
a written request may withdraw its Registrable Securities from such Pig gyback
Registration by giving written notice to the Company and the managing underwriter, if
any, on or before the second business day prior to the planned filing date of the
prospectus relating to such Piggyback Registration. The Company may terminate or
withdraw any registration under this Section 4.7(a)(4) prior to the filing date of the
prospectus relating to such registration, whether or not Purchaser or any other Holders
have elected to include Reglstrable Securities in such registration.

(5)  If the registration referred to in Section 4.7(a)(4) is proposed to be
underwritten, the Company will so advise Purchaser and all other Holders as a part of the
written notice given pursuant to Section 4.7(2)(4). In such event, the right of Purchaser
and all other Holders to registratlon pursuant to Section 4.7(a) will be conditioned upon
such persons’ participation in such underwriting and the inclusion of such person’s
Registrable Securities in the underwriting, and each such person will (together with the
Company and the other persons distributing their securities through such underwriting)
enter into an underwriting agreement in customary form with the underwriter or
underwriters selected for such underwriting by the Company. If any participating person
disapproves of the terms of the underwriting, such person may elect to withdraw
therefrom. by written notice to the Company, the managing underwriters and Purchaser (if
Purchaser is participating in the underwriting) on or before the fifth business day prior to
‘the planned filing date of the prospectus relating to such Piggyback Registration. ‘

(6)  Ifeither (%) the Company grants “piggyback” registration rights to one or
more third parties to include their securities in an underwritten offering under the Shelf
Registration Statement or (y) a Piggyback Registration under Section 4.7(a)(4) relates to
an underwritten offering on behalf of the Company, and in either case the managing
underwriters advise the Company that in their reasonable opinion the number of
securities requested to be included in such offering exceeds the number which can be sold
without adversely affecting the marketability of such offering (including an adverse
effect on the per share offering price), the Company will include in such offering only
such number of securities that in the reasonable opinion of such managing underwriters
can be sold without adversely affecting the marketability of the offering (including an
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* adverse effect on the per share offering price), which securities will be so included in the
following order of priority: (A) first, the securities the Company proposes to sell, (B) then.
the Registrable Securities of Purchaser and all other Holders who have requested
inclusion of Registrable Securities pursuant to Section 4.7(a)(2) and (C) lastly, the
Registrable Securities of Purchaser and all other Holders who have requested inclusion of
Registrable Securities pursuant to Section 4.7(2)(4) and any other securities of the
Company that have been requested to be so included, pro rata on-the basis of the ,
aggregate number of such Registrable Securities or securities owned by each such person.

* The Company hereby covenants that it will not enter into, any registratlon rights or other
agreement with respect to its securities that is inconsistent with the provisions of this
Section 4.7, including the order of priority contemplated hereby.

(b)  Except as specifically provided herein, all Registration Expenses incurred in
connection with any registration, qualification or compliance hereunder shall be borne by the
Company. All Selling Expenses infcurred in connection with any registrations hereunder, shall
be borne by the holders of the securities so registered pro rata on the basis of the aggregate
offering or sale price of the securities so registered.

(c)  The Company shall use its reasonable best efforts, for so long as there are
Registrable Securities outstanding, to take such actions as are under its control to not become an
ineligible issuer (as defined in Rule 405 under the Securities Act) and to remain a well-known
seasoned issuer (as defined in Rule 405 under the Securities Act) if it has such status on the date
hereof or becomes eligible for such status in the future, In addition, whenever required to effect
the registration of any Registrable Securities or facilitate the distribution of Registrable
Securities pursuant to an effective Shelf Registration Statement, the Company shall, as

expeditiously as reasonably practlcable

(1)  Prepare and file with the SEC a prospectus supplement with respect to a
proposed offering of Registrable Securities pursuant to an effective registration statement
and, subject to Section 4.7(d) and Section 4.7(£)(3), keep such registration statement

~ effective and keep such prospectus supplement current until the securities described
therein are no longer Reg1strable Securities.

(2)  Prepare and file with the SEC such amendments and supplemcnts to the
applicable registration statement and the prospectus or prospectus supplement used in
connection with such registration statement as may be necessary to comply with the
provisions of the Securities Act with respect to the disposition of all securities covered by

such registration statement.

(3)  Reasonably in advance of filing a prospectus supplement with respect to a
proposed offering of Registrable Securities with the SEC, furnish to the relevant Holdera -
copy of such prospectus supplement as proposed to be filed (mciudmg documents o be
incorporated by reference therein, to the extent not then available via the SEC’s EDGAR
system, but only 10 the extent they expressly relate to any offering to be effected
thereunder), and the Company will not file such prospectus supplement with respect to a
proposed offering of Registrable Securities (or any such documents incorporated by
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reference) containing any statements with respect to such Holder or the plan of
distribution to which such Holder shall reasonably object in writing.

(4)  If aregisiration statement relating to Registrable Securities is subject to
review by the SEC: (A) the Company will reasonably promptly provide the relevant
Holder with a copy of correspondence with the SEC in respect of such registration
statement and a copy of the Company’s draft responses thereto (it being understood that
preliminary drafts shall not be required to be provided); and (B) the Company shall
reasonably promptly provide the relevant Holder with a copy of any proposed
amendment to be filed with the SEC.: ' '

(5)  Furnish to the Holders and any underwriters such number of copies of the
applicable registration statement and each such amendment and supplement thereto
(including in each case all exhibits) and of a prospectus, including a preliminary
prospectus, in conformity with the requirements of the Securities Act, and such other .
documents as they may reasonably request in order to facilitate the disposition of
Registrable Securities owned or to be distributed by them.

(6)  Use its commercially reasonable efforts to register and qualify the
securities covered by such registration statement under such other securities or biue sky
laws of such jurisdictions as shall be reasonably requested by the Holders or any
managing underwriter(s), to keep such registration or qualification in effect for so long as
such registration statement remains in effect, and to take any other action which may be
reasonably necessaty to enable such seller to consummate the disposition in such
jurisdictions of the securities owned by such Holder; provided that the Company shall not
be required in connection therewith or as a condition thereto to qualify to do business or
to file a general consent to service of process in any such states or jurisdictions.

D Give written notice to the Holders;

(A) = when any registration statement filed pursuant fo Section 4.7(a) or
any amendment thereto has been filed with the SEC and when such registration
statement or any post-effective amendment thereto has become effective;

(B)  of any request by the SEC for amendments or supplemeﬁts to any
registration statement or the prospectus included therein or for additional

information;

(C) ofthe issuance by the SEC of any stop order suspending the
effectiveness of any reglstratlon statement or the initiation of any proceedings for

that purpose;

(D)  of the receipt by the Compaﬁy or its legai counsel of any
notification with respect to the suspension of the qualification of the Common
“Stock for sale in any jurisdiction or the initiation or threatenmg of any proceeding

for such purpose and
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(E)  of the happening of any event that requires the Company to make
changes in any effective registration statement or the prospectus related to the
registration statement in order to correct an untrue statement of a material fact or
include a material fact required to be stated therein or necessary to make the
statements therein not misleading in light of the circumstances then existing’
(which notice shall be accompanied by an instruction to suspend the use of the
prospectus until the requisite changes have been made),

(8)  Use its commercially reasonable efforts to prevent the issuance or obtain
the withdrawal of atry order suspending the effectiveness of any registration statement
referred to in Section 4.7(c)(7)(C) at the earliest practicable time.

(9 Upon the occurrence of any event contemplated by Section 4.7(¢cX7XE),

.. promptly prepare a post-effective amendment to such registration statement or a
supplement to the related prospectus or file any other required document so that, as
thereafter delivered to the Holders and any underwriters, the prospectus will not contain
an untrue statement of a material fact or omit to state any material fact necessary to make
the statements therein, in light of the circumstances under which they were made, not
misleading. 1f the Company notifies the Holders in accordance with Section 4.7(c)(7)(E)
io suspend the use of the prospectus until the requisite changes to the prospectus have
been made, then the Holders and any underwriters shall suspend use of such prospectus
and use their commercially reasonable efforts to return to the Company all copies of such
prospectus (at the Company’s expense) other than permanent file copies then in such
Holder’s or underwriter’s possession,

(10)  Usé commercially reasonable efforts to procure the cooperation of the
Company’s transfer agent in settling any offering or sale of Registrable Securities,
including with respect to the transfer of physical stock certificates into bock-entry form
in accordance with any procedures reasonably requested by the Holders or any managing

underwriter(s). ' .

(11)  If an offering is requested pursuant to Section 4.7(a)(2), enter into an
underwriting or other agreement in customary form, scope and substance for the type of
offering contemplated and take all such other actions reasonably requested by the Holders
of a majority of the Registrable Securities being sold in connection therewith or by the
managing underwriter(s), if any, or Hedging Counterparty to expedite or facilitate the
disposition of such Registrable Securities, and in connection therewith, (A) make such
representations and warranties to the Holders that are selling stockholders and the
managing underwriter(s), if any, or Hedging Counterparty with respect to the business of
the Company and its subsidiaries, and the Shelf Registration Statement, prospectus and
documents, if any, incorporated or deemed to be incorporated by reference therein, in
cach case, in customary form, substance and scope, and, if true, confirm the same if and
when requested, (B) use its commercially reasonable efforts to furnish the underwriters or
Hedging Counterparty with opinions of counsel to the Company, addressed to the
managing underwriter(s), if any, or Hedging Counterparty covering the matters
customarily covered in such opinions requested in underwritten offerings, (C) use its

. commercially reasonable efforts to obtain “cold comfort” letters from the independent

23
016692-0031-13100-Active. 11532376




certified public accountants of the Company (and, if necessary, any other independent
certified publi¢ accountants of any business acquired by the Company, including XM
Holdings, if applicable, for which financial statements and financial data are included in
the Shelf Registration Statement) who have certified the financial statements included in
such Shelf Registration Statement, addressed to each of the managing underwriter(s), if
any, or Hedging Counterparty such letters to be in customary form and covering matters
of the type customarily covered in “cold comfort” letters, (D) if an underwriting |
agreement or agreement involving a Hedging Counterparty is entered into, the same shall
contain indemnification provisions and procedures customary in similar offerings, and
(E) deliver such documents and certificates as may be reasonably requested by the
Holders of a majority of the Registrable Securities being sold in connection therewith,
their comnsel and the managing underwriter(s), if any, to evidence the continued validity
of the representations and warranties made pursuant to clause (A) above and to evidence
compliance with any customary conditions contained in the underwriting agreement or
other agreement entered into by the Company.

(12) Make available for inspection by a representative of the Holders that are
selling stockholders, the managing underwriter(s), if any, any Hedging Counterparty and
any attorneys or accountants refained by such Holders, managing underwriter(s), or
Hedging Counterparty at the offices where normally kept, during reasonable business
houss, financial and other records, pertinent corporate documents and properties of the
Company, and cause the officers, directors and employees of the Company to supply all
information in each case reasonably requested by any such representative, managing -
underwritei(s), attorney or accountant in connection with such Shelf Registration
Statement; provided that, after the Holders Beneficially Own less than 10% of the
Company’s outstanding Common Stock, this clause shall only be applicable to a
representative of Holders that are selling stockholders and any aitorneys or accountants
retained by such Holders if such Holder is named in the applicable prospectus
supplement as a person who may be deemed to be an underwriter with fespect to an
offering and sale of Registrable Securities.

(d)  Suspension of Sales. During any Scheduled Black-out Period and upon receipt of
written notice from the Company that a registration statement, prospectus or prospectus
supplemment containg or may contain an untrue statement of a material fact or omits to state a -
material fact required to be stated therein or necessary to make the statements therein not
misleading or that circumstances exist that make inadvisable use of such registration statement,
prospectus or prospectus supplement, Purchaser and each Holder of Registrable Securities shall
forthwith discontinue disposition of Registrable Securities until termination of such Scheduled
Black-Out Period or until Purchaser and/or Holder has received copies of a supplemented or
amended prospectus or prospectus supplement, or until Purchaser and/or such Holder is advised
in writing by the Company that the use of the prospectus and, if applicable, prospectus :
supplement may be resumed, and, if so directed by the Company, Purchaser and/or such Holder
shall deliver to the Company (at the Company’s expense) all copies, other than permanent file
copies then in Purchaser and/or such Holder’s possession, of the prospectus and, if applicable,
prospectus supplement covering such Registrable Securities current at the time of receipt of such
notice. The total number of days that any such suspension may be in effect in any 180 day

period shall not exceed 60 days.
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(¢)  Termination of Registration Rights. The registration rights granted under this
Section 4.7 shall terminate and be of no further force and effect upon the earlier to occur of (i)
the tenth anniversary of the Closing Date and (if) the date when the Preferred Stock purchased
pursuant to this Agreement and Beneficially Owned by Purchaser represent less than 5% of the
outstanding Commeon Stock. In addition, a Holder’s registration rights as to any securities held
by such Holder (and its Affiliates, partners, members and fonner members) shall not be available

unless such securities are Registrable Securities.

(f) Delay of Registration; Furnishing Information

(1) Neither Purchaser nor any Helder shall have ahy right to obtain or seek an
injunction restraining or otherwise delaying any such registration as the result of any
controversy that might arise with respect to the mterpretatmn or implementation of this

Section 4.7.

_ (2} Neither Purchaser nor any Holder shall use any free writing prospectus (as
defined in Rule 403) in connection with the sale of Registrable Securities without the
prior written consent of the Company. : :

(3) It shall be a condition precedent to the obligations of the Company to take
any action pursuant to Section 4.7(c) that Purchaser and/or the selling Holders and the
underwriters, if any, and any Hedging Counterparty shall furnish to the Company (i) such
information regarding themselves, the Registrable Securities held by them and the
intended method of disposition of such securities as shall be required to effect the
registered offering of their Registrable Securities and (ii) the terms of any relating
Hedging Transaction, final documentation relating thereto and other information
reasonably requested and related thereto,

(4)  The Company shall not be (i) required to file any supplement or
amendment naming a Holder or a Hedging Counterparty as a selling securityholder
earlier than five business days after it receives all required information from such Holder
or Hedging Counterparty and (ii) obligated to file any supplement or amendment for the
purpose of naming a Holder or a Hedging Counterparty as a selling securityholder more
than once in any two calendar month period.

(&  Indemnification.

(1}  The Company agrees to indemnify each Holder and, if a Holder is a
person other than an individual, such Holder’s officers, directors and each Person, if any,
that controls a Holder within the meaning of the Securities Act (each, an “Indemnitee ),
against any and all losses, claims, damages, actions, liabilities, costs and expenses
(including reasonable fees, expenses and disbursements of attorneys and other
professionals), arising out of or based upon any untrue statement of material fact
contained in any registration statement, including any preliminary prospectus or final
prospectus contained therein or any amendments or supplements thereto or contained in
any free writing prospectus (as such term is defined in Rule 405) prepared by the

- Company or authorized by it in writing for use by such Holder {or any amendment or
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supplement thereto); or any omission to state therein a material fact required to be stated
therein or necessary to make the statements therein, in light of the circumstances under
which they were made, not misleading; provided, that the Company shall not be liable to
sach Indemnitee in any such case fo the extent that any such loss, claim, damage, liability
(or action or proceeding in respect thereof) or expense arises out of or is based upon
(i) an untrue statement or omission made in such registration statement, including any
such preliminary prospectus or final prospectus contained therein or any such
amendments or supplements thereto or contained in any free writing prospectus (as such
term is defined in Rule 405) prepared by the Company or anthorized by it in writing for
use by such Holder (or any amendment or supplement thereto), in reliancs upon and in
conformity with information regarding such Indemnitee or its plan of distribution or
ownership interests which was furnished in writing to the Company by such Indemnitee
for use in connection with such registration statement, including any such preliminary
prospectus or final prospectus contained therein or any such amendments or supplements
thereto, or (ii) offers or sales effected by or on behalf such Indemnitee “by means of” (as

- defined in Rule 159A) a “free writing prospectus™ (as defined in Rule 405) that was not

- authorized in writing by the Company.

(2)  Each Holder agrees, severally and not jointly, to indemnify the Company
and its officers and directors (each, a “Company Indemnitee™), against any and all losses,
claims, damages, actions, liabilities, costs and expenses (including reasonable fees,
expenses and disbursements of attorneys and other professionals), arising out of or based
upon any untrue statement of material fact contained in any registration statement,
including any preliminary prospectus or final prospectus contained therein or any

amendments or supplements thereto or contained in any free writing prospectus (as such
term is defined in Rule 405) prepared by the Company or authorized by it in writing for
use by such Holder (or any amendment or supplement thereto); or any omission to state
therein a material fact required to be stated therein or necessary to make the statements
therein, in light of the circumstances under which they were made, not misleading to the
extent that such untrue statement or omigsion was made in reliance upon and in
conformity with written information fornished to the Company by such Holder for use

therein.

(3)  If the indemnification provided for in Section 4.7(g)(1) or (2) is
unavailable to an Indemnitee or a Company Indemmnitee, as applicable, with respect to
any losses, claims, damages, actions, liabilities, costs or expenses referred fo therein or is
insufficient to hold the Indemnitee or Company Indennitee, as applicable, harmliess as
contemplated therein, then the Company or the Holder(s), as applicable, in lieu of
indemnifying such Indemnitee or Company Indemnitee, as applicable, shall contribute to
the amount paid or payable by such Indemnitee or Company Indemnitee, as applicable, as
a result of such losses, claims, damages, actions, liabilities, costs or expenses in such
proportion as is appropriate to reflect the relative fault of the [ndemnitee or the Company
Indemnitee, as applicable, on the ene hand, and the Company or such Holder(s), as
applicable, on the other hand, in connection with the statements or omissions which
resulted in such losses, claims, damages, actions, liabilities, costs or expenses as well as
any other relevant equitable considerations. The relative fault of the Company or
Holder(s), as applicable, on the one hand, and of the Indemnitee or Company
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Indemnites, as applicable, on the other hand, shall be determined by reference to, among
other factors, whether the untrue statement of a material fact or omission to state a
material fact relates to information supplied by the Company or by the Indemnitee, as
applicabls, and the parties’ relative intent, knowledge, access to informationand
opportunity to correct or prevent such statenient or omission; the Company and each
Holder agree that it would not be just and equitable if contribution pursuant to this
Section 4.7(g)(3) were determined by pro rate allocation or by any other method of
allocation that does not take account of the equitable considerations referred to in Section’
4.7(g)(1). No Indemnitee or Company Indemnitée guilty of fraudulent misrepresentation
{(within the meaning of Section | 1{f) of the Securities Act) shall be entitled to
contribution from the Company or any Holder, as applicable, if the Company or such
Holder, as applicable, was not guilty of such fraudulent misrepresentation.

A (h)  Assignment of Registration Rights. The rights of Purchaser to registration of
Registrable Securities pursuant to Section 4.7(a) may be assigned by Purchaser to a transferee of
- Registrable Securities so long as (a) such transferee is a Liberty Party or Qualified Distribution
Transferee, (b) such transferee agrees o be bound by the terms hereof in respect of such
registration rights, including Section 4.7(g) and (c) there is transferred to such transferee no.less
than 100,000,000 shares of Registrable Securities; provided, however, the transferor shall, within
ten days after such transfer, furnish to the Company written notice of the name and address of
such transferce or assignee and the number and type of Registrable Securities that are being

agsigned.

(iy  “Market Stand-Off” Agreement: Agreement to Furnish Infonnatzon Purchaser
ard each Holder hereby agrees:

(1)  that Purchaser shall not sell, transfer, make any short sale of, grant any
option for the purchase of, any common equity securities of the Company or any
securities convertible into or exchangeable or exercisable for any common equity
securities of the Company held by Purchaser (other than those included in the
registration), or enter into any hedging or similar transaction with the economic effect of
transferring some or all of the economic benefits and/or risks of owning any common
equity securities of the Company for a period specified by the representatives of the
underwriters of the common equity or equity-related securities not to exceed ten days
prior and 90 days following the effective date of any firm commitment underwritten
registered sale of common equity securities of the Company or any securities convertible
into-or exchangeable or exercisable for any common equity securities of the Company by
the Company for the Company’s own account in which the Company gave Purchaser an
opportunity to participate in accordance with Section 4.7(a)}(4) through (2)(6); provided
that all executive officers and dircctors of the Company enter into similar agreements and

- only if such persons remain subject thereto (and are not released from such agreement)
for such period; provided that nothing herein will prevent Purchaser from making any
distribution of Registrable Securities to the partners or sharcholders thereof or a transfer
to an Affiliate that is otherwise in compliance with applicable securities laws, so long as
such distributees or transferees agree to be bound by the resirictions set forth in this
Section 4,7(1) and provided further that nothing herein shall require Purchaser or any
Holder to close-out, unwind or otherwise terminate or effectively terminate any Hedging
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Transaction entered into prior to the beginning of any such “holdback” or market stand-
off period (whether such holdback or stand-off period is provided for in this Agreement

or otherwise);

(2)  to execute and deliver such other agreements as may be reasonably
requested by the Company or the representatives of the underwriters which are consistent
with the foregoing obligation in Section 4.7(i)(1) or whmh are necessary to give further
effect thereto; and

(3)  ifrequested by the Company or the representative of the underwriters of
Common Stock (or other securities of the- Company), Purchaser shall provide, within ten
days of such reques’c such information as may be required by the Company or such
representative in connection with the completion of any public offering of the Company’s
securities pursuant to a registration statement filed under the Securities Act in which

Purchaser participates;

provided, that clauses (1) and (2) of this Section 4.7(i) shall not apply to Purchaser or any Holder
that, together with its affiliates, is the Beneficial Owner of less than 5% of the outstanding

Common Stock.

() Clear Market. With respect to any underwritten offering of Registrable Securities
by Purchaser or other Holders pursuant to this Section 4.7, the Company agrees not to effect
(other than pursuant to such registration ot pursuant to a Special Registration) any public sale or
distribution, or fo file any Shelf Registration Statement (other than such regisiration or a Special

_Registration) covering, in the case of an underwritten offering of Common Stock, any of its
equity securities or any securities convertible into or exchangeable or exercisable for such
securities, during the period not to exceed ten days prior and 60 days following the effective date
of such offering or such longer period up to 90 days as may be requested by the managing
underwriter for such underwritten offering. The Company also agrees to cause such of its
directors and senior executive officers to execute and deliver customary lock-up agreements in
such form and for such time period up to 90 days as may be reasonably requested by the

managing underwriter.

(k)  Rule 144 Reporting, With a view to making available to Purchaser and Holders
the benefits of certain rules and regulations of the SEC which may permit the sale of the
Registrable Securities to the public without registration, the Company agrees to use its
commercially reasonable efforts to: .

(1)  make and keep public information available, as those terms are understood
and defined in Rule 144(c)(1) or any similar or analogous rule promulgated under the
Securities Act, at all times after the effective date of this Agreement;

(2)  file with the SEC, in a timely manner, all reports and other documents
required of the Company under the Exchange Act; and

(3)  so long as Purchaser or a Holder owns any Registrable Securities, furnish
to Purchaser or such Holder forthwith upon request: a written statement by the Company
as to its comphiance with the reporting requirements of Rule 144 under the Securities Act,
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~ and of the Exchange Act; a copy of the most recent annual or quarterly report of the
Company; and such other reports and documents as Purchaser or Holder may reasonably

- request in availing itself of any rule or regulation of the SEC allowing it to sell any such
securities without reglstration

® As used in this Sectlon 4.7, the following terms shaﬂ have the following
respective meanings:

(1)  “Hedging Counterparty” means a broker-dealer registered under Section
15(b) of the 1934 Act or an Affiliate thereof or any other financial institution that
routinely engages in Hedging Transactions in the ordinary course of its business.

()  “Hedging Transaction™ means any transaction involving a security linked
to the Registrable Shares or any security that would be deemed to be a “derivative
security” (as defined in Rule 16a-1(c) under the 1934 Act) with respect to the Registrable
Shares or any transaction (even if not a security) which would (were it a security) be
considered such a derivative security, or which transfers some or all of the economic risk
of ownership of the Registrable Shares, including any forward contract, equity swap, put
or call, put or call equivalent position, collar, non-recourse loan, sale of exchangeable
security or similar transaction. For the avoidance of doubt, the following transactions
“shall be deemed to be Hedging Transactions:

(A)  tramsactions by a Holder in which a Hédging Counterparty engages
in short sales of Common Stock pursuant to a prospectus and may use Registrable
Shares to close out its short position;

- (B) transactions pursuant to which a Holder sells short Common Stock
‘pursuant to a prospectus-and delivers Reglstrable Shares to close out its short
p051t10n

(C)  transactions by a Holder in which the Holder delivers, ina
* {ransaction exempt from registration under the 1933 Act, Registrable Shares to a
Hedging Counterparty who may then publicly resell or otherwise transfer such
Registrable Shares pursuant to a pro:;pectus or an exemption from regisiration
under the 1933 Act; and

(D)  aloan or pledge of Registrable Shares to a Hedging Counterparty
who may then become a Permitted Transferce and sell the loaned shares or, in an
event of default in the case of a pledge, then sell the pledged shares, in each case,
in a public fransaction pursuant to a prospectus,

(3) “Hélder ’ means Purchaser and any other holder of RegistraEle Securities
to whom the registration rights conferred by this Agresment have been transferred in
compliance with Section 4.7(h) hereof. :

(4) “register,” “registered,” and “registration” shall refer fo a registration
‘effected by preparing and (a) filing a registration statement in compliance with the
Securities Act and applicable rules and regulations thereunder, and the declaration or
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ordering of effectiveness of such registration statement or (b) filing a prospectus and/or
prospectus supplement in respect of an appropriate effective registration staterment on

Form 8-3.

{(5) “Registrable Securities” means the Common Stock issuable upon
conversion of the Preferred Stock (and any shares of capital stock or other equity interests
issued or issuable to any Holder with respect fo such securities by way of stock dividends
or stock splits or in connection with a combination of shares, recapitalization, merger or
other reorganization), provided that, once issued, such securities will not be Registrable
Securities when (i) they are sold pursuant to an effective registration statement under the
Securities Act, (ii) they may be sold pursuant to Rule 144 without limitation thereunder
on volume or manner of sale, (iii) they shall have ceased to be outstanding or (iv) they
have been sold in a private transaction in which the transferor's rights under this
Agreement are not assigned to the transferee of the securities. No Registrable Securities
may be registered under more than one registration statement at any one time.

(6) “Registration Expenses ” mean all expenses incurred by the Company in
effecting any registration pursuant to this Agreement, including all registration and filing
fees, printing expenses, fees and disbursements of counsel for the Company, blue sky
foes and expenses, FINRA registration and filing fees, and expenses of the Conipany’s
independent accountants in-connection with any regular or special reviews or audits
incident to or required by any such registration, but shall not include Selling Expenses
and the compensation of regular emplayees of the Company, which shall be paid in any

-event by the Company.

) “Rule 1447, “Rule 15947, “Rule 405” and “Rule 415" mean, in each case,
such rule promulgated under the Securities Act (or any successor provision), as the same
shall be amended from time to time, :

&) “Qcheduled Black-out Period ” means the period from and including the
last day of a fiscal quarter of the Company to and including the business day after the day
on which the Company publicly releases its earnings for such fiscal quarter.

(9) “Selling Expenges " mean all discounts, sellingéommissions and stock
transfer taxes applicable to the sale of Registrable Securities and fees and disbursements
of counsel for any Holder (other than the fees and disbursements of counsel included in

Registration Expenses).

(10)  “Special Registration” means the registration of (A) equity securities
and/or options or other rights in respect thercof solely registered on Form S-4 or Form S-
8 (ot successor form) or (B) shares of equity securities and/or optiens or other rights in
respect thereof to be offered to directors, members of management, employees,
consultants, customers, lenders or vendors of the Company or Company Subsidiaries or
in connection with dividend reinvestment plans '

(m)  Registration in Connection with Hedging Transactions.

(1)  Subject, in each case to Section 4.2(c) and this Section 4.7:
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(A)  The Company acknowledges that from time to time a Holder may
seek to enter into one or more Hedging Transactions with a Hedging
Counterparty. The Company agrees that, in connection with any proposed
Hedging Transaction, if, in the reasonable judgment of counsel to such Holder
(after good faith consultation with counsel to the Company), it is necessary or
desirable to register under the 1933 Act sales or transfers (whether short or long
and whether by the Holder or by the Hedging Counterparty) of Registrable Shares
or (by the Hedging Counterparty) other shares of Common Stock in connection
therewith, then a Registration Statement covering Registrable Shares or such
other shares of Common Stock may be used in a manner otherwise in accordance
with the terms and conditions of this Agreement to register such sales or transfers

under the 1933 Act.

(B)  If, in the circumstances contemplated by Section 4.7(m){(1)(A), a
Holder seeks to register sales or transfers of Registrable Shares (or the sale or
transfer by a Hedging Counterparty of other shares of Common Stock) in
connection with a Hedging Transaction at a time when a shelf Registration
Statement covering Registrable Shares is effective, upon receipt of written notice
thereof from the Lead Holder, the Company shall use commercially reasonable
efforts to take such actions as may reasonably be required to permit such sales or
transfers in connection with such Hedging Transaction to be covered by such
effective Registration Statement in a manner otherwise in accordance with the
terms and conditions of this Agreement, which may include, among other things,
the filing of a prospectus supplement or post-effective amendment including a
description of such Hedging Transaction, the name of the Hedging Counterparty,
identification of the Hedging Counterparty or its Affiliates as underwriters or
potential underwriters, if applicable, and any change to the plan of disttibotion

contained in the prospectus.

(C)  Any information regarding a Hedging Transaction included in a
Registration Statement shall be deemed to be information provided by the Holder
selling or transferring Registrable Shares or shares of Common Stock pursuant to
such Registration Statement for purposes of Section 4.7(g) of this Agreement.

4.8 Participation Right. From and after the Closing, if the Company shall issue or sell
New Securities pursuant to which the Company receives in the aggregate (or would receive upon
the exercise of any New Security), in any one or a series of related transactions, greater than
$1,000,000 n gross proceeds, in cash, property or principal amount of indebtedness retired, the:
Purchaser shall have the right (on the terms and subject to the conditions set forth in this Section
4.8) to purchase from the Company either New Securities or, at the Company’s option,
securities of the Company having substantially the same terms as the New Securities (“Liberty
Party New Securities”) on the same or monetarily equivalent terms and conditions as such
issuance or sale of New Securities. This participation right shall be subject to the following

provisions: .

(8)  New Issuance Notice; Notice of Election to Participate. In the event that the
Company at any time issues New Securities, it shall give the Purchaser written notice (each a
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“New Issuance Notice™) of such issuance and documentation relating to such financing not more
than five business days after the consummation of such issuance. The New Issuance Notice shall
describe (i) the terms and conditions of the Liberty Party New Securities and any differences
between such securitics and the New Securities giving rise to the participation right, (i) the
amount of New Securities issued by the Company, (iii) the price and the general terms upon
which the Company issued such New Securities and (iv) the Maximum Amount (as defined
below). In order for Purchaser to exercise its participation right, Purchaser shall give the
Company written notice (which notice shall be irrevocable when given) of the amount of Liberty
Party New Securities it shall purchase (which amount shall not exceed its Maximum Amount)
within ten days after its receipt of the applicable New Issuance Notice. The failure to respond
during such ten day period shall constitute a waiver of the Purchaser’s rights under this Section
4.8 in respect of such issuance. The obligation of the Company to provide such notice shall be
subject to the Purchaser’s written agreement to confidentiality and restrictions on trading terms
reasonably acceptable to the Company. The filure of the Purchaser to agree to such terms
within ten days afier the date of receipt of the Company’s notice as described in this clause shall
constitute a waiver of the Purchaser’s rights under this Section 4.8 in respect of such issuance.

(b)  Calculation of the Maximum Amount. The maximum amount of Liberty Party
New Securities which Purchaser may purchase pursvant-to its participation right under this
Section 4.8, in connection with an issuance of New Securities (the “Maximum Agiount™), shall
equal (i) the amount of New Securities sold or issued by the Company in the transaction giving
rise to such participation right, as set forth in the applicable New Issuance Notice, multiplied by
(ii) a fraction, (A) the numerator of which shall be the number of shares of Cornmon Stock held
by the Purchaser, or issuable, directly or indirectly, upon the conversion, exercise or exchange of
any Preferred Stock or other securities directly or indirectly convertible into, or exercisable or

exchangeable fot, shares of Common Stock held by the Purchaser immediately prior to the

" issuance of New Securities giving rise to such participation right, and (B) the denominator of

which shall be the number of shares of Common Stock outstanding, or issuable, directly or
indirectly, upon the conversion, exercise or exchange of any In the Money Securities directly or
indirectly convertible into, or exercisablo or exchangeable for, shares of Common Stock
outstanding immediately prior to the issuance of New Securities giving rise to such participation

right, each on an as-converted basis.

(c)  Transfer or Assignment of Participation Right. The participation right sct forth in
this Section 4.8 with respect to any issuance of New Securities may be assigned or iransferred (in

whole, but not in part) by Purchaser to any Liberty Party to which it may make a Transfer
pursuant to Section 4.2, by written notice of such assignment or transfer given within the ten

business day period for the exercise of such participation right.

(d)  As used in this Section 4.8, New Securities” means any Equity Securities of the
Company, whether now authorized or not, and rights, options or warrants to purchase Equity
Securities of the Company; provided, however, that the term “New Securities” does not include
any of the following: (i} securities (including options or warrants) issued to employees,
consultants, officers or directors of the Company or any of its Subsidiaries pursuant to any stock
option, stock purchase or stock bonus plan or other award, agreement or arrangement; provided
that the same are approved by the Board of Directors or compensation committes; (ii) securities
issued in a public offering pursuant to a registration under the Securities Act; (iii) securities
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issued pursuant to any stock split, stock dividend or recapitalization of the Company or any other
issuance that gives rise to an adjustment to the Conversion Rate (as defined in the Preferred
Stock Certificates of Designations) applicable to the Series B-1 Preferred Stock or Series B-2
Preferred Stock or to the issuance of such securities to the holders of Series B-1 Preferred Stock
and/or Series B-2 Preferred Stock; (iv) securities issued pursuant to the conversion, exercise or
exchange of securities outstanding on the date of this Agreement; (v) securities issued to persons
exercising their participation rights under this Section 4.8; and (vi) in the case of any right,
option, warrant or other securities convertible into, or exercisable or exchangeable for, any other
securities that are excluded from the definition of New Securities pursuant to clauses (i) through
(v) above, any other securities issued upon the exercise, exchange or conversion of any such
right, option, warrant or other convertible, exchangeable or exercisable security,

4.9 Election of Directors, Without the prior written approval of the Independent
Common Directors, prior to the first to occur of (i) the third anniversary of the Closing, and (ii)
such time as Purchaser and the other Liberty Parties, in the aggregate, Beneficially Own a
majority of the voting capital stock of the Company, provided that such majority ownership
position was not acquired in violation of this Agreement: '

(3)  Purchaser and each Liberty Party shall vote, or cause to be voted, or execute
written consents with respect to, any shares of Common Stock that it Beneficially Owns (and
which are entitled to vote on such matter) in favor of the election of each candidate designated,
. recommended or nominated for election by the Nominating and Corporate Governance
Committee of the Board of Directors; and

{b)  Other than with respect to the right to designate the Preferred Stock Directors,
neither Purchaser nor any Liberty Party shall (i) nominate or designate, (if) vote for, or (iii)
make, or in any way participate, directly ot indirectly, in, any “solicitation” of “proxies” to vote
(as such terms are used in the rules of the SEC) or seek to advise or influence any person with
respect to the voting of, any voting securities in respect of the election of, any candidate for
election or appointment as a director except as provided in this Section 4.9;

provided that this Section 4.9 shall not be deemed to restrict the Preferred Stock Directors from
participating as members of the Board of Directors and any committees thereof in their capacity

as such.

ARTICLE YV

MISCELLANEOUS

5.1 Survival. The representations and warranties of the parties contained in this
Agreement or any other agreement, exhibit, schedule, certificate, instrument or writing delivered
in connection with this Agreement shall survive until the first anniversary of the Closing, except
that Sections 2.1(<) and 2.1(f) shall survive indefinitely. All of the covenants or other
agreements of the parties contained in this Agreement shall survive until fully performed or
fulfilled, unless and to the extent only that non-compliance with such covenants or agreements is

waived in writing by the party entitled to such performance.
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5.2 Expenses. Each of the parties will bear and pay all other costs and expenses
incurred by it or on its behalf in connection with the transactions contemplated pursuant to this

Agreement.

53 Amendment: Waiver. No amendment or waiver of any provision of this Agreement

will be effective with respect to any party unless made in writing and signed by an officer of a
duly authorized representative of such party. No failure or delay by any paxty in exercising any
right, power or privilege hereunder shall operate as a waiver thereof nor shall any single or
partial exercise thereof preclude any other or further exercise thereof or the exercise of any other
right, power or privilege. The conditions to each party’s obligation to consummate the Closing
are for the sole benefit of such party and may be waived by such party in whole or in part to the

. extent permitted by applicable law., No waiver of any party to this Agreement, as the case may
be, will be effective unless it is in a writing signed by a duly authorized officer of the waiving
party that makes express reference to the provision or provisions subject to such waiver. The
rights and remedies herein provided shall be cumulative and not exclusive of any rights or

remedies provided by law.

5.4 Counterparts. For the convenience of the parties hereto, this Agreement may be
executed in any number of separate counterparts, cach such counterpart being deemed to be an
original instrument, and all such counterparts will together constitute the same agreement.
Executed signature pages to this Agreement may be delivered by facsimile or other means of
electronic transmission and such facsimiles or other means of electronic transmission will be

deemed as sufficient as ifactual signature pages had been delivered.

5.5 Coverning Law. This Agreement will be governed by and construed in _
. aceordanee with the laws of the State of New Vork (except to the extent that mandatory
provisiens of Delaware law are applicable). The partics hereby itrevocably and
unconditionally consent to submit to the exclusive jurisdiction of the state and federal courts
located in the Borough of Manhattan, State of New York for any actions, suits or proceedings
arising out of or relating to this Agreement and the transactions contemplated hereby.

5.6 WAIVER OF JURY TRIAL, EACH OF THE PARTIES HERETO HEREBY

IRREVOCABLY WAIVES ANY AND ALL RIGHT TO TRIAL BY JURY IN ANY .
LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR

THE TRANSACTIONS CONTEMPLATED HEREBY.

5.7 Notices. Any notice, request, instruction or other document to be given hereunder
by any party to the other will be in writing and will be deemed to have been duly given (a) on the
date of delivery if delivered personally or by telecopy or facsimile, upon confirmation of receipt,
(b} on the first business day following the date of dispatch if delivered by a recognized next-day
courier service, or (¢} on the third business day following the date of mailing if delivered by
registered or certified mail, return receipt requested, postage prepaid. All notices hereunder shall
be delivered as set forth below, or pursuant to such other instructions as may be designated in

writing by the party to receive such notice.
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(a) If to Purchaser:

Liberty Radio, LLC

c/o Liberty Media Corporation
12300 Liberty Boulevard
Atin:  General Counsel

Fax: (720)875-3382

with a copy to (which copy alone shall not constitute notice):

Balker Botts L.L.P.

30 Rockefeller Plaza

New York, New York 10112

Attm:  Marc A. Leaf and Frederick H. McGrath
Fax: (212)408-2501

(b)  Ifto the Company:

Sirfus XM Radio Inc.

1221 Avenue of the Americas
New York, New York 10020
Attn: Patrick L. Donnelly, Esq.
Telephone: (212) 584-5180
Fax: (212) 584-5353

with a copy to (which copy alone shall not constitute notice):

. Simpson Thacher & Bartlett LLP
425 Lexington Avenue '
New York, New York 10017
Attn:  Gary L. Sellers, Esg.
Telephone: (212) 455-2695
Fax: (212)455-2502

5.8 Entire Apreement, This Agreement (including the Exhibits hereto) constitutes the
entire agreement, and supersedes all other prior agreements, understandings, representations and
warranties, both written and oral, among the patties, with respect to the subject matter hergof}
and this Agreement will not be assignable except as expressly provided herein (any attempted
assignment in confravention hereof being null and void), and except that this Agreement may be
assigned by Purchaser to any Liberty Party that executes and delivers to the Company a written
agreement to be bound by, and entitled to the benefits of, this Agreement, and upon any such
assignment and assumption, all references in this Agreement to Purchaser shall be deemed to

refer to such Liberty Party.

5.9 Interpretation: Other Definitions. Wherever required by the context of this
Agreement, the singular shail include the plural and vice versa, and the masculine gender shall
include the feminine and neuter genders and vice versa, and references to any agreement,
document or instrument shall be deemed to refer to such agreement, document or instrument as
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amended, supplemented or modified from time to time. All article, section, paragraph or clause
references not attributed to a particular document shall be references o such parts of this
Agreement, and all exhibit, annex and schedule references not attributed to a particular document
shall be references to such exhibits, annexes and schedules to this Agreement. In addition, the
following terms are ascribed the following meanings:

(@)  “Affiliate” means, with respect to any petson, any person directly or indirectly_
controlling, controlled by or under common control with, such other person. For purposes of this
definition, (i) “control” (including, with correlative meanings, the terms “controlled by and
“under common contro] with™) when used with respect to any person, means the possession,

_directly or indirectly, of the power to cause the direction of management or policies of such
person, whether through the ownership of voting securities, by contract or otherwise, (ii) natural
persons shall not be deemed to be Affiliates of each other; (iii) the Company and its Subsidiaries -
shall not be deemed to be Affiliates of the Liberty Parties, and (iv) DirecTV and its Subsidiaries
shall not be deemed to be Affiliates of Liberty Media Corporation and its Subsidiaries.

(b)  the word “or” is not exclusive;

(c) = the words “inclyding,” “includes,” “included” and “include” are deemed to be
followed by the words “without limitation”; '

(d) . theterms “herein,” “hereof” and “hereunder” and other words of similar impoft ‘
refer to this Agreement as a whole and not to any particular section, paragraph or subdivision;

(&)  “business day” means any day except Saturday, Sunday and any day which shall
be a legal holiday or a day on which banking institutions in the State of New York generally are
authorized or required by law or other governmental action to close; and -

‘ “person” has the meaning given to it in Section 3(a)(9) of the Exchange Act and
as used in Sections 13(d)(3) and 14(d)(2) of the Exchange Act.

()  “Beneficial Qwnership” or “Beneficially Own” shall have the meaning given such
term in Rule 13d-3 under the Exchange Act and a person’s Beneficial Ownership of securities
shall be caleulated in accordance with the provisions of such Rule; provided, however, that for
purposes of determining any person’s Beneficial Ownership, such person shall be desmed to be
the Beneficial Owner of any Equity Securities which may be acquired by such person, whether
within 60 days or thereafter, upon the conversion, exchange, redemption or exercise of any
" warrants, options, rights or othier securities issued by the Company or any subsidiary thereof,
Notwithstanding anything to the contrary set forth herein, (x) (i) prior to the delivery to any
counterparty of Equity Securities in final settlement of a Qualified Hedging Transaction and (ii)
with respect to any Qualified Stock Lending Transactions until such time as the lending Liberty
Party no longer has a right to the return of the securities lent thereunder, Liberty will be deemed
to Beneficially Ovm all Equity Securitics subject to such Qualified Hedging Transaction or
Qualified Stock Lending Transaction and (y) prior to the pledgee commencing action to
foreclose upon any Equily Securities pledged in any Qualified Pledge, any such pledged Equity
Securities will be deemed Beneficially Owned by the pledging party.
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(h)  “Distributed Company” means, with respect to any Distribution Transaction, the
person the equity interests of which are being distributed in such Distribution Transaction.

] “Nistribution Transaction” involving any person that Beneficially Owns Equity
Securities means any transaction pursuant to which the equity interests of (i) such person or (ii)
any person that directly or indirectly owns a majority of the equity interests of such person are
distributed (whether by redemption, dividend, share distributicn, merger or otherwise) to all the
holders of one or more classes or series of the common stock of the applicable Parent Company,
which classes or series of commaon stock are registered under Section 12(b) or 12(g) of the
Exchange Act (all the holders of one ot more such classes or series, “Parent Company Holders™),
on a pro rata basis with respect to each such class or series, or such equity interests of such
person are available to be acquired by Parent Company Holders (including through any rights
offering, exchange offer, exercise of subscription rights or ather offer made available to Parent
Company Holders), on a pro rata basis with respect to each such class or series, whether

voluntary or involuntary.

1)) “DirecTV" means DirecTV Group Inc.

(k)  “Equity Securities” means the equity securities of the Company, including shares
of Common Stock, Preferred Stock and any other Company Preferred Stock.

4y “In the Money Securities” means any securities or rights that are convertible into,
or exercisable or exchangeable for, Common Stock at an exercise or conversion price per share
of Common Stock that is less than the Closing Price on the NASDAQ on the day prior to the

relevant date of determination.

(m)  “Liberty” means Liberty Media Corporation, a Delaware corporation; provided
that from and after the date of any Distribution Transaction involving any person that
Beneficially Owns at least 50% of the Preferred Stock or Common Stock issued upon the
conversion of Preferred Stock, and such person is a Qualified Distribution Transferee, the term
“L iberty” will refer to the Distributed Company with respect to such Distribution Transaction.

(n) “Liberty Parties” means (v) Purchaser (w) Liberty, (x) DirecTV, (y) any Qualified
Distribution Transferee, and (z) each Affiliate of Purchaser, Liberty, DirecTV, and/or any
Qualified Distribution Transferee, until such time as such person is not an Affiliate of Purchaser,
Liberty, DirecTV, and/or any Qualified Distribution Transferee.

(o)  “Parent Company” means the publicly traded person that Beneficially Owns,
through an unbroken chain of majority-owned subsidiaries, the person having record ownership
of the Equity Scourities. For purposes of this definition, the term “publicly traded” means that
the Person in question (x) has a class or series of equity. securities registered under Section 12(b)
or 12(g) of the Exchange Aot or (y) is required to file reports pursuant to Seéction 15(d) of the

Exchange Act.

(p) = “Qualified Distribution Transferee” means a person that meets the following
* conditions: (i) at the time of any transfer fo it of Equity Securities, it is an Affiliate of Liberty,

(ii) thereafier, by reason of a Distribution T ransaction, it ceases to be an Affiliate of Liberty, and
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(iii) prior to such transfer, it executes and delivers to the Company a written agreement to be
bound by, and entitled to the benefits of, this Agreement, prospectively.

(@ “Qualified Hedging Transaction” means any transaction involving a Liberty
Party, a Qualified Distribution Transferce or any Affiliate thereof whereby the counterparty
engages in a (i) short sale, (i) purchase, sale or grant of any right (including any put or call
option), or (iif) forward sale (whether for a fixed or variable number of shares or at a fixed or
variable price) of or with respect to, or any loan secured by, any Common Stock or any security
(other than a broad-based market basket or index) that includes, relates to or derives any
significant part of its value from any Common Stock, and such term includes (a) the pledge by
any Liberty Party, a Qualified Distribution Transferee or any Affiliate thereof of any Equity
Securities in connection with any of the foregoing to secure the obligations of the pledgor under
a Qualified Hedging Transaction and (b) the pledge ofa Qualified Hedging Transaction itself to
secure any extension of credit to a party based, in whole or part, on the value thereof, provided in
all cases that the counterparty to such transaction is  financial institution in the business of

engaging in such transactions,

() “Chialified Pledge” means a pledge of Equity Securities in connection with a
secured borrowing transaction and not otherwise within the meaning of the definition of
Qualified Hedging Transaction, the pledgee with respect to which is a financial institution in the
business of engaging in secured lending and similar transactions.

(s). “Quatified Stock Lending Transactions” means a transaction whereby the Liberty
Parties and their Affiliates lend shares of Common Stock to a third party or permit-a third party
to sell, pledge, rehypothecate, assign, invest, use, commingle or otherwise dispose of, or
otherwise use in its business, sich shares of Common Stock, provided in all cases that the
counterparty to such transaction is a financial institution in the business of engaging in such

“transactions.

(t) “Refinance” means, in respect of any indebtedness, to refinance, extend, renew,

refund, repay, prepay, purchase, redeem, defease or retire, or to issue other indebtedness in
exchange or replacement for, such indebtedness. The terms “Refinanced” and “Refinancing”

shall have correlative meanings.

()  “Transfer” by any person means directly or indirectly, to sell, transfer, assign,
pledge, encumber, hypothecate or similarly dispose of, either voluntarily or involuntarily, or to
enter into any contract, option or other arrangement or understanding with respect to the sale,
transfer, assignment, pledge, encumbrance, hypothecation or similar disposition of, any Equity
Securities Beneficially Owned by such person or of any interest (including any voting inferest) in
any Equity Securities Beneficially Owned by such person; provided, however, that (i} no
Transfer of Equity Securities shall be deemed to have occurred as a result of the entry into,
modification of or existence of any Qualified Hedging Transaction unless and until such time as
Common Stock is delivered upon settlement or termination of such Qualified Hedging
Transaction, (i) no Transfer of Equity Securities shall be deemed to have occurred as a result of
the entry into, modification of or existence of any Qualified Stock Lending Transactions unless
and until such time as the lending Liberty Party no longer has a right to the return of the
securities lent thereunder, and (iif) no Transfer of Equity Securities shall be deemed to have
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occurred as a result of the entry into, modification of or existence of any Qualified Pledge, unless -
and until to the pledgee commences action to foreclose upon such Equity Securities. For the
avoidance of doubt, a transfer of control of the direct or indirect Beneficial Owner of Equity
Securities is a Transfer of such Equity Securities for purposes of this Agreement. ‘

(v)  “XM Facility Amendments” means (a) the amendment of Existing XM Facilities
(as such termi is defined in the Phase II Credit Agreement) so as to extend the term of the
Existing XM Facilities by at least one year, and permit XM Opco to incur $150,000,000 of
senior secured indebtedness under the Phase IT Credit Agreement, in each case in form and -
substance reasonably satisfactory to Liberty Media Corporation, as Administrative Agent under
the Phase II Credit Facility. and (b) the purchase by Liberty Media, LLC or one or more
Affiliates thereof of approximately $100,000,000 principal amount of loans under the Existing

XM Facilities.

| 5,10 Captions. The article, section, paragraph and clause captions heyeinrare for
convenience of reference only, do not constitute part of this Agreement and will not be deemed

to limit or otherwise affect any of the provisions hereof.

5.11 Severability. If any provision of this Agreement or the application thereof to any
person (including the officers and directors the parties hereto) or circumstance is determined by a
court of competent jurisdiction to be invalid, void or unenforceable, the remaining provisions
hereof, or the application of such provision to persons or circumstances other than those as to
which it has been held invalid or unenforceable, will remain in full force and effect and shall in
no way be affected, impaired or invalidated thereby, so long as the economic or legal substance
of the transactions contemplated hereby is not affected in any. manner materially adverse to any
party, ‘Upon such determination, the parties shall negotiate in good faith in an effort to apree
upon a suitable and equitable substitute provision to effect the original intent of the parties.

5.12 No Third Party Beneficiaries. Nothing contained in this Agreement, expressed or
implied, is intended to confer upon any person other than the parties hereto, any benefit right or
remedies, except that the provisions of Section 4.7 shall inure to the benefit of the persons

referied to in that Section.

5.13 Public Announcements. Subject to each party’s disclosure obligations imposed by
‘law or regulation or the rules of any stock exchange upon which its securities are listed, each of

the parties hereto will cooperate with each other in the development and distribution of all news
releases and other public information disclosures with respect to this Agreement and any of the
transactions contemplated by this Agreement, and neither the Company nor Purchaser will make
any such news release without first consulting with the other, and, in each case, also receiving
the other’s consent (which shall not be unreasonably withheld or delayed) and each party shall
coordinate with the party whose consent i3 required with respect to any such news release or

public disclosure.

5.14 Specific Performance, The parties agree that irreparable damage would occur in.
the event that any of the provisions of this Agreement and the transactions contemplated hereby

(including the funding of the Credit Agreements) were not performed in accordance with their
specific terms or were otherwise breached. It is accordingly agreed that, without the necessity of
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posting bond or other undertaking, the parties shall be entitled to specific performance of the
terms hereof, this being in addition to any other remedies to which they are entitled at law or
equity, and in the event that any action or suit is brought in equity to enforce the provisions of
this Agreement, no party will allege, and each party hereby waives the defense or counterclaim,
that there is an adequate remedy at law.

5.15 Termination. This Agreement will survive the Closing so long as the Liberty
Parties in the aggregate hold shares of Preferred Stock and/er Common Stock in an amount {on
an as-converted basis) equal to not less than the number of shares of Common Stock issuable
upon conversion of 6,250,000 shares of Preferred Stock (appropriately adjusted from time to
time after the date hereof for stock splits, réverse stock splits, combinations, reclassifications and
similar transactions, at which time this Agreement shall automatically terminate and be of no
further force or effect, except that the registration rights in Section 4.7 shall survive any such
termination in accordance with its terms, Prior to the Closing, this Agreement may only be

terminated:
(2) by mutual written agreement of the Company and Purchaser;

(by by the Company or Purchaser, upon written notice to the other parties given at

any time on or after December 31, 2009, in the event that the Closing shall not have occurred on .

or before such date;
(6) by the Company as permitted by Section 4.6;
(d)-  without any action by either pélIf):f, if

(1)©  an involuntary proceeding shall be commenced or an involuntaty petition
shall be filed seeking (i) liquidation, reorganization or other relief in respect of the
Company or any material Subsidiary or its debts, or of a substantial part of its assets,
under any Federal, state or foreign bankruptcy, insolvency, receivership or similar law
now or hereafter in effect or (if) the appointment of a receiver, frustee, custodian,
sequestrator, conservator or similar official for the Company or any material Subsidiary
or for a substantial part of its assets, and, in any such case, such proceeding or petition
shall continue undismissed for 60 days or an order or decree approving or ordering any of
the foregoing shall be entered; or

(2)"  the Company or any material Subsidiary shall (i} voluntarily commence
any proceeding or file any petition seeking liquidation, reorganization or other relief
under any Federal, state or foreign bankruptey, insolvency, receivership or similar law
now or hereafter in effect, (ii) consent to the institution of, or fail to contest in a timely
and appropriate manner, any proceeding ot petition described in clause (1) above, (iii)

~ apply for or consent to the appointment of a receiver, trustee, custodian, sequestrator, -
congervator or similar official for the Company or any material Subsidiary or for a
substantial part of its assets, (iv) file an answer admitting the material allegations of a
petition filed against it in any such proceeding, or (v) make a general assignment for the

. benefit of creditors.
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In the event of any termination of this Agreement in accordance with this Section 5.15, neither -
party (ot any of its Affiliates) shall have any liability or obligation to the other.(or any of its
Affiliates) under or in respect of this Agreement, except fo the extent of (A) any liability arising
from any breach by such party of its obligations of this Agreement arising prior to such -
termination, and (B) the Company’s obligations under Section 4.7, (registration rights) which
shall survive in accordance with its ferms. :
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IN WITNESS WHEREOF, this Agreement hag been duly executed and
delivered by the duly suthorized officers of the parties hereto as of the date first herein above

Name' PWF'! :.k ‘Dumw
Titl: Cyeenfwe Vice Tresided, € eneral
Cvu.ns'a‘ anﬂ Sem"c‘ﬁf 7

{Signature Page to Invesiment Agreement]




LIBERTY RADIO, LLC

Name: Dasid Eroweds
ThIE: <o o Treqswter

1‘} [Signrisore Page 10 Invesrmeni A greansent]
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EXHIBIT C

Form of DGCL Section 203 Resolution

“RESOLVED, that each of the Liberty Parties (as defined in the Investment Agreement)
and any “affiliates” or “associates” thercof (as defined in and conterplated by Section 203(c)(1)
and Section 203(c)(2) of the General Corporation Law of the State of Delaware (“GCL™),
including persons who become “affiliates” or “associates” of the Liberty Parties after the date
hereof, any group composed of any of the Liberty Parties and any “affiliates” or “associates”™

. thereof, and any Qualified Distribution Transferee (as defined in the Investment Agreement) and

the “affiliates” and “associates” thereof (collectively, the “Exempt Persons™), be and hereby are
approved as an “interested stockholder” within the meaning of Section 203 of the GCL and that
any acquisition of “ownership™ of “voting stock” (as defined in and contemplated by Section
203(c)(8) and Section 203(c)(9) of the GCL) of Sirius XM Radio, In¢. (or any successor thereto)

* by any of the Exempt Petsons, either individually or as a group, as any such acquisition may

occur from time to time (including in circumstances where a Liberty Party or “affiliate” or
“agsociate” thereof ceases to be an Affiliate (as defined in the Investment Agreement) of Liberty,
so long as such person meets the requirements to be a Qualified Distribution Transferee or an
Affiliate thereof), be and hereby are approved for purposes of Section 203 of the GCL, and the
restrictions on “business combinations” contained in Section 203 of the GCL shall not apply to

any of the Exempt Persons,”
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The Frst State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATH OF
DELAWARE, DO HEREBY CERIIFY THE ATTACHED IS A TRUE AND CORRECT
CoPY OF THE CERTIFICATE OF DESIGNATION OF "SIRIUS XM RADIO

INC.", FILED IN THIS OFFICE ON THE FIFTH DAY OF MARCH, A.D.

2008, Ar 2:19 O'CLOCK P.M.
A PILED COPY OF THIS CERTIFICAYE HAS BEERN FORWARDED TC THE

NEW CASTLE COUNTY RECORDER OF DEEDS.

SN G

AUTHENTYC. TIOoN: 71695981

Jelfray W, Bulfock. Secretary of State
2230857 8100

080240532 DATE:  03-05-009

You may verlfy this cextificate cnlina
at corp delavare. gov/avbhver shtml
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' State of Dalawara
Saarata of Stata
Divigion of Corporations
. Delivexed 02:18 PM 03/05/2009
FILED 02:19 PM 03/05/2009
SRV 080240532 ~ 2230857 FILE
CERTIFICATE OF DESIGNATIONS
' )
CONVERTIBLE PERPETUAL PHEFERRED STOCK, SERIES B-1
o
Sletus KM Radio Ine,
* Pursuant fo Section 151 of the
General Corporation Law
of the State of Delaware

Siriva XM Redio Iae., a corporation organized and exdsting under the Gencral
Carporation Law of the State of Delaware (the “Campany’™), in accordance with the
provigions of Sections 103 and 151 thereof, o¥s HEREBY CERTIRV!

FirsT: The Amended snd Restated Certificate of Incorporation of the Company
authorizes the lssiuance of 50,000,000 shares of prefereed stock, par value 50,001 per

ghiare, of the Comipany (“Proferred Stock™) in one of more serios, and exprossly
suthorizes the Board of Directors fo provide, out of the unissued shares of Preforred

Stock, for series of Preferred Stock, and, with respect to each such series, to fix by

* yesolution or resolutions the number of shares constituting and the deaignation of cach
serles of Preferred Stock, the voting powers (if any) of the shiares of such series, and the
preferences and relative, particlpating, optional or ether special rights, i any, and the
qualifications, limitations or restriotions theredf.

SEconm The Board of Directors, in accordance with the provistons of the
Amended and Restated Certlficata of Tncorporation, g amended, the Amonded and
Reatated. By-laws of the Company and applicable law, adopted the following resolution
on February 15, 2009, providing for the issvance of'a seres of 12,500,000 shares of
Preferred Stock of the Company designmed us “Convertible Perpstual Preferred Stock,
Seriea B-1". : ‘

REs0OLYED, that pursuant to the provisicns of the Amended and Restated
~ Conificats of incotporstion, the Amended and Restated By-laws of the Company nnd
spplicable law, a serles of Preforred Stock, par valus 30,001 per shaze, of the Company
be nnd hereby is created, and that the number of shares of such series, and the voting and
othier powets, designutions, proforences and relative, partivipating, optional or other
rights, end the qualifications, Hmliations and restrictions thereof, of the shares of such
gerits, ure as follows:
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RIGHTS AND PREFERENCES

Section ], Desiguation, Thero s hereby created out of the suthorlzed and
unissued shares of proforred stock of the Company & seres of preferred stock designated
a4 the “Convertible Perpetusl Preforred Stock, Series B-1” (the “Series B-1 Preferred
Stogk™. The number of shuves constituting sueh series shall be 12,500,000; provided that
the Company may decroase sach number from time to time, (but not below 2 nuraber
oyusl to tho sum of the number of shares of Strtes B-1 Preferred Stock then vutstanding
plus the number of shazeg of Series B-2 Preferred Stock (ns defined below) then
outslanding) by an amount equal to the number of shares of Series B-2 Preferred Stock
which ure converted Into Common Stock pursuant to the Serfes B-2 Preferred Stook
Certificate of Designations, Other than shares isyued () pursient to the Investment
Agreement, (y) upon converslon of any outstanding shares of Series B-2 Preforred Stock
iasued pursuant to the nvestment Agreement, or (2) in connection with a ateck split,
dividend or distribution payable only to Holders of Berics B-1 Preferred Stook in respect
of existing shares of Serles B-1 Preferred Stock, so long as any shotes of Serfes B-1,
Proferred Stock or Heries B-2 Proferred Stock are issucd and oulstanding, the Company
shiall ot ivsue, or onter into sny agreement 1o issue, any shares of Serics B+1 Proferred
Stock, ot Incrense the authorized number of shares of Series B-1 Preferred Stock, without
the prior wrltten consent or affirmative votg of the Holders of st loast 75% of the then.
outatanding shares of Serics B-1 Preferred Stook and Serlos B-2 Preferred Stock, given In
wiiting or by vote at & meeting, consenting or voting (as the case may be) together as a
separals olass. : .

Section 2. Ranking. (g) Tha Heries B-1 Preferred Stock will rank,
with rospect 1o dividend rights, on a parity with the Company’s geries of preferved stock
designated ag the “Convertible Perpetual Non-Voting Preferred Stock, Seriea B-2" (the
“Series B2 Preforted Stogk”), the Company’s common stock, par valua $0.001 per share
(the “Commpon Stock™), the Serles A Convertible Preforred Stack, cach other class or

setles of capital stock of the Company the terms of which expresaly provide that such

_ clugs or serjes will rank on a parity with the Serics B-1 Proforred Stock us to dividend
rights and each other clags or series of capifal stock the terms of which do not expressly
provide thet it ranks sendor 10 or junior to the Series B-1 Preferred Stock as fo dividend
Hghts (provided thit any such other class or series of capitl stock Iz sutherized in
acoordance with the terms of Seotion 12 of this Ceriificate of Destgnutions, to the extont
Septior 12 remaing applicuble ot the time such class or seried of capital gtock s
authorized), ‘

(t)  The Saries B1 Preferred Stock will vanl, with respect [0 rights on

Higuidation, windlng-up and dissolution, () on parify with the Jerics -2 Preferrcd
Stock and each other clugs or series of capital stack of the Compuny the terms of which
cxprossly provide that such class or serles will runle on & patity with the Series B-1
Proferrad Stook es to rights on liquidation, winding-up md dissalution of the Company
(provided that any such other ¢lass or setios of capital slock is nuthorized In accordance
with the terms of Section 12 of this Certificate of Designations, to the extent Seotion 12
remains applicable at the time such clase or series of caplial stock 15 nuthorized) and

2
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(iij sondor to the Common Stock, and the Sarles A Convertible Preferred Stock and each
othear cluss or serics of capital stock the terma of which do not eaprossly provide that ft -

" ranks on a parity with or senior to the Series B-1 Preferred Stock as to rights on

liquidation, winding-up and dissolution of the Compuny {provided that any such other
claga or series of capital stock I3 suthorized in accordunge with the terms of Section (2 of
this Certificate of Designations, to the extent Section 12 remaing spplicable at the time
such clasy or series of capital stock is authorizad),

- (¢)  The Sorles B-2 Preforred Stock and each other cloys or setiey of
capital stock of the Company the terms of which eapressly provide that sush class or
series will rank on a parity with the Seties B-§ Preforred Stock as to dividend rights and
rights on Yquidation, winding-up and dissolution of the Company (provided that any auch
other class or series of capital stock is authorized 1 accordance with the terms of Seotion
12 of this Certlficate of Designations, to the extant Section 12 remains applicable at the
time such olass or series of capital stock 19 suthorized) sre herein referred to a3 “Parity

Seelion 3. Definitions. Unless the context or use indicates enother
meaning or Intent, the following terms shall havs the following mognings, whether used

in the singular or the plurak:
*Adjustment Bvent™ has the meaning set forth in Section 17(¢).

“A{fillae™ of any specified Person means any other Person directly or indirectly
controfling or controlled by or ander direct or Indirect common control with such
specified Person, For tha purposes of this definition, (i) "control” when used with respout
o sy specified Person means the power 1o direct the mansgement and policies of auch
Person, direstly or indireetly, whether through the owuership of voting securities, by
contract or otherwise; and the terms “controlling” and “controlled” have meanings
correlative to the forogoing, () natural persong shall not be deemed to be Affiliates of
ench ather, (311} the Company und its Subsidiaries shall ot be deemed to be Affiliates of
the Liberty Purties (a3 defined in the Investment Agreoment), and (iv) the DirecTV Group,
fne. (“DirecTY™) and {ts Subsidiaries shall not be deemed 1o be Affiliates of Liberty

Medis Corporation and its Subsidieries.

“Bonrd of Dircetora” means the board of direstors of the Company or way
committes thereof duly authorized to act in the relovant rmuftor on behalf of wuch board of

directors.

“Hyalness Day” means any day other than g Suturday, Sunday or any pther day on
which banks it New York City, New York ara generally required or authorized by faw to
ba ¢losed. : '

sCertificate of Degignations” means this Certificate of Designations of Sirius XM
Radio Ine., dated March 5, 2009. , _
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Certificate of Incorpomtion” means the Amended and Reytated Certificate of
Incorporation of the Comparny, as amended,

“Closs of Buginess” menns (1) with respect to the Record Dafe for any issuance,
dividend, or distribution declared, paid or made on or with respect to any capital stock of
the Company, the elosing of the Company’s stock register on stch date, for the purpose
of determining the holders of capital stock enthiled to recaive such issuance, dividend or
distributlon, and (#) in all other cases, 6:00 pm, New York City time, on the date in
guestion. ‘

“Closing Pres’ of the Common Stoek (o7 other relevant capital stock or equity
inteveut) on sny dute of determination medns the closing sals price on such date or, ifno

" closing enle price is reported, the last reported uale pilce of the sheres of the Common

Stook (or other relevint cepital stock or equity interest) on The NASDAQ Glabal Select
Market, IFths. Common Steck (or other relevant capltal stack or equity inferest) i3 not
traded on The NASDAQ Global Seleot Market on any date.of determination, the Closing
Price of the Common Stock (or other relevant capitel stock or equity infereat) onsuch
date of determination means the closing sale price on such dats as reported in the
composite transautiond for the principal U.S, netional ot regional securities exchange on
which the Common Stock (or other relevant capital stork or equity Interest) s ao listed or
quated, or, if no closing sele prico is reported, the last reported sale price on the principal
1.8, natlonal or regional seourities exchange cn which the Common Stock (or othor
relevant eapital stock or equity interest) ia so Huted or quoted, or if the Common Stock {or
other relovant capital stack or equity interest) s not so listed or guoted on & U.8, natfonal
ot regional seouritics exchange, the Jast quoted bid price on sch date for the Common
Stook (or other relevant eapital stovk or equity intersst) in the over-the-counter murket os
reported by Pink Sheets LLC or similar orgenization, or, if that bid prico id not available,
the market price of the Common Htook (or other relevant capital steck or equity Interest)
on that date a8 determined by & natlonaily yecognized independent investmont banking
firm retained by the Company for this purpose.

Tar purposes of this Cerfificats of Designations, all references herein to the
“(loging Prive” nd “lagt reported sale price” of the Commen Stock (or other relovant
capitad stook or equity interest) on The NASDAQ Global Select Market shall be such
closing sate prive and Iast reported sale price o3 reflected on the website of The
NASDAD Global Seleet Market (hitp:/www.nasdag.com) and g3 reported by Bloomberg
Professional Servive; provided thut in the event thut thers is 8 discrepancy botween the
closing sale price or Inst reportéd sale prive s roflected on the wehaite of The NASDAQ
Glohal Solest Market and as reported by Bloomberg Professional Service, the olosing

- gale price and last seported sale price on the website of The NASDAQ Global Select

Market shall govern.,
*Commiline Rights” hag the meaning set forth In Sestion 11(5).
“Comman Stock™ hus the menning set forth in Section 2(a).

4
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“Compmon Stock Outstanding” has the monntng get forth In Section 9(a).

“Company” means Sirius XM Radio Inc., 2 Delawnes corporation.
“Conversion Date” hag the meaning set forth in Section 7.

_ “Conversion Rate” maans 206.958140% shares of Common Stock por share of
Yerie B-1 Preferred Stock, subject to adjustment in ascordance with the provisions of
this Cerfificute of Degignation. . ‘

“Current Mariet Price’” means, in the case of any distribution of rights, warrants
or Distributed Property giving rise to an adjustment fo the Conversion Price pursuant to
Section 9(c) or Sectlon 9(d), tha avernge of the daily Cloging Price per share of the
Common Stock or other securitics, as appHeable, on each of the five consecutivs Trading
Days ending on and including the third Trading Day preceding the Record Date for such
distribution, '

“Digtributed Property’” has the menning set forth in Seotion %43,
“Eychange Property” hay the menning set forth iy Seetion 10(n).

“Elolder” means the Person in whoss name the shares of the Series B-1 Preferred
Stock aro registered, which may be troated by the Company pnd {he Company’s {ransfer
agent and regigtrar g the ubsolut owrer of the shares of Beries B-1 Preforred Stock for
{he purpose of malking payment end gettling the rel wted convergiony and for all other

PUEPDSCS,

“Independent Diyvefor” means a natural pergon who, &t the time he or she stands
for ¢Jection to the Board of Direstors, meets all of the requirsments of the definitlon of an
“independant director” under the NASDAQ Marltetplace Rudes.

“fhyvestment Agresment” means the [nvesiment Agreement, dated a9 of Pebruary
17, 4009, between the Company and Liberty Radin, L1C, » Delrwara Jimited linbility

company, a5 amended.

“Iasue Date” means the date upon which any shires of Serics B-1 Preferred Stock
are frst fsgued. ' _

“Liquidation Preference” reans, as to the Serieg B-1 Prefurred Stook, $0.001 per

sharo (a3 adjusted for any split, subdivison, comblntion, consolidation, recapitalization
or-sinilar svent with respect to the Series B-1 Proferred Stock).

“Pyrity Segurities” hns the meuning et forth n Seotion 2(c). Vor the avoidances of .
danbst, the term “Pordty Securities” doss not meatt or include the Commeon Stock,
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“Peroon” means & legal person, including any individual, corpoiation, estats,
partnership, joint ventore, association, joint-stook company, limited Hability company or
truyt. .

“Praferred Stock” has the meaning set forth in the recitals,

“Record Date” means, with respect to any issuance, dividsnd, or distribution
declated, paid or made on or with xespect 10 any vapital stock of the Company, the date
fixed for the determinstion of the stoekholders entitled to reccive auch iysnance, dividend

or distribution.
“Reorganization Byent” has the merning set forth In Section 10(a).

“Jerien A Prefermed Stock” mems the shares of the Company's Serles A
Convertible Prefecred Stook,

“Sorigs B-] Directors” has the meaning et forils in Section 11(b),

“Series B-1 Preforred Stogk™ has the meaning set forth in Section 1.

"Serles B2 Proferred Stock” hns the meantng set forth in Seotion 2,
“Trading Day” means 4 day on which the shares of Common Stock:

()  are not suspended from trading on any natlonal or regional
securitles exchange or nssoeiation or over-the-counter market at the Close of

Business; nnd

(1.  have traded at least once on [ke national or regional seonrities
exchange or nasaciation or over-the-counter market that is the primary market for
the trading of the Commeon Stock,

“Transfer” meunt & transfer, directly or Inditectly, of beneficial ownerahlp of
shares of Series B-1 Preferred Slovk by the Hotdor thereof to any Person. For the
wvoidance of dovbt, a3 wsed herein the torm Transfer does not inchde a Qualified
Hedging Trangection, a Qualified Pledge, or o Qualified Stadk Lending Transgaotion, as

sch terms aro defined in the Investment Agresment.
"Peigger Byent” has the menning sct forth in Section 9(g).

“Washington .G, Property” means the propesties lacated at 1500 Eekinglon
Place NE, Waghington D.C. 20002 and 60 Florids Avenus NE, NE, Washlngton D.C,

20002,

Secilon 4. Dividends, (8) From aud nfter the Issus Date, Holdets shall be
eutitled to recotve, when, s and if deslured by the Hoard of Directors, out of any funds

[35= ol + Il ¥ b B S WLy | Yy
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fegally available thevefor, non-oumulutive cush dividends in the amount determined as set
forth in Section 4{b), end no more. :

{(t)  If the Boaxd of Directors declares and pays neash dividend in
respect of Gomumton Stock or any ether dividend or distribution in respect of Common
Stock for which no adjustment in the Converslon Rate is required to be made pursuant to
Section 9 or Section 10 {other than a disiwlbution of rights lssued pursuant to a
stockholders’ rights plan {in which event the provisions of Section 9(g) shall apply),
feluding without limitation any dividend or distribution delared before and paid afler
the Ysaue Date, ther the Board of Directors shall declare end pay 1o the Holders of the
Yexles B-1 Praferred Stock, on the same dates on which such cash dividend (or other
dividend or distribution) fs declured or puid, ns applicable, on the Common Stock, a
dividend or distdbution {it the same fosm and ig an amount per shate of Series B-1
Profirred Stock equal to the product of (i) the per share dividend or distribution declared
and paid in yespeot of cach share of Common Stock and (1) the number of shares of
Common Stock into which such share of Series B-1 Preferred Stock is then coavertible;
provided, however, that to the cxtent thal the Compeny declaresa dividend on the Sedoes
B-1 Proferred Stook and any class or seties of caplial stock thet ranks on parity with the
Seriey B-1 Preferred Stook with reupect to dividend rights but does not make the full

* payment of such deolared dividends, the Company shall allocate the dividend payments

on 1 pro rata basis among the Holders of the Series B-1 Proferred Stock and the holders
of any class or series of capital stock that ranks on parity with the Serles B-1 Proferred
Stock with respect to dividend rights. .

()  Bach dividend will bs paysble to Halders of record ns they appear

in the reverds of the Company at the Closs of Business on the Record Dats therofor,

which shall be the same day as the Record Date for the pryment of the corregponding
dividend to the holders of shares of Common Stock. -

(d)  Dividends on the Series B-1 Preferred Stock are non-cumulative.
Declared and unpaid dividsnds shall bear no Interest (except to the extent of any Inforest
ot such dividends payable in regpect of the Common Stock).

Section 5, Liguidation, (2) In tho event of uny voluntary ot Inyohumtary
Hpuidation, dissolntion er winding up of the affiirs of the Company, Holders of Serley
o1 Prefersed Stock shall be entitled to receive out of the assets of the Company or
proceeds thereof Tegally availeble for distribution to stoclcholdery of the Company, afler
satisfaction of all liabilitles, if any, to creditors of the Company and subjest to Sectlon
5(b) and 1o the rights of holders of any shares of capital siock of the Company then
outsianding ranking senior to the Series B-1 Proferred Stock in respect of distributions
upon liquidation, dissolution or winding up of the Company, and before any distribution
of such aagets o proceeds ig made to or set asidy for the holders of Common Heool and
mny other classes or series of capitel stoek of the Company tanking Junior to the Series B-
1 Proferred Sock ag 1o such distribution, & liquidating distribution in an amount equal to
(i) the Liquidation Preference per share, together with a amount cqual 1o all dividends, if
iy, that have been declazed but not pald on tho shareg of Serles B-1 Preferred Stock
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psior to the date of payment of such distribution (but without any scoumulation in respeot
of dividends that have not beont declared prior to such payment date) plus (1§} the amount
of the liqniduting distrlbutions, ag determined by the Company (or the trusfee or other
Persan or Persons administering the liguidation, dissolution or winding-up of the
Company In aecordance with applicablo law) as of & date that Is at least 10 Business Duys
befors the first Hquidsting distribution is made on Serien B-1 Preferted Stock, thet would
be made on the number of shares of Common Stock Info which such shaves of Serles B-1
P'referred Stock are then convertible on such date of detormination and after any
liquidaeing distribmion having been made on shares of Serles B-1 Proferred Stack, as
adjusted for any actions between such date of determinadon and the Hiquidation date ag
would réquire & changs in the Converaion Rate hereunder,

() I tho event the assets of the Company available for distribation to '
stockholders upen any liquidation, dissolution or winding-up of the affairs of the
(Clompany, whether voluntary or inveluntary, shall be insufftolent to pay in full the
nisounts paytble with xespect to all outstanding shares of the Sevles B-1 Preferred Stock’
and the carresponding amounts payable on any Parlty Sceusities, Holders and the holders
of uch Parity Securitles shall share ratably In any distlbution of ussots of the Company
in proportion to the full respoctive liquidating distributions ta which they would
otherwise be respectively entitled. _

- {¢)  The Company’s consolidation or mergex with of into any other
entity, the consolidation or merger of any other entity with or fnto the Company, ox the
sale of all ar substantially ail of the Company’s propetty or business or other assets wilk
vt constitule {ts liquidation, dissolution or winding up.

Sectlon 8. Maturity. The Series B-1 Proforred Stock shall be perpotual
uniess converted in aecordance with this Certificate of Degignations.

Section 7. Conversion. Each share of Serjes B-1 Proferred Stock ghall be
convertible, at the option of the Flolder thevsof, st any tims, and from time to lime, into
1he number of duly authorized, valldly issued, fully paid and nonnasessable shares of
Common Stock equul to the Conyersion Rate in effect ot the fime of conversion (subject
to sggregation and the payment of eash in licu of fractionul shares rs provided in Section
13 of thls Certificate of Degignations). In order to canvert shares of Sceics B-1 Preferred
Stack Into shares of Common Steck, the Holder muss surrender the certificates
representing such sheres of Serfes B-1 Preferred Stock, accompended by tronafer
ingtrimenifs roasonably satisfactory to the Compuny, at the prineipal office of the
Company (or such other place mutually aceeptable to the Hotder und the Company),
together with written notice that such Holdor elects to convert all or such number of
shares representsd by such certificates as spooificd thexein, With respest to u conversion
purgyant to thig Section 7, the date of receipt of suoh certificates, together with sueh
nntice, by the Company or its authorized sgent will bes the date of conversfon (ihe
“Conversion Date”). In the event that a Holder Tranafers shares of Series B-1 Preferred
Stock, other than In connection with a Transfer permitred by and In acoordance with the
torrns of Section 4.2(0)(1) or (2) of the Invéstrent Agreement, such phares of Serfes B.1

§
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Proferred Stock so Transferred shall be antomativally converted Into shares of Comumon
Stock at ths Convarsion Rate then in effect Immedintely prior to such Transfer by a
Holder (In which case the date of such Transfor shall bs deemed to be the Conversion

Date).

Sectlan 8. Corversion Ffoeedwes. (1) On the Converslon Date with

rospect fo any shiro of Series B-] Profered Stook, certificates representing shares of

Common Stocle shall be promptly issued and gellvered fo the Holder thereof or such
Holder*s designea upon presenixtion and surrender of the certificate evidencing the Series
B-1 Prefarred Stock 1o the Company and, if required, the firnishing of appropriate
endotsements and transfer docutnents and the paymient of all transfer and similar laxes.

(b)  From and after the Conversion Date, the shares of Serics B-1
Preferred Stock to be converted on such Conversion Date will cease to be entltled to any
dividonds that may thereafter bo declared on tho Serins B-1 Preferred Stock; sald shares
of Series B-1 Preferred Stock will no longer be deemed to be oufstanding for any
purpose; and all rights (except the right to recejve from the Company the Common Stosck
ipon conversion thereof and any dividends proviously declared on the Series B-1
Preferred Stock but not paid) of the Holder of such shares of Seriey B-1 Preferred Stock
io be converted shall cease and ferminate with respeot to such sharea, Prior to the
Conversion Date, oxcept as otherwise provided hereln, Holders shall have no rights as
owners of the Common Stock (ot other relovant capital stock or equity intecest Into which
the Serien B-1 Preferred Slovk may then be convertible In sccordance herowith) .
(ngluding voting powers, and rights to recetve any dividands or other distributions on the
Common Stock or other securitios immmble upon conversion) by viitne of holding shares
of Series B-1 Preferred Stock, -

() Shares of Series B-1 Preferred Stock duly converted in accordance
with this Cerlificats of Designations, ot otherwise reacquired by the Company, will
recume the status of authorized and wnisaued shares of Profomed Stock, undssignated as
to sertes, and will be available for faturs fssuance, hut shall not be reigsued ag shares of
Yerles B-1 Proferred Stock, Tho Company may from time to time faks such spproprinte
action g may be necessary to reduae the authorizad number of sheres of Serics B-1
Proferred Stock, bt not below the aggregate number of shares of Series B-1 Preferred
Siock and Series B-2 Preferred Stock then outstanding,

(d)  The Person or Persons entilled lo recelve tha Common Stock
and/or cash, securities or other property fssuable upon conversion of Series B-1 Prefurrsd
Stuck shall bs treated for all purposes ny the record holder(s) of such shares of Common
Stock and/or yeouritles us of the Close of Business on the Conversion Date with respect
mereto. Tn the event that & Holder ghall not by written notice designato the name in
which shares of Comraon Stock end/or cash, seourities or other property (including
poymenty of cash in Hou of fractional shates) to be issued or paid wpon conversion of
shares of Series B-1 Preferred Stock should be regimered or paid or the manner in which
quch sheres should be delivered, the Compuuy shall be entitled to reglster and deliver

9
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such shares, and make sush payment, in the name of the Holder and in the manner shown
on the records of the Company. : ‘

Section 9, Anst-Diltston Adjustments, {a) The Conversion Rate shall be
subject to adjustment from tme to e in accordance with this Section 9, The term
“Common Stogk Outstanding” at any given tine shall mean the number of shares of
Common Stock issued and putstanding af such time

1f the Company, at any thme o7 from time to time while any of the
Series B-] Preferced Stock Is outstanding, shaft (1) pay & dividend or make o distribution
on its outstanding shares of Common Stock in shares of ity Commumn Stock, (2) subdlvide
the then outsianding shares of Common Jtack into a greater number of shares of
Commion Stock, or (3) combing the then outstanding shares of Common Stock into a
smaller numtber of shates of Common Stock (other than & dividend, distribuiion,
qubdiviston or combination in conneotion with a transaotion o which Scotion 10 applies),
then the Conversion Rate in effect at the Close of Business on the Record Date for such
dividend or distribution, or immexdiately preceding the effectlve time and dafe of such
subdivisian or combination shall bs ndjusted, effective at such time, so that the holder of
each share of the Series B-1 Preferred Stock therealter yurrendered for conversion ehall
bo entitled to teceive the number and kind of shares of capital stock of the Company that
sueh holder would have owned or been entitted to receive immediately following such
uction had such shares of Serles B-1 Preferred Btock been converted immediately prior to

such fime, _

If any dividend or distribution that Is the subject of this Section 9(b) s declared but not 50
peid or made, the Conversion Rato shall be readjusted, effeotlve us of th: date the Board
of Directors publicly announees its decision not to pay or make such dividend or
distribution, to the Conversion Rate that would then be in effect if such dividend or
distibution had not been declared, The Company will not pay any dividend or male ay
distribution on shares of Cammon Stock held in treasury, if any.

(©  Htho Compuuy, 8 any Ume ot from time to 1ime while any of th
Serles B-1 Preferred Stock is oulstanding, distributes to holders of all or substantiatly all
ofthe Common Stock any rights ot warrants (othier than a distribution of rights issued
pursuant to A stockholders’ vights plan, to the extent such rights sre attached to shares of
Cormon Stock (in which ovent the provisions of Section 9(g) shall upply), # dividend
reinvestment plert of an lgsvance i connection with o transaction in which Section 10

. epplies) entitling them (for a period of not more than 60 celendar days from the isguzance

dute of such distribution) to subscribe for er purchase shares of Common Stock at & price
per ohare less than the Current Market Price of the Common Stock on the Record Date
Fixed for the determination of stockholders entitled to receive such rights or warrants, the
Converslon Rate ghall be #djusted, effective as of the Close of Businesa on mich Record

Data for such distribution, based on the following formulu;
CR' =CRy X Q8+ X
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CRp = the Conversion Rate In sffect at the Close of Business on the
Rocord Dato for such distribution;

CR! = the Converslon Rate in sffest immediately following the
Close of Buslness on the Record Date for such distribution; -

08y = thenumber of shares of Common Stock Ouwtanding at the
Clase of Business on the Record Date for such issuance;

X = the total number of shares of Common Stock issueble
puryaant 1o such rights or wartants; and

Y : = {he mumber of shares of Commen Stock equal to (x) the

pppregats price payable o sxercise such rights or warrants
dlvlded by (y) the Current Market Prica of the Common
Sinck. _

In the event that such rights or warrants described in thin Seotion 9(c) are not so issued,
the Conversion Rate shall by immediately readjusted, effective o of the date the Board of
Direotors publicly announces i1 decision not to lssue such rights er warranls, to the
Conversion Rate that would then be in effect If such fssuance had not been declared, To

" the extznl that shares of Common Stock are not delvered pursusnt to such rights or
wortants upon the expiration or termination of such rights or wamrants, the Converaion
Rate shall be rendjusted to the Convergion Rate which would then be In effect had the
adjugtmonts made upon the distribution of such rights or warranly been mtade on the basia
of the delivery of only the mumber of shares of Common Stook actually dellvered. In
determining the sgregate price payable to exercise such rights o warrants, there shall b
taken into geeount any amount payable on exersiss thereof, with the vaiue of such
consideration, if othor thun cash, to be determined in good fhith by the Bpard of Directors,

11
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. For purposes of this Seoton 9(¢), the number of sharey of Commen Stock Qutstanding ut

e Close of Business on the Record Date for such issuance shal not include shares of
Common Stock held in treswory, if any. The Company will not issus any auch sights or
wareants in respect of shares of Common Stock held in treasry, if any. If an adjustment
to the Conversion Rats muy ba required pursumnt to this Section 9(e), delivery of any
additional shares of Common Stoak that may be deliverable upan conversion a8 a result
of rn adjustment required pursuant to this Section 9(c) shall be deayed to the extent
pecessary in order to complete the caleulations provided for in this Section 9(c).

(d)  If the Company, at an}} time or from time to time whils any of the

Sertes Bo1 Preferred Stock is outstanding, shall, by dividend or otherwise, distribute to

holders of ol or substantinlly all of the Common Stock shares of nay class of capital
stock of the Company, evldences of ifg indebiedness, assefs, property or sights or
warcants to aoquire the Company’s capitel stock or other securities, but excluding:

6)  anydividends or disiributions as to which an adjusiment undex
another subsection of Scction 9 shall apply;

(i)  anydividends or dlstributions in which the Holders of the Serdes
B-1 Praferred Stock: share on an as-converted buais In acoordante with Seotion

4(b

Gl  any dividends or disibutions in conneetion with 8 ransaction to
- which Sestion 10 appliss; and

{iv)  any Spin-Offs to which the prdvision set forth below in this
Section 9(d) shail apply . ,

{any such shares of capital stock, indebtedness, assels, property of vights or warrants 1o
acquire Comiman Stock or ather securities, herenafier in this Section 9(d) called the
“Digteibuted Property”, then, in each such case the Conversion Rato ghaH ba adjusted
offective as of the Close of Business on the Revord Date for such dighibution, baged on

the following formula:

CR!' = CRo X 3Py
&P - FMY
where
CRy = = the Conversion Rate in efftot af the Cloge of Business on the

12
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Record Dale for su;ﬂ,h Qistribuu‘ﬂn;
v CRT = the Conversion Rate In offect immedintely following the Close
of Business, on the Record Date for such dim’buﬁan.;' -
gpy = fhe Currem.MaIkct Prics of the Comemon Stook; and
FMV = thio Fair marko! valus (45 dotarmined by the Board of Directors

or a duly authorized commiites thereof} on the Record Date for
such dlstribution of the Distributed Property applicable 1o one
share of Common Stock.

Notwithstanding the {foregoing, where there has begn a payment of a dividend or other

" disiribution on the Common Storck consisting of shaves of eapital stock of any olass or
séries, or similar equity interest, of or relating to n Subsidiary or other buginess unit of the
Company (a “Spin-QfF") that are, or when isaued will be, traded or listed an the New
York Stock Exchange, The NASDAQ Glabal Selest Mnrket, The NASDAQ Globat
Market or any other U.S. nationn! seeurities exchenge or sssociation, the Conversion Rate
shall be ndjusted, offectlve ag of the Close of Businesa on the Teading Day immedintely
preceding the effective date of the Spin-Off, bused on the following formula:

CR'= CRy X (FMY_MPo)
MPy
where ’
CRy = the Conversion Rate in effect at the Close of Husiness on the
 Tmding Day immedlately prooeding the effective date of tho
Spin-Off;
R = the Conversion Rate in effect immediately following the Cloge

of Business on the Truding Day immediately practding the
offective date of the Spin-Oit;

13
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MY = the average of the Closing Prices of {he oapltal stock or similar
equity interost distributed to holdera of Common Stock
upplicuble to one share of Common Stock over the 10
consecutive Trading Day pesiod beglnning on, and Including,
the effective dute of the Spin-Off} md
MEy = the nverage of the Closing Prives of the Common Stock over the

10 consecutive Trading Day period beginning on, and including,
the effective date of the Splr-Off.

If any dividend or distribution of the type described in thiy Section 9(d) is declared but
1ot 5o puid or made, the Conversion Rate shull be immediately readjusted, sffective as of
the date the Roard of Direotors publicly announces its decision nof to pay suoh dividend
or distributlon, to the Converslon Rate that wonld then be in effect 1f such dividend or
distribution had not been declared, I an adjustment to the Conversion Rats i3 required
under this Seetion 9(d), delivery of any additional ghares of Cormmon Siock thot may be
deliverable upon conversion as & result of an adjusiment required under this Ssction 9(d)
shall be delayed fo the extent necessary in order to complets the caloulations provided for
in this Bectlon 9(d).

(&) (i) Al calenlationn undor this Section  shall be mads to the
nearest 1/100,000 of u share of Common Stock per share of Preferred Stock, No -
adjustment in the Conversion Rate is required if the amount of mich adjustment would be
legy than 1%; provided, hawaver, that any such adjustment not roquired to be made
pursuant {0 this Seetion 9(e)(i) will be carried forward and taken into account in any

subsequent adjpstment,

(1) No adjustment to the Conversion Rate shall bo made if Holders
may participate in the tansaction that would othervise give rise to an adjustment,
as 1 result of holding the Series B-1 Preferved Stock (Including without limitation
pursuant to Bection 4(b) hereof), withont having to convert the Series B-1
Preferred Stock, as if they held the full number of shares of Common Block into

. which a share of ths Series B-1 Proferred Stack may then be eonverted,

(lif) © Motwithstanding the foregoing, the Converston Rate shall not be
adjusted; ‘

{A)  upon the issuence of any shuros of Comeon Stoek purstunt
to any present or future plan providing for the reinvestment of dividends
or interest payable on the Company’s securitley nod the Investrment of

14
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additional opfional emounts in shures of Commen Stovk under any guch
plan;

(8)  subject to the Company's compliance with the rpplicable
terms of he fnvestment Agreement, upon the issuance of any shares of
Commion Stock or rights or warrants to purchage thore shares pursuant 1o
any present or fiture employes, divestor or consultant benefit plan or
progrem of o1 agsumed by the Compnny or any of its subsidlaries;

(C)  upon ihe lesuance of any shareq of Common Stook pursuant
to any option, warrant, right or exercisable, sxchangeeble or canvertible
securily outetanding as of the date sharss of the Series B-1 Proferred Stock

were first fzsuad;
- (D) forachange in the par value of Common Stook; or

(E)  foracorued and unpaid dividends on the Series B-1
Preferred Stock.

(f)  Whensver the Conversion Rate is to be adjusted in recordunce
with Seotion 9, the Company shalli (i} compute the Conversion Rate in accordance vwith
-Bection 9, teking into actount Sestlon 9(e)(l) hereof; (1) as yoon as practicable fullowing

the occurrencs of nn event that requircs an adjustment to the Conversion Rate pursuant
1o Section 9, taking into account Section H(e)(i) (ot if the Company iz not aware of such
peciTTenGs, 13 300N a4 practicable after becorming so aware), provide, or eause 1o be
provided, a written notice to the Holders of the ocewrence of such event; and (iif} as soon
at practioable following the determinntion of the revised Conversion Rate in accordance
with Seotlon D hereaf, provide, or cause 10 be provided, & written notice to the Holders
setting forth In rensonable detail the method by which the adjustment to the Conversion
Rato was determined and setting forth the revised Converalon Rate,

f ()  Rights Plans. If tho Company hes arights plan in offeat with
respect to the Common Stock on the Converslon Date, upon conversion of any shares of
the Serfes B-1 Preferred Stock, Holders of such shares will receive, in addition to the

" shares of Commen Stock, fhe rights under the rights plan relating to such Conunon Stock,
unless, prior to the Converalon Date, the rights have (i) become exercizable or (ii)
seputated from the shares of Common Stock (the first of svenls to peeur being the
“Trinper Bvent”), In eithor of which cases the Conversion Rate will be adjusted, effecilve
automaticnily ot the thme of such Trigger Bvent, as if the Campany had madea
distribution of stch righta to all holders of the Commou Stock 1s described in Section
9(c) (without giving sffect to the 60 doy limit on the exercisability of rights and warrants
ordinaily subject to such Section 9(c)), subject 1o appropriate rendjustment in the avent
of the expization, tormination or redemption of such rights prioc to the exercise, deemed
exvrcise or exchange thereof. Notwithstanding the foregoing, ta the extent any gush
stockholder rights are exchanged by the Company for shares of Common Stock, the
Conversion Rate ahstl be appropriately readjuated as if sich stoglcholder rights had not
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heen isswd, but the Compani{ hudd instead {ssucd the shares of Common Stock fsmed '
upon such exchange as a dividend or distribution of shares of Common Fiock sublest to

Seotlon (b).

Section 10. Reorgonfzatlon Events. () In the cvent that there ocours:

(i)  sny consolidation, merger or other similar busines combination of
the Company with or into another Person, In each case pursuant to which the
Common Stock will be converted into cash, securities or other property of the
Company or another Person;

(i)  uny selo, transfey, lease or conveyance o another Person of all or
substantinlly all of the propesty and assets of he Company;

(i) any reclassification, recapitalization, or reorganization of the
Common Stock into securitive inoluding seourities other thun the Common Stock;
or .

(iv)  any swtutory exchange of the outstanding shares of Common

Stock for scourities of anolher Person (ather than in connection with &
consolidation, rerger or other busingss combination);

(nny mueh event spaoified in {his Seotion 10(m), & “Reorganization Event™); each share of
Seres B1 Preferred Stock outstanding immediately prior to such Reorganization Event
shal), without the consent of the Holders thereof und subject to Section 10{g), remain
outstending but shall become convetible, at the option of the Holders into the kind of
gecmities, cash end other property recelvable in such Reorganizaton Event by a kolder
(other than the coumerpurty to the Reorganization Event or an Affillate of auch other
party) of the number of shares of Common Sigok into which cach shave of Series B-!
Prefarred Stock would then be converrible (such securities, cash and other property, the

“Hxchange Property”).

(") Inthe event that holders of the shares of Common Stock have the
opportunity to elect the form of consideration o be recoived in sush fransaction, the
consideration that tire Holders are entitled to recetve upon converslon shall be deemed to
be the types and amonnts of consideration recelved by a phurality of the holders of the
shares of Common Stock thet did not make an affirmatlve election.

()  ‘Theabove provisions of this Section 10 shall similasly apply to
suctagsive Reorganization Bvents, If the provisions of Section 9 apply to any cvent or
. oeourrence then this Section 10 will not apply, :

(&)  The Company (or any sgceasor) shall, within 20 days of the
consummation of any Reozganization Rveat, provide written aotice 1o the Holders of
guch consummation of such event and of the kind and amount of the cnsh, securitiss oy
other property fhat constintes the Exchange Property, Failure to deliver such notlee shatl

not affect the operztion of this Section 10,
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(¢)  Ths Compuny shall nol enter info any agreement for a transaction
constituting a Reorganization Evont unlesy () such agreement provides for or doos not
Interfere wlih or prevent (ag applicabls) converslon of the Series B-J Proferred Stock into
ths Exchange Property in & manner that is consistent with and glves effect to this
ection 10, and (if) to tho extent that the Company Is not the surviving corporation in
such Reorganization Event ox will be dissolved in connestion with such Reorganization
Event, proper provision shall be made i the agresments governing such Reorganization
Event for the conversion of the Serics B-1 Preferred Stock into stook of the Person
surviving stich Reorgenization Bvent or, in the case of a Reorganization Hvent deveribed
in Seetion 10(a)(i}), ar exchange of Series B-1 Preferred Stock for the stock of the Parson
to whom the Company's assets are conveyed or tranaferred, baving voling powers,

* preferences, and relative, participating, optionnl or other spectad rights s néarly equal ag

possible to those provided in this Certlfioats of Designations,

Seetion 11, Voting Powers. {8} In addition to the other voting powers
mind congent Hights set forth in thiz Certificate of Desigoations, including, without
limitation, Section I, this Section 11 snd Section 12, and p3 otherwise provided by law,
the Holders shall be entitled to (1) vots with the holders of the Common Staek on ali
matters submitted for a vote of holders of Common Stock other than the election of
directors (a5 to which the Holders shall heve rights voting separately as a ¢lags a8 set oul
in this Secilon 11), (1i) when voting with the Common Stock on the rstters set forth in
Sectlon 11{z)()) a number of votes equal fo the mmber of shares of Conyron Stock fafo
which cach such share of Series B-1 Preferred Stock is then convertible at the thme of the
record date for the determination of the holders of Common Stock entitled to vote on the
mafter in question and (11§} notles of all stockholders’ mectings in sccordance with the
Cettificate of Incorporation and Amended and Restated By-laws of the Company (1ho
“By-Lawy"), and applicable law or xegulation or ptock oxchange rule, ns if the Holders of
Jaries B-1 Prefered Stock were holders of Common Stock. '

()  Por ns long as (i) at Jeust 1,000,000 but less than 3,000,000 shareg
of Sories B-1 Preferred Stock (or, if lesa than 1,000,000 shares of Series B-1 Profored
Stock are then outstanding, an aggregate of 1,000,000 shares of Series B-1 Preforred
Stock gnd Serles B-2 Preferred Stugk) are outstanding the Halders of u majority of the
then onistanding sharos of Sexles B-1 Preferred Stock shall have the exchuive right,
voting separately ag & class, to appoint and elect one director; (ii) at Ieaat 3,000,000 but

. lesa than 5,000,000 shares of Series Bl Preferred Stock are outstanding the Holders of &

majarity of the then outstanding shares of Seiles B-1 Preferred Stock shall have the
exclusive Hight, voting separately a3 n class, to appoint and elect two direclors; (iif) at
least 5,000,000 but less than 7,000,000 shares of Seriey B-1 Preferred Stock are
oulstending the Holders of & majority of the then outstanding shares of Series B-1
Proferred Stock shall have the exclusive rght, voting separately as 8 alass, to appoint and
olect three directors (i least ope of whomm shall be an Independent Direcior); (1v) at least
7,000,000 but leas than 9,000,000 shares of Serica B-1 Proforred Stook are outstanding
the Holders of s mujority of the then outetanding shares of Serfes -1 Preferred Stock
shall have the sxclusive right, voting sepasately as a clnss, to appoint and eleat four
directors (at loust two of whom shall bu Independent Direotors); (v) ut least 9,000,000 but
17
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leas than 11,000,000 shares of Sexies B-1 Proforred Steck are outstanding the Holders of
p majority of the then outstanding shares of Series B-1 Preferred Stock shall have the
exclusive right, voting separately ad o olass, to appoint and eleot five directors (at-Jcast
two of \whom shall be Independent Dirsctors); and (vi) at least 11,000,000 shares of
Series B-] Preferred Stock are gutstanding the Holders of a rmigjority of the then
putstanding shares of Beries B-1 Prefund Stack shall have the excluslve right, voting
separately as & class, to appoint and slect aix direotors (at lenst threo of whom shall by

' fndependent Direstors) (exch such direcior, herein referred to as a ''Serieg B-1 Director”).
- Notwithstanding the foregoing, if at any time the total number of direclors constituting

the whole Board of Directors does not equal 15 (except pursuant to the last senience of
this Section 11 (b)), then the number of directors the holders of Serles B-1 Proferred Stack
are entitled fo appoint ond elect (ineluding proportionately the number of such directors
who must be Independent Directors) shall bo equal to (i) the number of directors such
holders would be entitled to appoint and elect (including proportionately the number of
such directors who must be Independent Directors) pursuant to the fivst aentence of ths,
Section 11(b) multipiied by (il)(a} the fotal number of dircotors constituting the whole
Board of Direstors divided by (&) 15, rounded up or down to the nearest whole number;
pmyided, however, (A that so long ag en apgregate of at least 1,000,000 shares of Sorles
B-1 Preforred Stock and Series B-2 Preferred Stock are ontstanding, the number of
Serles B-1 Directors shall not be less than 1, nnd (B) that the number of Series B-1
Directors required to be Independent Directors shall not exceed, for any ghven munber of
Serles B-1 Divectors, the number of Independent Directorg required by the firat sentence
of this Seetlort 11(b). In connection with any annual or specinl meeting of stockholders
of the Company at which diroctors ars to ha elected (or any aotion by writien consent in
licu of a mesting), the Holders of the Series B-1 Preferred Stock shall bo entitled to elest
such number of Series B-1 Directors as specified by the first two sentences of this
Section 11(b) based on the number of shares of Series B-1 Prefizrred Stock outstanding on
the record date For such meeting {or writlen consert), The holders of record of the shares
of Common Stock and of any other class or zeriea of capitul stock entitled fo vots on the
election of directors (othex than the Series B-1 Preferred Stock), exclusively and voling
together as a single class, ahall, subject to the rights of any ndditional serieg of Preferred
Stock that may be established from tims to time, be entitled to elect the balance of the
16181 munber of direstors of the Company at any meeting of stockholders of e Company
at which directors are o be cleoted that nre not to be eleoted or appointed by the Holders
of the Berles B-1 Proferred Stock. Upon the Tssug Date, and at each time following the
1ssue Duto that an increnss in the number of sharos of erdes B-1 Proferred Stock
ontstanding shall entitte the Holders thersof to an increase in the number of Series B-1

Ditectors that may then be elected or appointed, if at such time there are not otherwige

sufficlont vacancics on the Hoard of Directors to permit the election or appointment of
such additionnl Beviey B-1 Directors, the nunber of directors conatituting the whele
Bourd of Diretars shall be increased by the smatlest number sufficent to maka possible
the smmediale slection or sppotntment of all the Series B-1 Directors that the Holdors

* ghail thon be entitled to elect or appoint pursoant to this Section 11; provided, however,

that {f the total number of directors constitwting the Hoard of Directors shall at any time
exceed 15, then upon the cxpiration of the then current texm of directorg (or, If earlier, the

13

HEE SERVICE WURe [T S ho T+ b S A WA § ryg.

p R L = ]




Fax Sent oy

[l FAC=] A= ls R R uLr ooHVILH LI

resignation, removal or death of any director then serving other then 8 Serles B-]
Director), the number of directors constituting the Board of Directors shall autamatcally
be reduced to 15 (but not below the number of directors then serving whouo terms ghail
not have expired or been terminated by resignation, removal or death).

(c)  PachSeries B.]1 Dircelor so elected shall serve unt] his or her
sucoessor i elected and qualified or ks or her earlior reaignation or removal; any
vacanoy or newly oreated directorship in the position of any of the Series B-1 Directors
(which, for avoidance of donbt, yhall includy not only vacancles in positions that were
provioualy occupied by any Series B-1 Dlireotors but also any vacancy or newly created
directorship on the Board of Directors oceurring at a time when the Holders of the Series
B-1 Preferred Stocl are entitled fo clect Series B-1 Directors pursuant to Section 11(b)
hereof and the filling of such vacaney or newly created directorship would fheilitate the

fulfillment of such rlghts of the Holdera of the Serlea B-1 Preferred Stock) may be filled

only by the Holders of u majority of the then outstanding shares of Seriss B-1 Preferred
Stoek or by noy remaining Series B-1 Dircetors and not by cither the holders of any othor
clasg or serles of capital stock or the Board of Direotors generally; and each Serles B-1
Director may, during s or her term of office, bo removed at any dme, with or without
cause, by and only by the holders of u majority of the then qutstanding shares of Sories
B-1 Proferred Stock, ot a spectal meeling oalied for sush yurpoye or by wriften consent of
avch holders, snd any vacancy created by suich removal may also bs filled by such
holders at such mesting or by such congent. Notwithstanding the foregoing, at such time
a3 the number of shares of Seres B-1 Preferted Stack otstanding falls below any
threshold sot forth in Sectlon 11(b) snch that the number of Series B-1 Directors to be
glected nt the next annual mecting of stockholders pursuunt to Section 11(b) would be
reduced, then (i) the term of office of each Series B-1 Dixevtor shall continue until the
next meeting of stockhiolders at which direciors are to be elected (or the earlier
resignation, removal or death of such Series Bl Director), notwithstanding the fast that
the number of shares of Serios B-1 Preferred Stock has fallen below any threshold st
forih In Section 1 1(b), and at such next meeting the Holders of the Series B-1 Preferred
Stock shall only have the right to elect such number of Series B-1 Directors as axe
permitted by Section 11(b) hereof based on the number of shares of Sertea B-1 Preforred
Stock outstanding on the record date for suoh meeting, and (if) any such vaeansy which
would not be filled by a Jeries B-1 Director at such mesting may be filled prior fo or at
such meeting by the Bourd of Directors or the stockholders of the Company gencrally,
and not by the Holders of Series B-1 Preferred Stook voting as a separate cless, in
accordance with the Certifioats of Incorporation, the By-Lawas and applicable law. The
Company and the Buard of Diveotors shall fuke any and all actions within their respectlve
power to ensure compliance with the tery of this Section 1. '

(&  Bachholder of Seriey B-1 Preferred Stock will have obe vot per
share on any matter on which Holders of Sexles B-1 Profirred Stock are entitled t vote
separately 19 a class, whether at & meeting or by writtent congent.

‘ (2)  IfHolders of Serisg B-1 Preferred Stock are entitled to vote
together as a separate and stnglo class with Parity Securities (other them sny olasy of
19

[ 40 o1y ¢ 3+ B B I A3 .

LTS




rasx sent by

» SULphHUoIbDL

series of Parity Securitiey that voles with (ke Common Stocl us to the eleetion of
dirsctors or otherwiss), for prurposss of determining the voting powers of the Holders of
Series B«1 Preferred Stock, each Holder will be entitled to 1000 votes for each $1,000 of
liquidation preferenca to which itg shares of Series Bol Preferred Stock are entitled. If
Holders of Seriea B-1 Preforred Stoek ars entitled to vote together as a separate class with

"uny other geeurities, exch Holder will be entitled to the number of votes squal to the

number of shares of Cummon Stock Into which eech guch shave of Series B-1 Preferred
Stoek is then convertible af the time of the related record datw (or the Hme of the voiz if
no record date is fixed),

(fi  Forso long a9 at lenst 3,000,000 shares of Series B-1 Preferred
Stouk mre outstanding the Holders of u majority of the then outstanding shares of Serlea
B-1 Proferred Stock shall have the right, subjeet to complinncs with applicable NASDAQ
Markstplnoe Rules and U.S, Seourities and Exchange Commission rules and regeletions,
10 designate one (or, subject to the lust sentence of this Section 11(f), more) of the Series
B-1 Directors to sit on each eommittes of the Board of Direotors (such rights, the
“Commttes Rights”); provided that with respeot o any committes of the Board of
Direotors required under applicable NASDAQ Masketplace Rules or U8, Securities and
Exchange Commission rules and rogulations to be comprised solely of Independent
Directors, such holders shall be patitled to Committes Rights only to the extent that any
Series B-1 Directors ure Independent Directors, Subject to the proviso at the end of the
immediatoly preceding sentence, the number of Jeries B-1 Directors that the Holders are
entitled to designate to sit on any committes of the Board of Direotors pursuant to their
Committee Rights shull be equal to the fotal number of directors constituting such
commiitee times n fraotinn, of which the mmerntor ts the numbe of Sedes B-1 Direotors
on the Board of Direotors at such time, and the denominator {9 the total number of
direotors constituting the whole Bonrd of Directors at such time, reunded up or down to )
the rearest whole number (but in any case not less than one).

Section 12, Specinl Clags Vote Matters, For so long us an aggregato of at
least 6,250,000 shares of Scries Be1 Preferred Stock and Series B-2 Preferred Stocl ure

jssued and outstandlng, in addition to any voie or cansent of the stockholders of the
Company required by law, NASDAQ rules, the Certificate of Incorporation or the By-
laws, neither the Company ner any of its Subsidiaries will taie my of the following
actions, either direcily or indirectly, whother by merger, consolidation or otherwise,
following the Issue Date without having obtained the prior written consent or affirmative
vote of the Holders of at Jeast a mejority of the then outstanding shares of the Seriey B-1
Preferred Stock and the Serles B-2 Preferred Stock, voting together nd a geparate class,
sifher by written consent or by the affirmative vote of the Holders of at least o mujonity of
ko then outstanding shares of tho Series B-1 Preferred Btook and the Series B-2 Preferved
Stock, at & meeting called for thut purpose, consenting or veting (s the case may he)
together as a separate claas:

, (a}  any graat, creation, authorization or issuance (or the Increase in the
authorized number) of any class or series of caplta] stock or any opiions, warrants,
convertible yecarities or other tights of any kind to acyuire or receive alures of cupital
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stock of the Company, ot the issusnce, sale or other disposition.by the Compuny of any
shares of caplial stock, ot of any options; warrants, convertible seourities or other such
rights, held by the Company In treasury, other then in conneetion with (A} the exervlse of
employeo options in accordance with thedr terms, or (1) the granting of equity based
compensation to the extent approved by the Board of Directors; .

(%) any consolidation or merger with or into nuy other entity, the
consolidation or merger of any other entity with or into the Company, or any Hguldation,
dissolution or winding-up of the business and afthirs of the Company, or the sale of all or
substamtially all of the Company’s property or busineas or other asgots or the sele of all or
substantlally all of'the stock or nssets of XM Satallite Radio, Inc.,, XM Satellite Radio
Holdings, Ino. or Satellite CI) Radio Ino.;

(&) exeept with respect tn ety sale or disposition of the Washingtont
D.C. Property or in the ordInary courge of business, uny acquisition or disposition of
assels, in each case, huving a yalue of more than $10,000,000, or any sevies of related
soquisitions or dispositions having a valus In the aggregate of more then $20,000,009, in
the aggrepate; )

(d)  ony sale or fransfer of (fnoluding without limitation any spin-off,
gplit-off or similar transecion with regpect to) any equity security or ownership intercsts
in any Compauy Subsidiary (a3 defined in the Investment Agresment) that at the relevt
time {3 a material Company Subsidinry, any merger or consolidstion of any such
Company Subsidiary, or any liquidation, dissolution, or sele of substantially all the assets
of any such Company Subsidiary, in each case other than any such trensaction that would
not result In such Compeny Subsidiary no longer being wholly-owned, dizectly or ,
indixectly, by the Company; provided, however, that any Company Subsidiary that holds
any FCC or other material Heanse or any satellite contract or other materiel contract, or
that holds any material nssets, or that genurates any materia] revenus, or that is otherwlse
material, shel] constifute a material Compeny Subsidincy for purposes of this Section - -

12(dy

(&)  anyincurrence of indebtedness, or the uesnmption or guaranes of
the obligations of any person, ofher than (i) the incurrence, assumption of guarantcs of
indebredness not in excess of $10,000,000 per calendar year or (i) to the extent approved
by the Doard of Direstors of the Company prior to the enitry of definitive documentaiion
therefbr, the incurrente of indebtedness to refinance, repluce or restructure existing
indebtedness in an amount not in excess of the principal {or, in the case of any securities
with orlginal issuance discount, acereted valua), plus premium, if any, and aceraed

ntereat ont such existing Indebiedness;

()  conducting or cngeging in any business in ny materlal reypect
other than the business In which the Company and ity Subsidlarics are engaged as of the
date hereof and any bnainess reasonnbly retated or cornplementiary thereto;
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(g)  amending, altering, repealing, or adding any provision to the
Cextificate of Incorporatlon (insluding, without Hmitation, this Certificate of
Designations) or By-laws in o manner that adversély affects the powers, rights, privileges
or preferences of the Holders of the Serics B-1 Preferred Stock and/or the Serdes B-2
Preferred Stock; :

()  except ug provided for In this Certificate of Designations, any
increase or decreass in the tofel number of directors conatituting the whole Board of

Directoys; and

(@}  entering into an agreoment for, or committing to agres to iake, or
consenting to, any of the foregoing ections,

- Section 13, Practional Shares. (2) No fraciional shared of Cammon Stock
will ba izsued as & result of any conversion of shares of Serles B-t Preferred Stock.

(b)  Inllou of mny.Factional share of Common Stock ofhierwiee lzsnable

" inrespect of any conversion pursuant to Section 7 hereof, the Company shall pay an

amount in cagh (computed to the nearsst cont) equal (o the same fraction of the Closing
Price of the Common Stock delermined as of the sseond Trading Day lmmediataly

preceding the Conversion Dale,

(&)  1fmore ihan one share of the Series B-1 Preferred Stock is
simrendered for conversion at one time by or for the same Holder, the number of ful)
shares of Common Stock fssunble tpan conversion thersof shall be computed on the
basia of the nggregate number of shares of the Seriog B-1 Preferred Stock so surendsred,

Section 14, Reservation of Common Stack. (8) The Company shall at all
times reserve md keep available out of its authorized and unissued Common Stock or
shares noquired by the Company, solely for iasoance upon the conversion of shares of
Series B-1 Preferred Stook ey provided in this Certificude of Deslgnations, free from any
preemptive or ather simifar rights, such number of hares of Coramon Stock as shall from
time to time be Issuable upan the conversion of nll the shures of Series B~1 Preforred
Stook then outstanding, The Company shall take all such corporate and other actions as
from lme to time may be necessary to enmurs that all shares of Common Stook luguable .
upon gonversion of shurss of Serfes B-1 Preferred Stock at the applicable Conversion
Rate in effect fror time to time will, upon issue, be duly snd validly suthorized and
fssued, fully paid and nonassessable and free of any preamptive or similar rights. For
purposes of this Section 14, the number of sheres of Common Stock that shall be
doliverable upon the conversion of afl outstanding shares of Sexies B-[ Preferved Stock
ahall be computed ay if ut the time of computation all yuch outstandlng shares were held

by n gingle Holder.

()  Notwithstanding the foregoing, the Company shall ba entitled to
deliver upon conversion of vlures of Serigs B-1 Proferred Stock, as hersn provided,
shares of Common Stock scquired by the Company (In lisu of the isyuance of authorized
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and unisyued shares of Common Stock), so long as (i) any such acquired shares are free
and ¢lear of all lieny, charges, security infereats or encumbrances (other then liens,
charges, seowrity interests and other sncumbrances created by tho Holders) and (ii) ail
such scquired shares hiave al] tho same attributes ag any other shaze of Common Stock
then ouistonding, including without limitation any vights that may then ba attached to all
or substantially all of the Comtmon Stook then outstanding pursuant to any stockholders
riglis plan or sirmilar arm:;gsmfmt

{c) Ail shares of Common Stook delivered upon conversion of the
Series B-1 Preferred Stock shall be duly authorized, validly issuad, fully paid and non-
aysuasuble, fros and clear of all liens, claims, security interosls and other encumbrances
{other than liens, charges, security interests and other eacumbraness cr::ated by the

Holders),

' (d) Prior to the delivery of eny securitics that the Company shall be
obligated to deliver upon conversion of the Series B-1 Preferred Btock, the Company
shall use its rensonable best efforts to comply with all federal and slate Iaws and
regulations thersunder requiring the registrmtion of such securities with, or sy approval
of or consent to the delivery thereof by, any governmental authority.

(8)  The Compuny hereby covensnts and rgrees that, if at any time the
Comrmon Stoek shall be listed on The NASDAQ Global Seleot Murket or any other

" national seourities exchangs or automated quotation system, the Company will, if

pemaitted by the rules of guch exchange or sulometed quotation systent, st and keep
ligted, so Jong as the Comunon Stock shall be 2o listed on such exchnnge or sufomated
quotation systam, all the Common Stock issuable upon conversion of the Serics B-1

Profem:d Stock,

_ (f)  Regulatory Mpters. Ifany shares of Common Stock ot eny other
property or securitiey that would bo issusble npon conversion of tharea of Series B-1
Preforred Stock require the approval of any governmental authority befure such shaves
may be issued upon conversion, the Campaty, at the request nod expense of the holder(s)
of such Series B-1 Preferred Btock, will uge its redponnble beat efforis to coopetate with
the holder(s) of such Series B-1 Preferred Stock {o obtain such approvals. Neither the
Campany nor any it subsidiaries shall be required to take (or comumit to take) any actions
pursuant to this Seation 14(f), if the Company determings, In good faith, that such actions
would reasonably be expected to have 1 material edverse effect ou the Company and its

subeidinries, taken as a whole.

Section 13, Fquol Treatmont. o the extent that the Compuny revlnsaifies,
subdivides or combines the Serles B-2 Preferred Stock, the Seties B-~1 Proferred Stock
shall be reclassified, subdivided or combined ot an equal per share basis.

' Sectlon 16, Replacement Cerilflcates, The Company shall replace eny
mufilated Series B-1 Preferred Slock certificale nt the Holdsr's expenas upon surrender of
that certificate to the Company, The Conpatty shall replace certificates that become
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destrayed, atolon or loat at the Holder’s expense upon dolivery to the Company of
satisfuctory evidense that the certificate has been destroyed, stolen or loat, logether with
any indemnity that may reasonably be required by the Company.

Section 17, Miscellaneons, (8) All notlees referred to hereln shall be In
writing, and, unless otherwise apecified hevgin, all notices hereunder shall be deerned to
have been given upon the earlier of receipt thereof or three Business Days afler the
mailing thereof if sent by registered or certified mail with postage prepald, addressed;

() if to the Company, to ils office at 122 Avenue of the Amerivas, 36% Floor, New York,
New York 10020, Attention: Chief Pinancinl Offfver, oz (i1} if to any Holder, to such
Holder at the address of such Helder as listed in the stock record books of the Company,
or (iii) fo such other pddress ay the Company or any such Holder, a3 the case may be,

ahall have designated by notice similardy glven.

() The Company ghall pay any end all stock transfor and documentary
slemp taxes that may be payable in respect of any lssuanes or delivery of shares of Series
B-1 Preferred Btock or sheres of Common Stock or other secimifies {ssned on account of
Series B-1 Preferred Stock pursuant hereto ox certificates representing such ahores or
seonrities, The Company shall not, owever, be required to pay uny such tax that may b
payable in respect of any transfer involved In the issuance or delivery of shares of Serles
B-1 Profetred Stock or Commeon Stock or other securities in a nume other than that in
which the shares of Serlos B-1 Preforred Stock with reupect to which such shares or other
geouritles are issued or dolivored were registered, or in respoot of any payment to any

‘Person other than a payment fo the registered holder thereof, end shall not be required to
- make any such issuance, delivery or payment unless and until the Person otherwise

ontitled to such issnance, delivery or payment has paid to the Company the amount of any
auoh tax or hng established, to the reasonable satisfaction of the Company, that such tax

hay been pald or i3 nof payable.

(c) Mo share of Serles B-1 Preferred Stock shell have any rights of
proemption whafsoover us to any securities-of the Company, or any warranis, dghis or
opHons issued or granted with respect thereto, rogardless of how suoh seonritics, or such
warranty, rights or options, may be degignated lssued or granted; provided, howayer, that
the Investment Agreament provides the Holder of the Saries B-1 Preferred Stock with a
parioipation right in the care of any lvsunnge of new equity securities by the Company,
subjeet to and ir acvordance with the termy and oonditions get forth thereln.

(D Theshares of Beriey B-1 Proferred Stock shall not lisve any voting
poveers, prefetences or relative, participating, optional or pther special rights, or
qualifications, lHmitations or restrictions thereof, other than as set forth hergin or In the
Certificate of Tncorporation or as provided by applicable law.

(e}  Adiugent of Shares Nurnbers. I, nfter the Isvus Date, there Iz a

subdivision, apllt, atock dividend, combinatlon, reclassification or almilay svent

(" Adinsiment Bvent™) with respect to any shares of Series B-1 Prefirred Stock ar Series
B-2 Preforred Stock, then upon the effectiveness of such Adjustzent Bvent all references
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in Sections 11 and 12 to specific numbers of such shares shall automatically be adjusted
 proportionately, so that the Holders of such shares will retain the seme rights under
Sections 11 and 12 immediately following the effectivencss of such Adjustment Event as

~ they did immediately prior thereto.
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IN WSS WHEREOF, S1r1u3 XM Rapio {Nc hus caused this Certificate of
Deslgnarions ta be signed by jts uuthorlzed corporate officer this 5¢h day of Mayeh , 2009.

Snuos XM Rabio Ine,

| %@%@

Name: Patrick ¥ Ponnally
Tifle Bxacuti ce Praegident,
General Caungel and Beoratary
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EXHIBIT 3




- Delaware ...

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF STATE OF THE STATE OF
DELAWARE, DO HEREBY CERTIFY THE ATTACHED i’S A TRUE AND CORRECT
COPY OF THE CERTIFICATE QF DESIGNATION OF "SIRIUS XM RADIO
INC.", FILED IN THIS OFFIYCE ON THE FIFTH DAY OF MARCH, A.D,

2009, AT 2:._20 OMCLOCK P.M.
A FILED GOPY OF THIS3 CERTIFICATE HAS BEEN FORWARDED T(Q THE

NEW CASTLE CQUNTY RECORDER OF DEEDS.

S,

Jalirey W. Bullock. Secretary of State
2230857 8100 AUTHENTWCATION: 7170009

DATE: 03-05-09

080240538

You may verify this certificate online
at corp.delawareg. gov/authver.shimi




State of Delaware
Secre of State
Division of Corporations
Dalivered 02:19 PM 03/05/2008 .
FILED 02:20 PM 03/05/2009
SRV 080240538 - 2230857 FILE

CERTIFICATE OF DESIGNATIONS
‘ QF_
CONVERTIBLE PERPETUAL NON-VOTING
FREFERRED STOCK, SERIXS B-2
Or
Siriug XM Radio Tue.

Pursuant to Section 15 of the
General Corporation Law
of the State of Delaware

Sirius XM Radio Inc., & corporation organized and existing under the General
Corporation Law of the State of Delaware (the “Company™), in accordance with the
provisions of Sections 103 and 151 thereof, DOES HEREBY CERTIFY:

First: The Amended and Restated Certificate of Incorporation of the Company
authorizes the issuance of 50,000,000 shares of preferred stock, par value 30.001 per
share, of the Company (“Preferred Sfock™) in one or more series, and expressly
suthorizes the Board of Directors to provide, out of the nnissved shares of Preferred
Stock, for series of Preferred Stock, and, with respect to each such series, to fix by
resolution or resolutions the number-of shares constituting and the designation of each
series of Preferred Stock, the voting powers (if any) of the shares of such series, and the
preferences and relative, pasticipating, optional or other special rights, if any, and the
qualifications, limitations or restrictions thereof, '

Seconn: The Board of Directors, in accordance with the provisions of the
Amended and Restated Certificate of Incorpotation, a3 amended, the Amended and
Restated By-laws of the Company and applicable Jaw, adopted the following resolution
on February 15, 2009, providing for the issuance of a series of 11,500,000 shares of
Preferred Stock of the Company desigrated as “Convertible Perpetual Non-Voling
Preferred Stock, Serles B-2".

RESOLVED, that pursuant to the provisions of the Amended and Resiated
Certiflcate of Incorporation, the Amended and Restated By-laws of the Company and
applicable law, & series of Preferred Stock, par value $0.001 per share, of the Company
be and hereby is created, and that the sumber of shares of such seres, and the voting and
other powers, designations, preferences and relative, participating, optional or other
rights, and the qualifications, limitations and restrictions thereof, of the shares of such

serieg, are as follows:




RIGHTS AND PREFERENCES

Section 1. Designation. There is hereby created ot of the authorized and
unissued shares of preferred stock of the Company a series of preferred stock designated
as the “Convertible Perpetual Non-Voting Preferred Stock, Series B-2" (the “Series B-2
Preferred Stock™). The number of shares constifuting such series shall be 11,500,000. .
(Other than shares issued (%) pursuant to the Investment Agreement or (y) in connection
with a stock split, dividend or distribution payable only {0 Holders of Series B-2
Preferred Stock in respect of existing shares of Series B-2 Preferred Stock, so long as any
shares of Series B-2 Preferred Stock or Series B-] Preferred Stock are issued and
onigtanding, the Company shall not issue, or enter into any agreement to issue, any shares
of Series B-2 Preferred Stock, or increase the nuthorized number of shares of Sexies B-2 .
Preferred Stock, without the prior written consent or affirmative vote of the Holders of at
least 75% of the then outstanding shares of Series B-2 Preferred Stock and Series B-t
Preferred Stoek, given in writing or by vote at a meeting, consenting or voling (s the
case may bt) together as a separate class.

Section 2 Ranking. (2) The Series B-2 Preferred Stock will rank,
with respect to dividend rights, on a parity with the Company’s series of preferred stock
designated as the “Convertible Perpstual Preferred Stock, Series B-1" (the“Serics B-1
Preferred Stock™), the Company's common stock, par value $0.001 per share (the
“Cpmmon Stock™), the Series A Converiible Preferred Stock, each other class or series of
capital stock of the Company the {erms of which expressly provide that such class or
series will renk on a parity with the Series B-2 Preferred Stock as to dividend rights and’
each other class or series of capital stack the terms of which do not expressly provide that
it yanks senior to or junior to the Series B-2 Proferred Stock as to dividend rights
(provided that oy such other class or series of capital stock is anthorized in accordance
with the terios of Seclion 12 of this Certificate of Designations, to the extent Section 12
remains applicable at the time such class or series of capital stock is authorized).

(b) - The Serics B-2 Preferred Stock will rank, with respect fo rights on
liquidation, winding-up and dissolution, (i) on a parity with the Series B-1 Preferred
Stock and cach other class or series of capital stock of the Company the terms of which
expressly provide that such class or series will rank on e parity with the Series B-2
Preferred Stock as to rights on liquidation, winding-up and dissolution of the Company
(provided that auy such other class or serfes of capital stock is authorized in accordance
with the terms of Section 12 of this Certificate of Designations, fo the extent Section 12
remains applicable at the time such class or series of capitel stock is authorized) and
{ii) scnior to the Common Stock, and the Series A Convertible Preferred Stock and each
other class or scries of capiial stock the termg of which do not expressly provide that it
ranks on a parity with or sepior to the Series B2 Preferred Stock as to rights on
liquidation, winding-up and dissolution of the Company (provided that any such other
olass or series of vapital stock is authorized in accordance with the terms of Section 12 of
this Certificate of Designations, to the extent Section 12 remaing applicable at the time
such class or series of capital stock is authorized). '




(&)  The Series B-1 Preferred Stock and each other class or series of
capital stock of the Company the terms of which expressly provide that such class or
" series will rank on a parity with the Series B-2 Preferred Stock a5 to dividend rights and
rights on liquidation, winding-up and dissolution of the Company (provided that any such
other class or series of capital stock is euthorized in nocordance with the terms of Section
12 of this Certificate of Designations, to the extent Section 12 remaing applicable at the
time such class or serics of capital stock is suthorized) are herein referred to as “Parity
Securities,” - :

Section 3. Definitions, Unless the context or use indicates another
" meaning or intent, the following terms shall have the following meanings, whether used
in the singular or the plural: '

“Adjustment Event” bas the meaning set forth in Section 17(e).

“Affiliate” of any specified Person means any other Ferson direetly or indirectly
cantrolling or controlled by or under direct or indirect common control with such
specificd Person. For the purposes of this definition, (i) “control” when used with respect
to any speeified Person means the power to direct the manegement and policies of such
Person, directly or indirectly, whether through the ownership of voting securities, by
contract or otherwise; and the terms “controlling” end “controiled” heve meanings
correlative to the foregoing, (if) natural persons shell not be deemed to be Affiliates of
cach other, (i) the Company and its Subsidiaries shall not be deemed to bo Affiliates of
the Liberty Parties (as defined in the Investment Agreement), and (iv) the DirecTV Group,
Ine. (“DireeTV™) and its Subsidiaries shall not be devmed to be Affiliates of Liberty

“Media Corporation and its Subsidiaries. '

“Board of Directors” means the board of directors of the Company or any

committee thercof duly authorized to act in the relevant matier on behalf of such board of
directors.

“Businesy Day” means any day other than a Saturday, Sunday or any other day on
which hanks in New York City, New York are generally sequired or suthorized by law to
be closed.

“Certificate of Designations” means this Certificate of Designations of Sirius XM
Radio Ine., dated March 5, 2009 .

“Certificate of Incorporatjon™ means the Amended and Restated Certificate of
‘Incorporation of the Company, as amended. ‘

“Close of Business” means (i) with respect to the Record Date for any issuance,
dividend, or distribution declared, paid or made on or with respect to any capital stock of
the Company, the closing of the Company's stock register on such date, for the purpose
of determining the holders of capital stock entitled 1o reckive such issuance, dividend or
distribution, and {if) in all other cases, 6:00 pm, New York City time, on the date in
question.




“Closipg Price” of the Common Stock (or other relevant capital stock or equity
interest) on any date of determination means the closing sale price on such date ar. if nc
closing sale price Is reporied, the last reported sale price of the shares of the Common
Stock (or other relevant capital stock or equity interest) on The NASDAQ Global Select
Market. If the Common Stock {or other relevant capital stock or equity intersst) is not
traded on The NASDAQ Global Select Market on any date of determination, the Closing
Price of the Common Stock (or other relevant capital stock or equity intérest) on such
date of determination means the closing sale price on such date as reported in the
coraposite transactions for the principal U.S. national or regional securities exchange on
which the Common Stock (or other relevant capital stock or equity interest) is so listed or
quoted, or, if no closing sale price is reported, the Jast reporied sale price on the principal
11.8. national or regional securities exchange on which the Common Stock (or-other
relevant capital stock or equity interest) is so listed or quoled, or if the Cormon Stock (or
other relevant capital stock or equity interest) is not so listed or quoted on a ULS. national

. or repional securities exchange, the last quoted bid price on such date for the Common
Stock (or other relevant capital stock or equity interest) in the over-the-counter market as
reported by Pink Sheats LLC or similar organization, or, if that bid price is not available,
the market price of the Commion Stock (or other relevant capital stack or equity interest)
on that date as determined by a nationally recognized independent investment banking
firm reteined by the Company for this purpose.

For purposes of this Certificate of Designations, all references herein to the
“Closing Price” and “last reported sale price” of the Common Stock {or other relevant
capital stock or equity interest) on The NASDAQ Global Sclect Market shall be such
closing sale price and last reported sale price as reflected on the website of The
NASDAQ Global Select Market (hitp://www.nasdaq.com) and o5 reporied by Blonmberg
Professional Service; provided that in the event that there is a discrepancy between the
closing sale price or last reported sale price as reflected on the website of The NASDAQ
Globat Select Market and as reported by Bloomberg Professional Service, the closing
sale price and Jast reported sate price on the website of The NASDAQ Global Sclect
Market shall govern.

“Common Stock™ hag the meaning set forth in Section 2(a)-
“Company” means Sirius XM Radio Inc., a Delaware corporation
“Conversion Date" has the meaning set forth in Section 7.

“Conversion Rate™ meanAs 206.9581409 shares of Common Stock per share of
Series B-2 Preferred Stack, subject to adjustment in accordance with the pravisions of
this Certificate of Dasignation.

“Exchange Property” has the meaning sed forth in Section 10(z).

“Holder” means the Person in whose neme the shares of the Series B-2 Preferred
Stock are registered, which may be treated by the Company and the Company’s transfer
agent and registrar as the absolute owner of the shares of Series B-2 Preferred Stock for




the purpose of making payment and settling the related conversions and for all other
purposes. '

“Investment Agresment” means the Investment Agreement, dated os of February
17, 2009, between the Company and Liberty Radio, LLC, a Delaware limited lisbility
company, as amended. : .

“Issue Date” means the date upon which any shares of Seties B-2 Preferred Stack
are first issued. . .

“Liguidation Preference” means, as to the Serics B-2 Preferred Stock, $0.001 per
shae (as adjusted for any split, subdivision, combination, consolidation, recapitalization
or similar event with respert to the Series B-2 Preferred Stock).

“Parity Securities” has the meaning set forth in Section 2(c). For the avoidance of
doubt, the term “Parily Securities” does not mean or include the Common Stock.

“Person” means a lepal person, including any individual, corporation, estate,
partnership, joint venture, assoclation, joint-stock company, limited liability company or
tust, '

“Preferred Stock” has the meaning set forth in the recitals.

“Record Date” means, with respect to any issuance, dividend, or distribution
declared, paid or mede on or with respect to any cepital stock of the Company, the date
fixed for the determination of the stockholders entitled to receive such issuance, dividend

or disfribution,

“Repulatory Approval” means, to the exient applicable and required {o penmit &
Holder to convert such Holder's shares of Seres B-2 Preferred Stock into Common Stack
or Series B-1 Preferred Stock and to own such Common Steck or Series I3-[ Preferred
Stack without such Holder being in violation of applicable law, rile or regulation, the
receipt of approvals and authorizations of, filings and registrations with, notifications t,
or expiration or termination of any applicable waiting period under, the Hart-Scott-
Rodino Antitrust Improvements Act of 1976, as amended, and the rules end regulations

thercunder, o

“Reorganization Event” has the meaning set forth in Section 10(a).

"Series A Preferred Stack” means the shares of the Company’s Series A
Convertible Preferred Stock. ' -

“Series B-1 Preferred Stock” has the meaning set forth in Section 2,

‘Sedes B-2 Preferred Stopk™ has the meaning set forth in Section 1.

“Trading Day” means a day on which the shares of Common Stock:




(i)  are not suspended from trading on any national or regional
securities exchange or asseciation or over-the-counter market at the Close of

Business; and

(i)  have traded at least once on the nationsal or regional securities
éxchange or association or over-the-counter market that is the primary market for
the frading of the Common Stock.

“Transfer” means a transfer, directly or indirectly, of beneficial ownership of
shares of Series B-2 Preferred Stock by the Holder thereof to any Person. Forthe
avoidance of doubt, as used herein the term Transfer does not include a Qualified
Hedging Transaction, a Qualified Pledge, or a Qualified Stock Lending Transaction, as
such terms are defined in the Investment Agreement,

“Washington D.C. Property” means the properties Jocated at 1500 Bckington
Place NE, Washington D.C. 20002 and 60 Florida Avenue NE, NE, Washington D.C.

20002.

Section 4. Dividends. (a) From and after the Issue Date, Holders shall be
entitled to receive, when, as and if declared by the Board of Directors, out of eny funds
legally available therefor, non-camulative cash dividends in the amount deteymined as set
forth in Section 4(b), and no more. '

(b)  Ifthe Board of Directors declares and pays a cash dividend in
respect of Common Stock or any other dividend or disiribution in respect of Common
Stock for which no adjustment in the Conversion Rate is required to be made pursuant to
Section 9 or Section 10 (other than a distribution of rights issned pursuant to a
stockhalders’ rights plan (in which event the provisions of Section 9(b) shail apply),
including without limitation any dividend or distribution declered before and paid after
the Jssue Date, then the Board of Directors shall declare and pay to the Holders of the
Series B-2 Preforred Stock, on the same dates on which such cash dividend (or other
dividend or distribution) is declared or paid, as applicable, on the Common Stock, a
dividend or distribution in the same form and in an amount per share of Series B-2
Preferred Stock equal to the product of (i) the per share dividend or distribution declared
and paid in respect of each share of Common Stock and (if) the number of shares of
Common Stock into which such share of Series B-2 Proferred Stock is then convertible,
 determined for this pupose as if Regulatory Approval hag been obtained; pravided,

however, that to the extent that the Company declares & dividend on the Serfes B-2
Preferred Stack and on any class or series of capital stock that ranks on parity with the
Series B-2 Preferred Stock with respect to dividend rights but does not make the full
payment of such declared dividends, the Company shall allocate the dividend payments
on a pro rata basis among the Holders of the Series B-2 Preferved Stock and the holders
of any class or series of capital stock that ranks on parity with the Series B-2 Preferred

. Stock with respect to dividend rights.

{c)  Each dividend will be payable to Holders of record as they appear
in the records of the Company at the Close of Business on the Reécord Date therefor,

G




which shall be the same day as the Record Date for the payment of the comsp’oﬁding
dividend to the holders of shares of Common Stock.

_ ()  Dividends on the Series B-2 Preferred Stock are non-cumulative.
- Declared and unpaid dividends shall bear no interest (except to the extent of any intersst
on-such dividends payable in respect of the Comuon Stock). '

Sectfon 5. Liguidotion (m) In the event of any voluiary or involuntasy
liquidation, dissolution or winding up of the affairs of the Company, Holders of Series -
B-2 Preforred Stock shall be entitled to receive out of the assets of the Company or
proceeds thereof logally available for distribution to steckholders of the Company, after
satisfaction of all labilities, if any, to creditors of the Company and subject to Section
5(b) and to the rights of holders of any shares of capital stock of the Company then
outstanding ranking senior to the Series B-2 Preferred Stock in respeet of distributions
upon liquidation, dissolution or winding up of the Company, and before any distribution
of such assets ur proceeds is made to or set aside for the holders of Common Stack and
any oher classes or series of capital stock of the Company ranking junior to tha Series B-
2 Preferred Stock as to such distribution, a liquidating distribution in an amounl cqual to
(i) the Liguidation Preference per share, together with an amount equal to all dividends, if
any, that have been declared but not paid on the shares of Series B-2 Preferred Stock
prior o the date of payment of such distribution (but without any accumutation in respect
of dividends that have not been declared prior to such payment date) plus (ii) the amount

- of the liquidating distributions, as determined by the Company (or the irustee or other
Person ar Persons administering the liquidation, dissolution or winding-up of the
Company in accordance with applicablc law) as of a date that is at least 10 Business Days

- hefore the first liquidating distribution is made on Series B-2 Preferred Stock, that would

be made on the number of shates of Common Stock into which such shares of Series B-2

Preferred Stock are then convertible on such date of determination and after any

liquidating distribution having been made on shares of Series B-2 Preferred Stock, as
adjusted for any actions between such date of determination and the Jiquidation dafe as
would require & change in the Conversion Rate hereunder.

(b)  Inthe event the assets of the Company available for distribution to
‘stockhiolders upon any liquidation, dissolution or winding-up of the affairs of the
Company, whether voluntary or involuntary, shall be insufficient to pay in full the
amounts paysble with respeet to all outstanding shares of the Serles B-2 Preferred Stock
and the corresponding amounts payable on any Parity Securities, Holders and the holders
of such Parity Secirities shall share ratably in any distribution of assets of the Company
in proportion to the full respective liquidating distributions to which they would
otherwise e respestively entitled.

()  The Company's consclidation or merger with or into any other
entity, the consolidation or merger of any other entity with or into the Company, or the
sale of all or substantially all of the Company’s propexty or business or other assets will
nat congtitute ifs liquidation, dissolution er winding up.




Section 6, Maturity. The Series B-2 Preferred Stock shall be perpetual
unless converted in accordance with this Certificate of Designations.

Section 7. Corversion. Subject to the receipt of the Regulatory Apptoval,
{o the extent applicable and required, each share of Series B-2 Preferred Stock shall be
convertible, ot the option of the Holder thereof, at any time, and from time to time, into
(i} the number of duly suthorized, validly issued, fully paid and nonassessable shares of
Common Stock equal fo the Conversion Rate in effect at the time of conversion (subject
to agpregation and the payment of cash in lieu of fractional shares as provided in Section
13 of this Certificate of Designations) or (ii) one duly authorized, validly issued, fully
paid and nonassessable shate of Serivs B-1 Preferred Stock for each share of Seriecs B+2
Preferred Stock. In order te convert shares of Series B-2 Preferred Stock into shares of
Common Stock or Series B-1 Preferred Stock, the Holder must surrender the certificates
representing such shares'of Series B-2 Preferred Stock, accompanied by transfer
instruments reasonably satisfactory to the Company, at the principal office of the
Company (or such other place mutually acceptable to the Holder and the Company),
together with written notice that such Holder elects to convert all or such number of
shares represented by such cerlificates as specified therein  With respect to a conversion
pursaant ta this Section 7, the daie of receipt of such certificates, (ogether with such
notice, by the Company or its amhorized agent will be the date of conversion (the
“Conversion Date™). In the event that 8 Holder Transfers shares of Series B-2 Preferred
Stack, other than in connection with a Transfer permitted by and in accordance with the
terms of Section 4.2(b)(1) or (2) of the Investment Agreement, such shares of Series B-2
Preferred Stock so Transferred shall be automatically converted into shares of Common
Stook in accordance with clause (i) above ot the Conversion Rate then in effect
jmmediately prior to such Transfer by a Holder (in which case the date of such Transfer
shall be deemned to be the Conversion Date).

Section 8. Conversion Procedures. {a) On the Conversion Date with
respect to any share of Series B-2 Preferred Stock, certificates representing shares of
Common Stock or Series B-1 Preferred Stock, as applicable, shall be promptly issued and
delivered to the Holder thercof or such Holder's designee upon presentation and
surrender of the certificate evidencing the Seres B-2 Preferred Stock to the Company and,
if required, the fumishing of appropriate endorsements and transfer documents and the
payment of all transfer and similar taxes. :

(&)  From and afler the Conversion Date, the shares of Series B-2
Preferred Stock to be converted on such Conversion Date will cease to be entitled to any
dividends that may thereafter be declared on the Series B-2 Preferred Stock; said shares
of Series B-2 Preferred Stock will o longer be deemed to be outstanding for any
purpose; and all rights (except the right to receive from the Company the Common Stock
or Series B-1 Preferred Stock upon coaversion thereof and any dividends previously
declared on the Series B-2 Proferred Stock but not paid) of the Holder of such shares of
Series B2 Preferred Stock to be converted shall cease and terminate with respect to such
shares. Priar fo the Conversion Date, except ag otherwise provided herein, Holders shall
have no rights as owners of the Common Stock (or other relevant eapital stock or equity
interest into which the Serics B-2 Preferred Stock may then be convertible in accordance
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herewith). (inciuding voling powers, and rights to receive any dividends or other
distributions on the Common Stack or other seourities issuable upon conversion) by
virtue of bolding shares of Series B-2 Preferred Stock.

(¢)  Shares of Series B-2 Preferred Stock duly converted in accordance
with this Certificate of Designations, or otherwise reacquired by the Company, will
resume the status of authorized and unissued shares of Preferred Stock, undesignated as
10 series, and will be available for future issuance, but shall not be reissued ag shares of
Series B+2 Preferred Stock. The Company may from fime to fime take such appropriate
action as may be necessary to reduce the authorized number of shares of Series B-2
Preferted Stock, but not below the aggregate number of shares of Series B-2 Preferred
Stock then outstanding, '

(d)  The Person or Persons entitled to receive the Common Stock,
Series B-1 Preferred Stock and/or cash, securities or other property issuable upon
conversion of Series B-2 Preferred Stock shall be treated for all purposes as the record
holder(s) of such shares of Common Stock, Series B-1 Preferred Stock and/or securities
as of the Close of Business on the Conversion Date with respect thereto. In the event that
a Holder shal} not by written notice designate the name in which shares of Common
Stouk, Series B-1 Preferred Stock and/or cash, securities or other property (mc!udmg
payments of cash in Heu of fractional shares) to be issued or paid upon eonversion of
shares of Series B-2 Preferred Stock should be registered or paid or the manner in which
such shares should be delivered, the Company shall be entitled to register and deliver
such shares, and muke such payment, in the name of the Holder and in the manner shown
on the records of the Company

Section 9 Anti-Dilution Adjusiments. (8) The Conversion Rate shall be
subject to adjustment from time to time in accordance with this Section 9. Concurrently
with any adjustment to the Conversion Rate set forth in the Series B-1 Preferred Stock
Cenificate of Designations, the Conversion Rale set forth in this Cerlificate of
Designations shall be autumahcaliy adjusted such that the Conversion Rate in this
Certificate of Designations is the same as the Conversion Rale, as so adjnsted, set forth in
the Series B-1 Certificate of Designations, For the avoidance of doubt, nolwithstanding
any adjustmeni 1o the Conversion Rate set forth in the Series B-1 Preferred Stock
Centificate of Destgnations, each share of Series B-2 Preferred Stock shall continue to be
convertible into one share of Series B-1 Preferred Stock (subject to Regulatory Approval,

1o the extent applicable and required).

(b}  Rights Plans. Ifthe Company has a righls p]an in effect with
respect to the Common Stock on the Conversion Date, upon conversion of any shares of
the Series B-2 Preferred Stock into Common Stock, Holders of such shares will receive,
in addition to the shares of Common Stoek, the rights under the rights plan relating to
such Common Stock, unless, prior to the Conversion Date, the Conversion Rate set forth
in the Series B-1 Preferred Stock Certificate of Designations is adjusted pursuant to
Section 9(g) of the Series B-1 Preferred Stock Certificate of Designations, in which case,
concurrently with the adjustment of such Clonversion Rate, the Conversation Rate sct |
“forth in this Certificate of Designations shall be automatically adjusted such that such
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- Conversion Rate is the same as the Conversion Rate, s so adjusted, set forth in the Series
B-1 Preferred Stock Certificate of Designations,

Section 10. Reorganization Events. (8} In the event that there ocours:

(i)  any consolidation, merger or other similar business combination of
the Company with or into another Ferson, in each case pursuant to which the
Common Stock will be converled into cash, securitieg or other property of the

- Company or another Person;

(ii}  any sale, transfer, lease or conveyance to another Person of all or
substantially all of the property and assets of the Company,; '

(i imy reclassification, recapitalization, or reorganization of the
Cornmon Stock inte securities including securities other than the Common Stock;
or

(iv)  any slatutory exchange of the outstanding shares of Common
Stock for securities of another Person (other than In connection with a
consolidation, merger or other business combination);

(any such event spectfied in this Section 10(a), a “Reorganization Event”); cach share of -
Secries B-2 Preferred Stock outstanding immediately prior to sueh Reorganization Event
shall, without the consent of the Holders thereof and subject to Section 10{e), remain
outstanding but shall become convertible, ot the option of the Holders into the kind of
securities, cash and other property receivable in such Reorganization Event by a holder
{other than the counterparty fo the Reorganlzation Event or an Afiiliate of such other
purty) of the number of shares of Common Stock into which each share of Series B-2
Preferred Stock would then be convertible, determined for this purpose as if Regulatory
Approval has been obiained {such securities, cash and other property, the “Exchange

Propenty”).

: (b)  Inthe event that holders of the shares of Common Stock have the
opportunity to elect the form of consideration to be received in such transaction, the
considesation that the Halders are ontitled to teceive upon conversion shall be deemed to
be the types and amoumts of consideration received by a plurality of the holders of the
shares of Common Stock that did not make an affirmative election. _

{c)  The above provisions of this Seetion 10 shall similarly apply to
successive Reorganization Events. If the provisions of Section 9 apply to any event or
occurrence then this Section 10 will not apply.

(d)  The Company (or any successor) shall, within 20 days of the
consummation of any Reorganization Event, provide written notice to the Holders of
such consummation of such event and of the kind and amount of the cash, securitics or
other property that constitules the Exchange Property. Failure fo deliver such notice shall
not affect the operation of this Section 10,
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(e} - The Company shall not exter into any agreement for a transaction
_ constituting a Reorganization Event unless (i) such agreement provides for or does not
interfere with or prevent (as appliceble) conversion of the Series B-2 Prefered Stock into
the Bxchange Property in a manner that is consistent with and gives effect to this
Section 10, and (i) to the extent that the Company is not the surviving corporation in
such Reorganization Event or will be dissolved in connection with such Reorganization
Event, proper provision shall be made in the apreements goveming such Reorganization
Event for the conversion of the Series B-2 Preferred Siock into stock of the Person
surviving such Reorganization Event or, in the case of a Reorganization Event described
in Section 10(a)(ii), an exchange of Series B-2 Preferred Stock for the stock of the Person
to whom the Company’s assels are conveyed or fransferred, having voting powers,
_ preferences, and relative, participating, optional or other special rights as nearly equal as
. possible to those provided in this Certificate of Designations (and convertible into stock
of the Person to whom the Company’s assels are conveyed or transferred, having voling
powers, preferences, and relative, participating, optional or other special rights as nearly
cqual as possible to those of the stock into which the Series B-2 Preforred Stock is
convertible (determined for this purpose as if Regulatory Approval has been obtained)).

Section 11 Voting Powers. (g} Except a3 otherwise provided in this
Certificate of Designations, the Holders will not have any voting rights, including the .
right to elect any directors, except voting rights, if any, required by law. Except as
otherwise provided in Section 11(b), for any such matters pursnant to which applicable
law requires the Holders to have the right to vote, each Holder will have one vote per
share of Series B-2 Preferred Stock, whether at a meeting or by written consent.

(b) . If Bolders of Series B-2 Preferred Stock are entitled to vote
together as a separate and single class with either Series B-1 Preferred Stock or other
Parity Securitics (other than any other class or serfeg of Parity Securities that votes with
the Common Stock as to the election of directors or otherwise), for purposes of
determining the voting powers of the Holders of Series B-2 Prefeired Stock, each Holder
will be entitled to 1000 votes for each $1,000 of liquidation preference to which its shares
of Serles B-2 Preferred Stack are entitled. If Holders of Series B-2 Preferred Stock are
entitled to vote together as a separate class with any other securities, ench Holder will be
enfitled to the number of votes equal tp the number of shares of Common Stock into
which each such share of Series B-2 Preferred Stack is then convertible at the time of the
related recard date (or the lime of the vote if no record date is fixed), determined for this
purpose as if the Regulatory Approval has been obtained.

Section 12 Special Class Vote Matters. For so long as an aggregate of at
least 6,250,000 shares of Series B-1 Preferred Stock and Series B-2 Preferred Stoek are
issued and outstanding, in addition to any vote or consent of the stockholders of the
Compuny required by law, NASDAQ rules, the Certificate of Incorporation or the By-
laws, ncither the Company nor any of its Subsidiaries will take any of the following
actions, either dircetly or indircctly, whether by merger, consolidation or otherwise,
following the Issue Date without having obtained the prior written consent or affinmative
vote of the Holders of at least a majority of the then outstanding shares of the Series B~}
Preferred Stock and the Series B-2 Preferred Stock, voting together as a separate class,
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either by written consent or by the affirmative vote of the Holders of at least a majority of
the then outstanding shares of the Series B«1 Preferred Stock and the Series B-2 Proferred
Stock, at a meeting called for that purpose, consenting or voling (as the case may be)
together as a separate cldss:

{s)  any grant, creation, authorization or issuance (or the increase in the
authorized number) of any class or series of capital stock ot any options, warrants,
convertible securities or other rights of any kind to acquire or receive shares of capital
stock of the Company, or the issuance, sale or other disposition by (he Company of any
shares of capital stock, or of any options, warrants, convertible securities or other such
rights, held by the Company in treasury, other than in connection with (A) the exercise of

“employee options in sccordanice with their terms, er (B) the grauting of equity based
compensation lo the extent approved by the Board of Directars;

(b)  eny consolidation ar merger with or into any other entity, the
consolidetion or merger of any other entity with or into the Company, or eny liquidation,
dissolution or winding-up of the business and affairs of the Company, or the szle of all or
substantlally all of the Company’s property or business or other assets or the sale of all or
substantially all of the stock or assets of XM Satellite Radio, Inc., XM Satellite Radio
Holdings, Inc. or Satellite CD¥ Radio Inc.;

(¢)  except with respect to any sale or disposition of the Washington
D.C. Property or in the ordinary course of busincss, any acquisition or rdispusition of
ussets, in each case, having a value of more than $10,000,000, or any series of related
acquisitions or dispositions having a valug in the aggregate of more than $20,000,000, in

the aggrogate;

(dy  any sale or transfer of (including without limitation any spin-off,
split—off or similar ransaction with respect 10) any equity security or ownership interests
in any Company Subsidiary (as defined in the Investment Aprecment) that at the relevant
time is a material Company Subsidiary, any merger or consplidation of any such
Compnny Subsidiary, or any hquidahon, dissolution, or sale of substantially all the assets
of any such Company Subsidiary, in each case olher than any such transaction that would
not result in such Company Subsidiary no longer being wholly-owned, directly or
indireetly, by the Company; provided, however, that any Company Subsidiary that holds
any FCC or other material license or any satcliite contract or other material confract, or
that holds any materia] assets, or that generates any material revenue, or that is otherwise
material, shall constitute a materiat C‘ompany Subgidiary for purposes of this Section

12(d);

(e) any incurrence of indebieduess, or the assumption or guarantee of
the obligations of any person, other than (i) the incutrence, assumption or guarantee of
indebtedness not in exeess of $10,000,000 per calendar year or (ii) to the extent approved
by the Board of Directors of the Company prior to the entry of definitive documentation
therefor, the incurrence of indebtedness o refinance, replace or restructure existing
indebledness in an amount not in excess of the principal (or, in the case of any securities -
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with original issuance discount, acereted value), plus premium, if any, and accrued
interest on such cxisting Indebtedness;

_ (fy  conducting or engaging in any business in any material respect
other than the business in which the Company and its Subsidiaries are engaged as of (he
date hercof and ony business reasonably related or complementary therato;

()  amending, altering, repealing, or adding any provision to the
Certificate of Incorparation (including, without limitation, thiy Certificate of
Designations) or By-laws in s manner that adversely affects the powers, rights, privileges
or preferences of the Holders of the Series B-1' Preferred Stock and/or the Series B-2
Preferred Stack; :

(h)  except as provided for in this Certificate of Designations, any
inerease or decrease in the total number of divectors constituting the whole Board of

Directors; and

(i)  entering into an agreement for, or.committing to agree to take, or
consenting to, any of the foregoing actions.

Section 13. Fractional Shares. {a) No fractionsl shares of Common Stock
will he issued as a result of any conversion of shores of Series B-2 Preferred Stock.

()  Inlieu of any fractional share of Common Stock otherwise issuable
in respect of any conversion pursuant {o Section 7 hereof, the Company shall pay an
. amouat in cash (computed to the nearest cent) equal fo the same fraction of the Closing
Price of the Common Stock determined as of the second Trading Day immediately
" preceding the Conversion Date. '

(c)  TIfmore than one share of the Series B-2 Preferred Stock is
surrendered for conversion at oge time by or for the same Holder, the number of full
shares of Common Stock issuable upon conversion thereof shall be computed on the
basis of the agpregate number of shares of the Series B-2 Preferred Stock so.surrendered.

Section 14. Reservation of Common Stock and Series B-1 Preferred Stock
{a) The Company shall at ali times reserve and keep available out of its mthorized and
unissued Common Stock and Series B-~1 Preferred Stock or shares acquired by the
Company, solely for issuance upon the conversion of shares of Series B-2 Prefetred
Stock a3 provided in this Certificate of Designations, free from any preemplive or other
stmilar rights, such number of shares of Common Stock and Series B-1 Preferred Stock
as ghall from time to time be issuabie upon the conversion of all the shares of Series B-2
Preferred Stock then ontstanding, The Company shall take all such corporate and other
actions as fiom fime to time may be necessary to ensure that all shares of Common Stock *
and Series B-1 Preferred Stock jssuable upon conversion of shares of Series B-2
Preferred Stock at the applicable Conversion Rate, or at the rate of one share of Series B-
1 Preferred Stock per share of Series B-2 Preferred Stock, as applicable, in effect from
time to time will, upon issue, be duly and validly suthorized and issued, fully paid and
nonassesseble and free of any presmptive or similar rights (determined for this purpose as
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if Regulatory Approval has been obtained), For purposes of this Section 14, the number
of shares of Common Stock and Series B-1 Prefeired Stock that shall be deliverable upon
the conversion of all outstanding shares of Series B-2 Preferred Stock shall be computed
as if at the time of computation alf such outstanding shares were held by a single Holder.

{(b)  Notwithstanding the foregoing, the Company shall be entitled to
deliver upoa conversion of shares of Series B-2 Preferred Stock, as herein provided,
shares of Common Stock acquired by the Company (in Jieu of the issuance of authorized
and nnissued shares of Common Stock), so Jong as (i) any such acquired shares are frae
and clear of all liens, charges, security interests or encumbrances (other than lens,
charges, security inferests and other encumbrances created by the Holders) and (if) all
such acquired shares have all the same attributes as any other share of Cornmon Stock
then outstanding, including without limitation any rights that may then be attached to all
or substantially all of the Common Stock then outstanding parsuant to any stockholders’
rights plan or similar arrangement. ' '

: {c)  All shares of Common Stock or Series B+1 Preferred Stock
delivered upon conversion of the Series B-2 Preferred Stock shali be duly authorized,
validly issued, fully paid and non-asseseable, free and clear of all liens, claims, security
interests and other encumbrances (other than liens, charges, securily interests and other
encumbrances created by the Holders).

(d)  Prior to the delivery of any securities that the Company shall be
obligated to deliver upon conversion of the Series B-2 Preferred Sock, the Company
shall use jts reasonable best efforts to comply with all federal and state laws and
regulations thereunder requiring the registration of such seeurities with, or any approval
of or consent to the delivery thereof by, any governmental authority.

(¢}  The Company hereby covenants and agrees that, if ai any time the
Common Stock shall be listed on The NASDAQ Global Select Markei or any other
national secoritics exchange or automated quotation system, the Company will, if |
. permitted by the rules of such exchange or automated quotation system, list and kecp
listed, so long as the Cornmon Stock shall be so Hsted on such exchange or sutomated
quotation system, all the Common Stock issuable upon conversion of the Series B-2

Preferred Stock.-

()  Repulatory Matters. If any shares of Common Stock, Serfes B-1
Preferred Stock or any other property or securities that would be issusble upon
conversion of shares of Series B-2 Preferred Stock require the approval of any
governmental authority beforé such shares may be issued upon conversion, the Company,
at the request and expense of the holder(s) of such Series B-2 Preferred Stock, will use its
reasanable best efforts to cooperate with the holder(s) of such Series B+2 Preferred Stook
to obtain such approvals. Neither the Compeny nor any its subsidiaries shall be required
to take (or commit to take) any actions pursuant to this Section 14(f), if the Company
determines, in good faith, that such actions would reasonably be expected to have a
miaterial adverse effect on the Company and its subsidiaries, taken as 2 whole.
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Section 15 Equal Treatment. To the extent that the Company reclassifies,
- subdivides or combines the Series B-1 Preferred Stock, the Series B-2 Preferred Stock
shall be reclassificd, subdivided or combined on an equal per share basis;

Section 16. Replacement Certificates, The Company shall replace any
mutilated Series B-2 Preferred Stock certificate at the Holder's expense upon sustender of
that cerlificate to the Company. The Company shall replace certificates that become
destroyed, stolen or lost at the Holder's expense upon delivery to the Company of
satisfactory evidence that the certificate has been destroyed, stolen or lost, together with
any indemnity that may reasonably be required by the Company.

Secrion 17 Miscellaneous. (a) All notices referred to herein shall be in
writing, and, noless otherwise specified herein, all notices hereunder shall be deemed to
have been given upon the earlier of receipt thercof or three Business Days after the
mailing thereof if sent by repistered o certified mail with postage prepaid, addressed:

(i} if to the Company, to its office’at 1221 Avenue of the Americas, 36™ Floor, New York,
New York 10020, Attention: Chief Financial Officer, or (ii) if to any Holder, to such
Holder at the address of such Holder as listed in the stock record books of the Company,
or (1ii) to such other address s the Company or any such Holder, as the case may be,

shall have designated by notice similarly given..

(b}  The Company shall pay any and all stock transfer and docomentary
stemp taxes that may be payeble in respect of any issuance or delivery of shares of Seriey
B-2 Preferred Stock, Series B-1 Proferred Stock or shares of Common Stock or other
securities issued on account of Series B-2 Preferred Stock pursuant hereto or certificates
representing such shares or securities. The Company shall not, however, be required to
pay any such tax that may be payable in respect of any transfer involved in the isspance
or delivery of shareg of Series B-2 Preferred Stock, Series B-1 Preferred Stock or
Common Stack or other securities in & name other than that in which the shares of Series
B-2 Preferved Stock with respect to which such shares or other sechrities are fssued or
delivered were registered, or in respect of any payment to any Person other than a
payment to the registered holder thereof, and shall not be required to make any such -
issuance, delivery or payment unless and umtil the Person otherwise entitled 1o such
issuance, delivery or payment has paid to the Company the amount of any such tax or has
established, to the reasonable satisfaction of the Company, that such tax has been paid or
is not payable,

(¢}  No share of Series B-2 Preferred Siock shall have any rights of
preemption whatsoever as to any seciuities of the Company, or any warrants, riphts or
options issued or granted with respect therelo, regardless of how such securities, or such
- warrants, rights or options, may be designsted issued or granted; provided, however, that
the Investment Agreement provides the Holder of the Series B-2 Preferred Stock with a
participation right in the case of any issuance of new equity securities by the Company,
subject to and in accordance with the terms and conditions set forth therein.

{d)  The shares of Series B-2 Proferred Stock shall not have any voting
powers, preferences or relative, participating, optional or other special rights, or
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qualifications, limitations or restrictions thefeof, other than as sel forth herein or in the
. Certificate of Incorporation or as provided by applicable law.

(e}  Adjustment of Shares Numbers. If, afler the Issue Date, there is a
subdivision, split, stock dividend, combination, reclassification or similar event
(“Adiustment Gvent"} with respect to any shares of Serjes B-1 Preferred Stock or Serics
B-2 Preferred Stack, then upon the effectiveness of such Adjustment Event, the reference
In Section 12 to a specific number of such shares shall awtomatically be adjusted
proportionately, so that the Holders of such shares will retain the same rights under
Section 12 1mmed1ately following the el’fechveness of such Adjustment Event as they did
immediately ptior thereto.

16




IN WITNESS WHEREOF, SRIUs XM Rap1o INC, has caused this Certificale of
Presignations to be signed by its authorized carporle officer this 5¢h day of March , 2009

Sirrvus XV Rapio InG.

Noame:  patxick &£, Donnelly
Titles Executi ice President,
General Counsel and Sscretary
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Nelson Mullins Riley & Scarborough LLP
Attorneys and Counselors at Law
101 Constitution Avenue, NW / Suite 900 / Washington, DC 20001

: 712.2816
Tel: 202.712.2800 Fax: 202.712.2836 Tel: 202.712.281

www.nelsonmullins.com

VYia E-Mail

Mr. John Giusti

Acting Bureau Chief

International Bureau

Federal Communications Comimnission
445 12th Street SW

Washington, DC 20554

Re:  Sirius XM Radio Inc.

Dear Mr. Gmstx

Robert L. Hoegle
{Admitted in DC & NY)

Fax: 202.712.2836
hob.hoegle@nelsonmullins.com

April 20, 2009

This is to confirm my oral discussions, on behalf of Liberty Media Corporation
(“Liberty Media”), with the FCC staff regarding the recent transaction between Liberty Media
and Sirius XM Radio Inc. (“Sirius”) or their respective subsidiaries. Consistent with the
Investment Agreement and the Certificates of Designations that we reviewed with the staff,
Liberty Media and those parties-defined as “Liberty Parties” in the Investment Agreement will
not exercise de facto control over Sirius and have no intention of doing so. In the event that
the facts and circumstances change in the future, Liberty Media will file those applications

with the FCC, if any, that are necessary and appropriate.

RLH:kjk

ce:

Paula Michele Ellison, Esquire
James R. Bird, Esquire

Very truly yours,

Robert L.. Hoegle

Atlanta » Boston ¢ Charleston « Charlotte « Columbia ¢ Greenville » Myrtle Beach « Raleigh » Tallahassee « Washington, DC ¢ Winston-Salem
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Exhibit 3.1

AMENDED AND RESTATED CERTIFICATE OF INCCRPORATION
OF
SIRIUS SATELLITE RADIO INC.

Sirius Satellite Radio Inc., a corporation organized and existing uander
the laws of the State of Delaware (the "Corporation"), hereby certifies that:

1. The name of the Corporation is Sirius Satellite Radic Inc. The name

under which the Corporation was originally incorperated is Satellite CPB Radio,
Inc., The original Certificate of Incorporation of the Corporation was filed with
. the Secretary of State of the State of Delaware on May 17, 1990;

2. The Board of Directors of the Corporation (the "Board of Directors")
‘has duly adopted this amendment and restatement of the Certificate of
Incorporation in acceordance with the provisicns of Sections 242 and 245 of the

Delaware General Corporation Law; and

3. The Certificate of incorpbration of the Ceorporation is hereby
amended and restated to read in its entirety as follows:

FIRST: The name of the corporation is Sirius Satellite Radio Inc. (the
"Corporation™),

SECOND: The registered office and registered agent of the Corporation
is The Corpcration Trust Company, 1209 Orange Street, Wilmington, New Castle

County, Delaware 12801.

THIRD: The purposes of the Corporation are to engage in any lawful act
or activity for which corporations may be organized under the General
Corporation Law of the State of Delaware.

FQURTH: {1} The total number of shares of all classes of stock which
the Corperation shall have authority to issue is 2,550,000,000 shares,
consisting of (1} 50,000,000 shares of preferred stock, par value $0.001 per
share {"Preferred Stock"}, and {2} 2,500,000,000 shares of common siock, par

value $0.001 per share ("Common Stock"}.

(2) The Board of Directors is hereby expressly authorized to provide,
out of the unissued shares of Preferred Stock, for series of Preferred Stock
and, with respect to each such series, to fix the number of shards constituting
such series and the designation of such series, the voting powers (if any} of
the shares of such series, and the preferences and relative, participating,
optional or other special rights, if any, and any qualifications, limitations or
restrictions thereof, of the shares of such series, by resolution or resclutions
adopted by the Board of Directors providing for the issue of such series (a
"Preferred Stock Designation”). The powers, preferences and relative,
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participating, opticnal and other special rights of each series of Preferred
Stock, and the qualifications, limitations or restrictions thereof, if any, may
differ from those of any and all other series at any time outstanding. The
number of authorized shares of Preferred Stock may be increased or decreased
(but not below the number of shares therecf then

<PAGE>

outstanding) by the affirmative vote of the holders of a majority of the voting
power of all of the then outstanding shares of capital stock of the Corperation
entitled to vote generally in the election of directors, voting together as a
single class, without a separate vote of the holders of the Preferred Stock, or
any series thereof, unless a vote of any such holders is required pursuant to

any Preferred Stock Designation.

{3) Each holder of Common Stock, as such, shall be entitled to one wvote
for each share of Common Stock held of record by such holder on all matters on
which stockholders generally are entitled to vote. Except as otherwise required
by law or as otherwise provided in any Preferred Stock Designation, the holders
of the Common Stock shall exclusively possess all voting power,

FIFTH: The right to cumulate wvotes in the election of directors shall
not exist with respect to shares of stock of the Corporation.

SIXTH: No preemptive rights shall exist with respect to shares of stock
or securities convertible into shares of stock of the Corporation.

SEVENTH: The business and affairs of the Corporation shall be managed
by or under the direction of the Board of Directors. The directors need not be
elected by balleot unless required by the bylaws of the Corporation.

_ EIGHTH: In furtherance and not in limitation of the powers conferred by
statute, the Roard of Directors is expressly authorized to make, alter or repeal

the bylaws of the Corporaticn.

NINTiH: -The Corporation reserves the right to amend, alter, change or
repeal any provision contained in this Amended and Restated Certificate of
Incorporation, in the manner now or hereafter prescribed by statute, and all
rights conferred upon stockholders herein are granted subject to such

reservation.

TENTH: The Corporation is to have perpetual existence.

ELEVENTH: (1) A director of the Corporation:shall hot be held
personally liable to the Corporation or its stockholders for monetary damages
for breach of fiduciary duty as a director except for liability (i} for any
breach of the director's duty of loyalty to the Corporation or its stockholders,
{ii) for acts or omissions not in good faith or which involve intentional
misconduct or a knowing violation of law, (iii) under Section 174 of the
Delaware General Corporation Law, or (iv) for any transaction from which the
director derived an improper perscnal benefit. If the Delaware General
Corporation Law is amended after the effective date of this Article to acthorize
corporate action further eliminating or limiting the personal liability of
directors, then the liability of a director of the Corporation shall be
eliminated or limited to the fullest extent permitted by the Delaware General

Corporation Law, as so amended,
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(2) The Corporation shall indemnify, in the manner and to the full
extent permitted by law, any persen {or the estate of any person) who was or is
a party to, or is threatened to be made a party to, any threatened, pending or

complete action, suit or proceeding,

<PAGE>

whether or not by or ir the right of the Corporation, and whether civil,
criminal, administrative, investigative or otherwise, by reason of the fact that
such person is or was a director, officer or employee of the Corporation, or is
or was serving at the request of the Corporation as a director, cfficer or
employee of another corporation, limited liability company, partnership, joint
venture, trust or other enterprise. The Corporation may, to the full extent
permitted by law, purchase and maintain insurance on behalf of any such person
against any liability which may be asserted against him or her. To the full
‘extent permitted by law, the indemnification provided herein shall include
expenses (including attorneys' fees), judgments, fines and amounts paid in
settlement, and, in the manner provided by law, any such expenses may be paid by
the Corpecration in advance of the final disposition of such action, suit or
proceeding. The indemnification provided herein shall not be deemed to limit the
right of the Corporation to indemnify any other person for any such expenses to
the full extent permitted by law, nor shall it be deemed exclusive of any other
rights to which any perscn seeking indemnification from the Corporation may be
entitled under any agreement, vote of stockholders or disinterested directors or
otherwise, both as to action in his or her official capa01ty and as to action in

another capacity while holding such office.

Any repeal or modification of the foregoing paragraphs by the
stockholders of the Corporation shall not adversely affect any right or
protection of a director, oificer or employee of the Corporation existing at the

time of such repeal cr modification.

Sirius Satellite Radio Inc. does hereby further certify that this
Amended and Restated Certificate of Incorporation was duly adopted by the Board
of Directors-and by the stockholders in accordance with the provisions of
Sections 242 and 245 of the General Corporation Law of the State of Delaware.

<PAGE>

IN WITNESS WHEREQF, Sirius Satellite Radio Inc. has caused its
corporate seal to be hereunto affixed and this certificate to be signed by
Joseph P. Clayton, its President and Chief Executive COfficer, this 4th day of

March, 2003.

SIRIUS SATELLITE RADIO INC.

By: /s/ Joseph P. Clayton

Joseph P. Clayton
President and Chief Executive Officer
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ATTEST:
/s/ Patrick L. Donnelly

Patrick L. Donnelly
Secretary

</TEXT>
</DOCUMENT>
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EX-3.1 2 ¢64357exv3w1.him EX-3.1: CERTIFICATE OF AMENDMENT OF THE AMENDED AND
RESTATED CERTIFICATE OF INCORPORATION '
Exhibit 3.1

CERTIFICATE OF AMDNDMEN T
' OF
AMENDED AND RESTATE!) CERTIFICATE OF INCORFORATION
OF
SIRIUS SATELLITE RADIO INC,

The undersigned ofﬁcer of Siriug Satellite Radio Inc., a corporation organized and existing under and by virtue of the
General Corporation Law of the State of Delaware (the “Comoganog”), DOES HEREBY CERTIFY as follows:

FIRST: The name of the Corporation is Sirius Satellite Radio Inc,

SECOND: The Amended and Restated Certi ficate of Incorporation of the Corporation is hercby amended by changing
Section (1) of the Article numbered “Fourth” 50 tha, as amended, said Section of said Article shall be and read as follows;

“Fourth: (1) The total number of shares of all classes of stock which the Corporation shall have authority to issue is
4,550,000,000 shares, consisting of {1) 50,000,000 shares of preferred stock, par value 30.001 per share (“Preferred
Stock™), and {2) 4,500,000,000-shares of commaon stock, par value $0.001 per share (“Comion Stock™.”

THIRD: The foregoing amendment was duly adopted in accordarice with the provisions of Section 242 of the General '
Corporation Law of the State of Delaware.

[Rest of page intentionally left blank.)
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IN WITNESS WHEREOQF, the undersigned has signed this Certificate of Amendment as of this 28th day of July, 2008.
Sirivs Sateliite Radio Inc.

fo/ Patrick L. Donnelly

Name; Patrick L. Donnelly

Title: Executive Vice President, General
Counsel and Secretary
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Exhibit 3.3
EX-3.3 2 dex33.htm EXHIBIT 3.3
) Exhibit 33
. CERTIFICATE OF AMENDMENT
- OF THE
. RESTATED CERTIFICATE OF INCORPORATION
OF
SIRIUS XM RADIO INC.

The undersigned officer of Sirius XM Radio Inc., a cérporation organized and existing under and by virtue of the General
Cotporation Law of the State of Delaware (the “Corporation™), DOES HEREBY CERTIFY as follows:

FIRST: The name of the Corporation is Sirfus XM Radio Inc.
SECOND: The Amended and Restated Certificate of Incorporation of the Corporation is hereby amended by changing
Section (1) of the Article num.bercd “Fourth” so that, s amended, said Section of $aid Article shall be and read as follows:

“Fourth: The total number of shares of all classes of stock which the Corporation shall have authority to issue
is 8,050,000,000 shares, consisting of (13 50,000,000 shares of prefetred stoek, par value $0.001 per share
(“Prefarred Stock™), and (2) 8,000,000,000 shares of common stock, par value $0.001 per share (“Common

Stock™).”

THIRD: The foregoing amendiment was Huly adopted in accordance with the provisions of Section 242 o
Corporation Law of the State of Delaware. -

FOURTH: The foregoing amendment shall be effective upon filing with the Secretary of State of the State of Delaware.

f the General

[Rest of page intentionally left blank.]
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IN WITNESS WHEREOQF, the undersigned has signed this Certificate of Amendment as of this 18th day of December,

2008,
Sirius XM Radio Inc.

/s/ PATRICK L.DONNELLY

Name: Patrick L, Donnelly
Title; Bxecutive Vice President, General

Counsel and Secretary

- . [Signature Page to Charter Amendment]
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EX-4.4 2 c58081_ex4-4.htm -
: Exhibit 4.4

CERTIFICATE OF AMENDMENT
OF THE
AMENDED AND RESTATED CEﬁTlFICATE OF‘ INCORPORATION-
OF
SIRIUS XM RADIO INC.

The undersigned officer of Sirius XM Radio Inc,, a corporation organized and existing under and by virtue of the
" General Corporation Law of the State of Delaware (the “Corporation™), DOES HEREBY CERTIFY as follows:’

FIRST: The name of the Corporation Is Siriug XM Radio Inc.

SECONID: The Amended and Restated Certificate of Incorporation of the Corparation is hereby amended by
changing Section (1) of the Article numbered “Fourth” so that, as amended, said Section of said Article shall be and read as
follows:

“Fourth; The total number of shares of all classes of'stock which the: Corporation shall have authority to
issue is 9,050,000,000 shares, consisting of (1) 50,000,600 shares of preferred stock, par value $0.001 per share
(“Preferred Stock”), and (2) 9,000,000,000 shares of common stock, par value $0.001 per share (*Common

Stock”).”
THIRD: The foregoing amendment was duly adopted in accordance with the provisions of Section 242 of
the General Caorporation Law of the State of Delaware. ’
FOURTH: The foregéing amendment shall be effective updn filing with the Secretary of State of the State
of Delaware, '
{Rest of pege intentjonally left blank.]
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"IN WITNESS WHEREOGF, the undersigned has signed this Certlficate of Amendment as of this 29th day of May,

Sirius XM Radio Inc.
. /s! Patrick L.
Donneitey
Name: Patrick L. Donneiley
‘ " Title: Executive Vice President,
General ]
Counsel and Secretary
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Exhibit 3.2
AMENDED AND RESTATED BY—~LAWS
oF

STRTUS SATELLITE RADIO INC.

ARTICLE T.
STOCKHOLDERS

Section 1. Annual Meetings. The annual meeting of the stockholders of
the corporation for the purpose of electlng directors and for the transaction of
such other business as may properly be brought before the meeting shall be held
on such date, and at such time and place within or without the State of Delaware
as may be designated from time to time by the Board of Directors.

Sectionr 2. Special Meetings. Special meetings of the stockholders shall
be called at any time by the Secretary or any other officer, whenever directed
by not less than two members of the Board of Directors cr by the Chief Executive
Cfficer. The purpose or purposes of the proposed meeting shall be included in

the notice setting forth such call.

Section 3. Notice of Meetings. Except as otherwise provided by law,
notice of the time, place and, in .the case of a special meeting, the purpose or
purposes of each meeting of stockholders shall ke delivered personally or mailed
not more than sixty, nor less than ten, days prior theretd, to each stockholder
of record entitled to vote at the meeting at such address as appears on the

records of the corporation.

) Section 4. Quorum. The holders of a majority in voting power of the
stock issued and outstanding and entitled to vote thereat, present ln person or
represented by proxy, shall constitute a gquorum at all meetings of the
stockholders for the transaction of business, except as otherwise provided by
statute or by the Certificate of Incorporation; but if at any regularly called
meeting of stockholders there shall be less than a quorum present, the
stockholders present may adjourn the meeting from time to time without further
notice other than announcement at the meeting until a querum shall be present or
represented. At such adjourned meeting at which a quorum shall be present or
represented any business may be transacted which might have been transacted at
the original meeting. If the adjournment is for more than 30 days, or if, after
the adjournment, a new record date 1s fixed for the adjourned meseting, a notice
of the adjcurned meeting shall be given to each stockholder of record entitied
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to vote at the meeting.

. Section 5. Meeting Procedures. The Chairman of the Board, or in the
Chairman's absence or at the Chairman's direction, the Chief Executive Officer,
or in the Chief Executive Officer's absence or at the Chief Executive Officer's
direction, any officer of the corporation shall call all meetings of the
stockholders to oxrder and shall act as Chairman of such meeting. The Secretary
of the corporation or, in such officer's absence, an Assistant Secretary shall
act as secretary of the meeting. If nelther the Secretary nor, an Assistant
" Secretary is present, the Chalrman of the meeting shall appoint a secretary of

the meeting. Unless

<Page>

otherwise determined by the Board of Directors prior to the meeting, the
Chairman of the meeting shall determine the order of business and shall have the
authority in his or her discretion to regulate the conduct of any such meeting,
including, without limitation, by imposing restrictions on the persons (other
than stockholders of the corporaticn or their duly appointed proxies) who may
attend any such meeting, whether any stockholder or stockhoiders' proxy may be
excluded from any meeting of stockholders based upon any determination by the
Chairman, in his or her seole discretion, that any such person has unduly
disrupted or is iikely to disrupt the proceedings thereat, and the circumstances
in which any person may make a statement or ask questions at any meeting of

stockholders.

Section 6. Proxies. At all meetings of stockhelders, any stockholder
entitled to vote thereat shall be entitled to vote in perscn or by proxy, but ne
proxy shall be voted after three years from its date, unless such proxy provides
for a longer period. Without limiting the manner in which a steockholder may
authorize another person or persons to-act for the stockholder as proxy pursuant
to the General Corporation Law of the State of Delaware, the following shall
constitute a valid means by which a stockholder may grant such autherity: (1) a
stockholder may execute a writing authorizing ancther person or persons to act
for the stockhcolder as proxy, and exeacution of the writing may be accomplished
by the stockholder or Lhe stockholder's authorized officer, director, employee
or agent signing such writing or causing his or her signature to be affixed to
such writing by any reasonable means including, but not limited to, by facsimile
signature; or (2) a stockholder may authorize another person or persons to act
for the stockholder as proxy by transmitting or authorizing the transmission of
a telegram, cablegram, oxr other means of electronic transmission to the person
who will be the holder of the proxy or to a proxy solicitation firm, proxy
support service organization or like agent duly authorized by the person who
will be the holder of the proxy to receive such transmission, provided that any
such telegram, cablegram or other means of electronic transmission must either
set forth or be submitted with information from which it can be determined that
the telegram, cablegram or other electronic transmission was authorized by the
stockholder, If it is determined that such telegrams, cablegrams or other
electronic transmissions are valid, the judge or judges of stockholder votes or,
if there are no such judges, such other persons making that determination shall

specify the information upon which they relied.
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Any copy, facsimile teleccmmunicaticn or other reliable reproduction of
the writing or transmission created pursuant to the preceding paragraph of this
Section 6 may be substituted or used in lieu of the original writing or .
transmission for any and all purposes for which the original writing or
transmission could be used, provided that such copy, facsimile-telecommunication
or other reproduction shall be a complete reproduction of the entire original

writing or transmission.

Proxies shall be filed with the Secretary of the meeting prior to or at
the commencement of the meeting to which they relate.

Section 7. Veting. When a guorum is present at any meeting, the vote of
the holders of a majority in woting power of the stock present in person or
represented by proxy and entitled to vete on the matter shall decide any
question brought before such meeting, unless the question is one upon which by
express provision of statute, the Certificate of Incorporation or these By-Laws,
a different vote is required, in which case such express provision shall govern

and control the decision of such guestion.

) Section 8. Record Date. In order that the corporation may determine the
stockholders {a) entitled to notice of or to vote at any meeting of stockholders

or any

<Page>

adjournment thereof, or (b) entitled to consent to corporate action in writing
without a meeting, or (c} entitled to receive payment of any dividend or other
distribution or allotment of any rights, or entitled to exercise any rights in
respect of any change, conversion or exchange of stock or for the purpose of any
other lawful action, the Board of Directors may fix a recoxrd date, which record
date shall not precede the date upon which the reseclution fixing the record date
is adopted, and which record date (i) in the case of clause (&) above, shall not
be more than sixty nor less than ten days before the date of such meeting, (ii)
in the case of clause (b) above, shall not be more than ten days after the date
upcen which the resolution fixing the record date is adepted by the board of
directors, and (iii) in the case of clause (c) above, shall not be more than
sixty days prior to such action. If for any reason the Board of Directors shall
not have fixed a record date for any such purpose, the record date for such
purpose shall be determined as provided by law. Only those stockholders of
record on the date so fixed or determined shall be entitled to any cof the
foregoing rights, notwithstanding the transfer of any such stock on the books of
the corporation after any such record date is so fixed or determined.

Section 9. Stockholder I.ist. The officer who has charge of the stock
ledger of the corporation shall prepare and make, at least ten days before every
meeting of stockholders, = complete list of the stockholders entitled teo vote at
the meeting, arranged in alphabetical order, and showing the address of each
stockholder and the number of shares registered in the name of each stockholder.
Such list shall ke open to the examination of any stockholder, for any purpose
germane to the meeting, during ordinary business hours, for a period of at least
ten days prior to the meeting, either at a place within the city where the
meeting is to be held, which place shall be specified in the notice of meeting,
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or, if not so specified, at the place where the meeting is to be held. The list
shall alsc be produced at the time and kept at the place cf the meeting during
the whole time thereof, and may be inspected by any stockholder who is present.

Section 10, . Judges of Electicn. The Board of Directors, in advance of
all meetings of the stockholders, shall appoint cne or more judges of
stockholder votes, who may be stockholders or their prosxies, but not directors
of the corporation or candidates for office. In the event that the Board of
Directors fails to so appoint judges of stockholder votes or, in the event that
one or more judges of stockholder votes previously designated by the Board of
Directors fails to appear or act at the meeting of stockholders, the Chairman of
the meeting may appoint one or more judges of stockholder votes to fill such
vacancy or vacancies. Judges of stockholder vetes appointed te act at any
meeting of the stockholders, before entering upon the discharge of their duties,
shall be sworn faithfully to execute the duties of judge of stockholder votes’
with strict impartiality and according to the best of their ability and the oath
so taken shall be subscriked by them. Judges of stockholder votes shall, subject
to the power of the Chairman of the meeting to open and close the polls, take
charge of the polls, and, after the voting, shall make a certificate of the

result of the vote taken.

. Section 11. Nominations, etc. (A) Annual Meetings of Stockholders. (1)
Nominations of persons for election te the Beard of Directors of the corporation
and the proposal of business to be considered by the stockholders may be made at
an annual meeting of stockholders (a) pursuant to the corporation's notice of
meeting delivered pursuant to Article 1, Section 3 of these By-Laws, (b) by or
at the direction of the Chairman of the Board or (¢} by any stockholder of the -
.corporation who is entitled tc vote at the meeting, who complied with the notice
procedures set forth in subparagraphs (2) and {3) of this paragraph (A} of this
By-Law and who was a stockholder of record at the time such notice is delivered

to the Secretary of the corporation.

<Page>

{2) For nominations or other business to be properly brought before an
annual meeting by a stcckholder pursuant to ¢lause {c¢) of paragraph (&) (1) of
this By-ILaw, the stockholder must have given timely notice thereof in writing to
.the Secretary of the corporatien, and, in the case of business other than
nominations, such other business must be a proper matter for stockholder action.
To be timely, a stockholder's notice shall be delivered to the Secretary at the
principal executive offices of the corporation not iess than seventy days nor
more than ninety days prior to the first anniversary of the preceding year's
annual meeting; provided, however, that in the event that the date of the annual
meating is advanced by meore than twenty days, or delayed by more than seventy
days, ‘from such anniversary date, notice by the stockhelder to be timely must be
so delivered not earlier than the ninetieth day prior to such annual meeting and
not later than the close of business on the later of the seventieth day prior to
stch anmual meeting or the tenth day following the day con which public
announcement of the date of such meeting is first made; and provided further,
that for purposes of the application of Rule 1l4a-4(c¢) of the Securities Exchange
Act of 1934, as amended (the "Exchange Act") (or any successor provision), the
date for notice specified in this paragraph (&) {2) shall be the earlier of the
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date calculated as hereinbefore provided or the date specified in paragraph

(c) {1) of Rule 1l4a-4. Such stockholder's notice shall set forth (a}) as to each
person whom the stockholder proposes to nominate for election or re-election as
a director all information relating to such person that is required to be

in solicitations of proxiez for election of directors, or is cotherwise

disclosed
required, in each case pursuant to Regulation 14A under the Exchange Act,
including such person's written consent to being named in the proxy statement as

a nominee and to serving as a director if elected; (b) as to any other business
that the stockholder proposes to bring before the meeting, a brief description
of the business desired to be brought before the meeting (including the text of
any resolutions proposed for consideration and, in the event that such business
includes a proposal to amend the by-laws of the Corporaticn, the language of the
proposed amendment), the reasons for conducting such business at the meeting and
any material interest in such business of such stockholder and the beneficial
owner, 1f any, on whose behalf the proposal is made; (¢} as to the stockholder
giving the notice and the beneficial owner, if any, on whose behalf the
nomination or propesal is made (i) the name and address of such stockholder, as
they appear on the corporation's books, and of such beneficial owner and (ii)
the class and number of shares of the corporation which are owned beneficially
and of record by such stockholder and such beneficial owner; (d) a
representation that the stockholder intends' to appear in person or by proxy at
the meeting to propose such business or nomination; and (e) a representation
whether the stockholder or the beneficial owner, if any, intends or is part of a
group which intends (i) to deliver a proxy statement and/or form of proxy to
holders of at least the percentage of the corporation's outstanding capital
stock reguired to approve or adopt the propesal or elect the nominee and/or (ii)
otherwise to solicit proxies from stockholders in support of such proposal ox

nomination.

" {3} Notwithstanding anything in the second sentence of paragraph (A} (2)
of this By-Law to the contrary, in the event that the number of directors to be
elected to the Board of Directors of the corporation is increased and there is
no public announcement naming all of the nominees for director or specifying the
size of the increased Beoard of Directors made by the corporation at least eighty
days prior to the first anniversary of thes preceding year's annual meeting, a
stockholder's notice required by this By-Law shall also be considered timely,
but only with respect to nominees for any new positions created by stuch
increase, if it shall be delivered to the Secretary at the principal executive
offices of the corporation not later than the close of business on the tenth day
following the day on which such public announcement is first made by the

corporation.

<Page>

- (B) Speclal Meetings of Stockholders. Only such business shall be
conducted at a special meeting of stockholders as shall have been brought before
the meeting pursuant to the corporation's notice of meeting pursuant to Article
I, Section 2 of these By-Laws. Nominations of persons for election to the Board
of Directors may be made at a special meeting of stockholders at which directors
are to be elected pursuant to the corporation's ncotice of meeting (a) by or at
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the direction of the Board of Directors or (b} by any stockholder of the
corporation who is entitled to vote .at the meeting, who complies with the notice
procedures set forth in this By-Law and who is a stockholder of record at the
time such notice is delivered to the Secretary of the corporation. Nominations
by stockholders of persons for election to the Board of Directors may be made at
such a special meeting of stockholders if the stockholder's notice as reqguired
by paragraph (A) (2) of this By-Law shall be delivered to the Secretary at the
principal executive offices of the corporation not earlier than the ninetieth
day prior to such special meeting and not later than the close of business on
the later of the seventieth day prior to such special meeting or the tenth day
following the day on which public anncuncement is first made of the date of the
special meeting and of the nominees proposed by the Board of Directors to be

elected at such meeting.
the
and

have
in

(C) General. (1} Only persons whe are nominated in accordance with
procedures set forth in this By-Law shall be eligible to serve as directors
only such business shall be conducted at a meeting of steckhelders as shall
been brought before the meeting in accordance with the procedures set forth
this By-Law. Except as otherwise provided by law, the Certificate of
Incorporation or these By-Laws, the Chairman of the meeting shall have the power
and ‘duty to determine whether a nomination or any business proposed to be
brought before the meeting was made in accordance with the procedures set forth
in this By-Law and, if any proposed nomination or buginess is not in compliance
with this By-Law, to declare that such defective nomination shall be disregarded
or that such proposed business shall not be transacted.

(2} For purposes of this By-Law, "publi¢ announcement" shall mean
disclosure in a press rélease reported by the Dow Jones News Service, Associated
Press or comparable natiocnal news service or in a document publicly filed by the
corporation with the Securities and Exchange Commission pursuant to Section 13,

14 or 15(d} of the Exchange Act.

(3) For purposes of this By-Law, no adjournment or notice of
adjournment of any meeting shall be deemed to constitute a new notice of such
meeting for purposes of this Section 11, and in order for any notification
required to .be delivered by a stockholder pursuant to this Section 11 to be
timely, such notificaticn must be delivered within the perieds set forth above
with respect to the originally scheduled meeting.

{4} Notwithstanding the foregoing provisions of this By-Law, a
stockholder shall also comply with all applicable requirements of the Exchange
Act and the.rules and reguiations thereunder with respect tc the matters set
forth in this By-Law. Nothing in this By-Law shall be deemed to affect any
rights of stockholders tc request inclusion of proposals in the corporation’s
proxy statement pursuant to Rule 14a-8 under the Exchange Act.

ARTICLE IT.
BOARD COF DIRECTORS

Section 1. Election; Term; etc. The Board of Pirectors of the
corporaticn shall consist of such number of directors, not less than three nor

more than 15, as shall from time to

<Page>
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time be fixed exclusively by resolution of the Board of Directors. The directors
shall be elected at each annual meeting of stockholders and each director shall
be elected to serve until the conclusion of the next succeeding annual meeting
and until his or her successor shall be elected and qualify or until his or her
earlier death, resignation or removal. Directors shall (except as hereinafter
provided for the filling of vacancies and newly created directorships) be
elected by the holders of a plurality of the voting power present in person or
represented by proxy and entitled to vote. A majority of the total number of
directors then in office (but not less than one-third of the number of directors
. constituting the entire Board of Directors) shall constitute a guorum for the
transaction of business and, except as otherwise provided by law or by the
corporation's Certificate of Incorperation, the act of a majority of the
directors present at any meeting at which there is a quorum shall be the act of
the Board of Directors. Directors need not be stockholders.

Section 2. Vacancies. Unless otherwise reguired by law, newly created
directorships in the Board of Directors resulting from an increase in the number
of directors, and any vacancy occurring in the Board of Directors, may be filled
only by a majority of the directors then in office, although less than a quorum,
or by a sole remaining director; and the directors so chosen shall hold cffice
until his or her successor shall be duly elected and qualify or until his or her

earlier death, resignation or remowval.

Section 3. Mestings. Meetings of the Board of Directors shall be held
at such pilace within or without the State of Delaware as may from time to time
be fized by resolution of the Board or as may be specified in the notice of any
meeting. Regular meetings of the Board of Directors shall be held at such times -
as may from time to time be fixed by resolution of the Board and special
meetings may be held at any time upon thé call of the Chairman of the Board or
the Chief Executive Cfficer or one—-third of the directors then in office
(rounded tc the nearest whole number), by oral or written notice (including,
telegraph, telex or transmissicn of a telecopy, e-mail or other means of
transmission), duly served on or sent or mailed to each director tec such
director's address, e-mall address or telecopy number as shown on the books of
the corporation not less than twelwve hours  before the meeting. The notice of any
meeting need not specify the purposes thereof. A meeting of the Board may be

“held without notice immediately after the annual meeting of stockholders at the
same place at which such meeting is held. Noitice need not be given of regular
meetings of the Board held at times fixed by resoluticn of the Board. Notice of
any meeting need not be given to any director who shall attend such meeting in
person (except when the director attends a meeting for the sale purpose of
objecting, at the beginning of the meeting, to the transaction of any business
because the meeting is not lawfully called or convened), or who shall waive
notice therecf, before or after such meeting, in writing.

Section 4. Executive Committee. The Board of Directors may designate
three or more directors to constitute an executive committee, one of whom shall
be designated Chairman of such committee. The members of such committee shall
hold such office until the next election of the Board of Directors and until
theilr successors are elected and gqualify. Any vacancy cccurring in the committee
shall be filled by the Board of Directors. Regular meetings of the committee
shall be held at such times and on such notice and at such places as it may from
time to time determine. The committee shall act, advise and aid the officers of
the corporatien in all matters concerning its interest.and the management of its
business, and shall generally perform such duties and exercise such powers as
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may from time to time be delegated to it by the Board of Directors, and shall
have authority to exercise all the powers of the Board of Directors, so far as
may be permitted by law, in the management of the business and the affairs of
the corporation whenever the Board of Directors 1s not in session or whenever a

quorum of

<Page>

the Board of Directors fails to attend any regular or special meeting of such
Board, Without limiting the generality of the foregeing grant of authority, the
is expressly authorized to declare dividends, whether
reqular or special, to authorize the issuance of stock of the corporation and to
adopt a certificate of ownership and merger pursuant to Section 253 or any
successor provision of the Delaware General Corporaticn Law. The committee shall
have power to authorize the seal of the corporation to be affixed to all papers
which are required by the Delaware General Corpcration Law to have the seal
affixed thereto. The fact that the executive committee has acted shall be
conclusive evidence that the Board of Directors was not in session at such time.
or that a guorum of the Board had failed to attend the regular or special

meeting thereof.

executive committee

The executive commitiee shall keep regular minutes of its transactions
and shall causge them to be recorded in a book kept in the office of the
corporation designated for that purpose, and shall report the same to the Board
of Directors at their regular meeting. The committee shall make and adopt its
own rules for the governance thereof and shall elect its own officers.

Section 5. Other Committees. The Board of Directors may from time to
time establish other committees, to serve at the pleasure of the Board, which
shall be comprised of such members of the Board and have such duties as the
Board shall from time to time establish. Any director may belong to any number
of committees of the Board. The Board may also establish such other committees
with such members (whether or not directors) and such duties as the Board may

from time to time determine.

Section 6. Written Consent. Unless otherwise restricted by the
Certificate of Incorporation or these By-Laws, any action required or permitted
to be taken at any meeting of the Board of Directors or of any committee thereof
may be taken without a meeting if all members of the Board or committee, as the
case may be, consent therete in writing or by electronic transmission, and the
writings and transmissions are filed with the minutes of proceedings of the

Board of Directors.

Section 7. Chairman of the Board. The Becard of Directors, after each
annual meeting of stockholders, shall elect a Chairman of the Board. The
Chairman of the Board need not be an officer of the corporaticn. The Chairman of
the Beoard shall have such powers as specified in these By-Laws and such powers
as may be assigned to him or her by a resolution of the RBoard of Directors. The
Board of Directors may elect a new Chairman of the Board at any meeting of the

Board.
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Section 8. Teleconferences. The members of the Board of Directors or
any committee therecf may participate in a meeting of such Board or committee,
as the case may be, by means of conference telephone or cther communications
equipment by means of which all persons participating in the meeting can hear
each other, and participation in a meeting pursuant to this section shall
constitute presence in person at such a meeting.

Section 9. Compensation. The Board of Directors may establish policies
for the compensation of directors and for the reimbursement of the expenses of

directors, in each case, in connection with services provided by directors to

the corporation.

<Page>

ARTICLE IIX,
CFFICERS

Section 1. Officers. The Roard of Directors, after each annual meeting
of the stockholders, shall elect officers of the corporation, including a Chief
Executive Officer and a Secretary. The Board of Directors may also from time to
time elect such other officers (including cne or more Vice Presidents, a
Treasurar, one or more Assistant Vice Presidents, one or more Assistant

 Secretaries and one or more Assistant Treasurers) as it may deem proper or may
delegate to any elected officer of the corporation the power to appoint and
remove any such cother officers and to prescribe their respective terms of
office, authorities and duties. Any Vice President may be designated Executive
or Senior, or may be given such other designation or combination of designations
as the Board of Directors may determine. Any two or more offices may be held by

the same person.

Section 2. Term. All officers of the corporation elected by the Board
of Directors shall hold cffice for such term as may be determined by the Board
of Directors or until their respective successors are chosen and gualified. Any
officer may be removed from office at any time either with or without cause by
the affirmative vote of a majority of the members of the Board then in office,
or, in the case of appointed officers, by any elected officer upon whom such
power of removal shall have been conferred by the Board of Directors.

Section 3. Powers. Each of the officers of the corporation elected by
the Board of Directors or appointed by an officer in accordance with these
By-Laws shall have the powers and duties prescribed by law, by these By-Laws or
by the Board of Directors and, in the case of appointed officers, the powers and
duties prescribed by the appointing officer, and, unless otherwise prescribed by
these By-Laws or by the Board of Directors or such appointing officer, shall
have such further powers and duties as ordinarily pertain to that office. The
Chief Executive Officer shall have the general power to direct the affairs of .

the corporation.

‘Section 4. Delegation. Unless otherwise provided in these By-Laws, in
the.absence or disability of any officer of the corporation, the Board of
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Directors may, during such period, delegate such cfficer's powers and duties to
any other officer or to any director and the perscn to whom such powers and
duties are delegated shall, for the time being, hold such office.

ARTICLE IV.
CERTIFICATES OF STOCK

Section 1. Certificates. The shares of stock of the corporaticn shall
be represented by certificates, provided that the Beoard of Directors may provide
by resclution or resolutions that some or all of any or all classes or series of
the corporation's stock shall be uncertificated shares. Any such resolution
shall not apply to shares represented by a certificate until such certificate is
surrendered to the corporation. Notwithstanding the adoption of such a
resolution by the Board of Directors, every holder of stock represented by
certificates and, upon rsguest, every holder of uncertificated shares shall be
entitled to have a certificate signed by, or in the name of the corporation by
the Chairman of the Board of Directors, the President or a Vice President, and
by the Treasurer, an Assistant Treasurer, the Secretary or an Assistant
Secretary of the corperation, or as otherwise permitted by law, representing the
number of shares registered in certificate form. Any or all the signatures on

the certificate may be a facsimile.

Section 2. Transfers. Transfersvof stock shall be made on the books of
the corporation by the helder of the shares in person or by such holder's '
attorney_upon'surrender

<Page>

and cancellation of certificates for a like number of shares, or as otherwise
provided by law with respect to uncertificated shares.

Section 3, Lost Certificates. No certificate for shares of stock in the
corporation shall be issued in place of any certificate alleged to have been
"lost, stolen or destroyed, except upon production of such evidence of such loss,
thaeft or destruction and upon delivery to the corporation of a bond of indemnity
in such amount, upon such terms and secured by such surety, as the Board of

Directors in its discreticon may require.

ARTICILE V.
CORPORATE BOOKS

The books of the corporation may be kept outside of the State of
Delaware at such place or places as the Board of Directors may from time to time

detarmine.

ARTICLE VI.
CHECKS, NOTES, PROXIES, ETC.

All checks and drafts on the corporation's bank accounts and all bills
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of exchange and promissory notes, and all acceptances, obligations and other
instruments for the payment of money, shall be signed by such cofficer or
officers or agent or agents as shall be authorized from time to time by the
Board of Directors. Proxies to vote and consents with respect to securities of
other corporations owned by or standing in the name of the corporation may be
executed and delivered from time to time on behalf of the corporation by the
Chief Executive Officer, the President, or by such officers as the Board of
Directors may from time to time determine.

ARTICLE VII.
FISCAL YEAR

The fiscal year of the corporation shall begin on the first day of
January in each year and shall end on the thirty-first day of December

following.

ARTICLE VIII.
CORPORATE SEAL-

The corporate seal shall have inscribed thereon the name of the
corporation., In lieu of the corporate seal, when so authorized by the Board of
Directers cor a duly empowered committee thereof, a facsimile thereof may be
impressed or affixed or reproduced.

ARTICLE IX.
AMENDMENTS

These By-Laws may be amended, added to, rescinded or repealed at any
meeting of the Board of Directors or of the stockholders, provided notice of the
proposed change was given in the notice of the meeting of the stockholders or,

in the case of a meeting cof

<Page>

i0

the Board of Directors, in a notice given not less than twelve hours prior to
the meeting. Notwithstanding any other provisions of these By-Laws or any
provision of law which might otherwise permit a lesser veote of the stockholders,
the affirmative vote of the holders of at least 80 percent in voiting power of
all shares of the corporation entitled to vote generally in the election of
directors, voting together as a single class, shall be required in order for the
stockholders to alter, amend or zrepeal Section 2 and Section 11 of Article I, or
this second sentence of this Article IX of these By-Laws or to adopt any
provision inconsistent with any of such Sections or with this sentence.

</TEXT>
</DOCUMENT>
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EX-3.2 3 e64357exv3w2.htm EX-3.2: CERTIFICATE OF AMENDMENT OF THE AMENDED AND .

RESTATED BY-LAWS
Exhibit 3.2

AMENDMENT TO THE
AMENDED AND RESTATED BY-LAWS
‘ OF
SIRIUS SATELLITE RADIO INC.

Sirius Satellite Radio Inc., a corporation organized and existing under the Iaws of the State of Delaware, in accordance
with Arficle IX of its Amended and Restated By-Laws (the “By-Laws”), hereby inserts Article X of the By-Laws as follows:

ARTICLEX

POST-MERGER ACTIONS

“At any time prior o July 28, 2010 (i) any termination or replacement of either the Chief Exeontive Officer or
Chairman of the Board of Directors as of July 28, 2008 (or such individual’s successor) and (if) any sale, transfer or
" othér disposition of assets, rights or properties which are material, individually or inf the aggregate, to the corporation (or
the execution of any agreement to take any such action), shall require the prior approval of a majority of the Independent
Directors (as defined in the NASDAQ MarketPlace Rules) serving on the Board of Directors.”

[Remainder of page intentionally left blank]

http://sec.gov/Archives/edgar/data/908937/000095012308008711/c64357exv3w2.htm 742572011




EX-3.2 Page2 of 2

Dated: July 28, 2008
SIRIUS SATELLITE RADIOQ INC.

By:  fs/ Patrick L. Donnelly

Name: pairick 1., Donnelly

Title: Executive Vice President, General
Counsel and Secretary
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8-K 1 y91499e8vk.htm FORM 8-K

UNITED STATES

SECURITIES AND EXCHANGE COMMISSION
' WASHINGTON, D.C. 20549

FORM 8-K

CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): May 27, 2011 (May 25, 2011)

SIRTUS XM RADIO INC.

(Exact Name of Registrant as Specified in Charter)

Delaware 001-34295 52-1700207
(State or Other Jurisdiction (Commission File Number) (LR.S. Employer
of Incorporation) Identification No.)
1221 Avenue of the Americas, 36th Fl., New York, NY 10020
(Address of Principal Executive Offices) - . (Zip Code)

Registrant’s telephone number, including area code: {212) 584-5100

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the
registrant under any of the following provisions:

[ Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)

[ Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)

O Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
O

Pre-commencement communications pursnant to Rule 13e-4{c} under the Exchange Act (17 CFR 240.13e-4(c))
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Item 5.07. Submission of Matters to a Vote of Security Holders.

On Wednesday, May 25, 2011, we held our annual méeting of stockholders. At the annual meeting, stockholders voted on
the matters disclosed in our definitive Proxy Statement on Schedule 14A filed with the Securities and Exchange Commission
on April 14, 2011 (the “Proxy Statement™). The final voting results for each matter submitted to a vote of stockholders are as

follows:

ftem 1 — Election of Directors
At the annual meeting, the holders of our common stock elected the persons listed below as common stock directors.

Votes Cast For  Votes Cast Against Abstentions Brolier Non-Votes
Joan L. Amble 1,033,670,462 268,500,999 8,499,136  2,157,401,390
Leon D. Black 759,237,162 543,010,605 8,422,830  2,157,401,390

1,073,332,626 228,670,153 8,667,818  2,157,401,390
1,075,373,830 226,690,523 8,606,244  2,157,401,390
1,076,452,675 225,661,160 8,556,762  2,157,401,390 .
1,081,114,894 224,414,652 5,141,051  2,157,401,3%0

Lawrence F. Gilberti
Eddy W. Hartenstein
James P. Holden

Mel Karmazin
James F. Mooney 1,044,684,949 257,696,879 8,288,769  2,157,401,390
Jack Shaw 1,076,168,367 226,506,401 7,995,829 2,157,401,390

Our Convertible Perpetual Preferred Stock, Series B-1 (the “Series B-1 Preferred Stock™), does not have the right to vote
with the holders of our common stock on the election of common stock directors, The holder of the Series B-1 Preferred
Stock is entitled to designate and elect members of our board of divectors pursuant to the Certificate of Designations of the
Series B-1 Preferred Stock. The holder of the Series B-1 Preferred Stock has designated Yohn C. Malone, Gregory B. Maffei,
David J.A. Flowers, Carl E. Vogel and Vanessa A. Witiman to serve as tembers of our board of directors until their .

successors are duly elected and qualified.

Item 2 — Ratification of Appointment of KPMG LLP as Independent Registered Public Accountants

The holders of our common stock and our Series B-1 Preferred Stock, voting together as a single class, ratified the
appointment of KPMG LLP as our independent registered public accountants.

Votes Cast For Votes Cast Against Abstentions
6,000,919,418 28,511,021 25,618,310

Item 3 - Advisory Vote on Executive Compensation

The holders of cur common stock and our Series B-1 Preferred Stock, voting together as a single class, approved, in a
non-binding advisory vote, the compensation paid to our named executive officers as disclosed in the Proxy Statement.

Votes Cast For Votes Casf Against Abstentions Broker Non-Votes
3,842,151,766 40,842,198 14,653,395 2,157,401,390
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ltem 4 — Advisory Vote on the Frequency of Future Advisory Votes on Executive Compensation

'The holders of our common stock and our Series B-1 Preferred Stock, voting together as a single class, in a non-binding
advisory vote, voted on whether a stockholder vote to approve the compensation paid to our named executive officers should
occur every one, two or three years as set forth in the table below,

1 Year 2 Ycars 3 Years Ahsfcntions Broker Non-Votes
508,527,914 17,666,617 3,270,535,768 10,917,060 2,157,401,390
In light of such vote, and consistent with our recommendation, we intend to include an advisory stockholder vote to

approve the compensation paid to our named executive officers every three years until the next required vote on the
frequency of stockholder votes on the compensation of named executive officers. We are required to hold votes on frequency

every six years.
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SIGNATURES .

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be
signed on its behalf by the undersigned thereunto duly authorized.

SIRIUS XM RADIO INC.

By: /s/ Patrick L. Donnelly
Patrick L. Donnelly
Executive Vice President, General .
Counsel and Secretary

Dated: May 27, 2011
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BRICOIBOLAM e em——

. - UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

FORM 8-K

CURRENT REPORT
Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

Date of Report (Date of earliest event reported): Tune 1, 2010 (May 27, 2010)

SIRIUS XM RADIO INC.

(Exact Name of Regis'tl'ant as Specified in Charter)

. Delaware 001-34295 |  52-1700207
(State or Other Jurisdiction {Commission File Number) ~ (LR.S.Employer
of Incorporation) . Identification No,)
1221 Avenue of the Americas, 36th Fi., New York, NY 10020
(Address of Principal Executive Offices) {Zip Code)

Registrant’s telephone number, including arca code: (212) 584-5100

Check the appropriate box below if the Form 8-K filing is intended to simultaﬁeously satisly the ﬁliné obligation of the
registrant under any of the following provisions:

Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240,14a-12)
Pre-cammencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))

O 0O oo

Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Section 5.07 Submission of Matteis to a Vote of Security Holders
On May 27, 2010, we held our annual meeting of stockholders. At the annual meeting, stockholders voted on the

matters contained in our definitive Proxy Statement on Schedule 14A filed with the Securities and Exchange Commission on
April 15, 2010 (the “Proxy Statement™). The final results for each matter submitted to a vote of stockholders are as follows:

Item 1 — Election of Directors

At the annual meeting, the holders of our common stock and our Series A Convertibie Preferred Stock, voting together
as a single class, elected the persons listed below as common stock directors.

Votes Cast For Votes Cast Against Abstentions Broker Non-Votes
Joan L. Amble 837,561,943 29,619,099 17,188,454 1,838,792,045
Leon D. Black , - 408,528,344 458,481,167 17,359,985 1,838,792,045
Lawrence F, Gilberti 682,957,065 184,293,489 17,118,942 1,838,792,045
Eddy W. Hartenstein 847,884,390 19,474,711 17,010,395  1,838,792,045
James P. Holden 684,519,658 183,118,792 16,731,046 1,838,792,045
Mel Karmazin 855,065,564 19,226,385 10,077,547  1,838,792,045
James F. Mooney 839,662,079 28,131,598 16,575,819  1,838,792,045
Jack Shaw 684,777,290 182,758,646 16,833,560  1,838,792,045

Our Convertible Perpetual Preferred Stock, Series B-1 (the “Series B-1 Preferred Stock™), does not have the right to
vote with the holders of our common stock and Series A Convertible Preferred Stock on the election of common stock
directors. The holder of the Series B-1 Preferred Stock is entitled to designate and elect members of our board of directors
pursuant to the Certificate of Designations of the Serics B-1 Preferred Stock. Currently, the holder of the Series B-1 Preferred
Stock has designated John C. Malone, Gregory B. Maffei and David LA, Flowers to serve as members of our board of
directors until their successors are duly elected and qualified. :

Item 2 — Adoption of Rights Plan

The holders of our common stock, our Series A Convertible Preferred Stock and our Series B-1 Preferred Stock, voting
-together as a singie class, approved a short-term rights plan designed to preserve certain potential tax benefits.

Yotes Cast For Vofes Cast Against Abstentions
Common Stock, Series A Convertible Preferred
Stock and Series B-1 Preferred Stock, voting as a )
single class : 3,392,831,756 70,146,313 - 8,368,189
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Item 3 — Extend our Board of Directors Authority (through the Approval of an Amendment fo our Certificate of
Incorporation) to Effect @ Reverse Stock Split and to Reduce the Number of Authorized Shares of Our Common

Stock

The holdets of our common stock, our Series A Convertible Preferred Stock and our Series B-1 Preferred Stock, voting
together as a single class, and the holders of our common stock, voting as a separate class, also approved an amendment to
our certificate of incorporation to (i) effect a reverse stock split of our common stock by a ratio of not less than one-for-two
and not more than one-for-twenty-five at any time prior to June 30, 2011, with the exact ratio {o be set at a whole number
within this range to be determined by our board of directors in its discretion, and (i} reduce the number of authorized shares
of our common stock as set forth in the Proxy Statement.

Yotes Cast For . Votes Cast Against Abstentions
Common Stock, Series A Convertible Preferred Stock
and Series B-1 Preferred Stock, voting as a class 4,976,493,790 308,257,802 25,386,711
Common Sfock, voling as a separafe class ) 2,384,555,236 308,257,802 25,386,711

Item 4 — Ratification of Independent Registered Public Accountanis

The holders of our common stock, our Series A Convertible Preferred Stock and our Series B-1 Preferred Stock, voting
together as a single class, ratified the appointment of KPMG LLP as our independent registered public accountants.

Votes Cast For Votes Cast Against Abstentions

Common Stock, Series A Convertible Preferred Stock

and Series B-1 Preferred Stock, voting as a single class 5,250,561,396 29,477,606 30,099,301
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SIGNATERES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be

signed on its behalf by the undersigned thereunto duly authorized. .

SIRIUS XM RADIO INC.
By: /s/ Patrick L. Donnelly

Patrick L. Donnelly
Executive Vice President, General
Counsel and Secretary

" Dated: June 1,2010
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