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February 4, 2005 RECEIVED

BY HAND DELIVERY
FEB -4 2005

Marlene H. Dortch ) )

S ecretary ~gderal Communifcgmn:tacrr;mmlssbn
. .. Office of Secr

Federal Communications Commission

The Portals
455 12th Street, S W.
Washington, D.C. 20554

Re:  Request for Blanket Authority to Operate 1,000,000 Earth Stations to
Receive DBS Programming from the Canadian BSS orbital slot at
129° W.L. and Request for Special Temporary Authority To Move
EchoStar 5 to 129° W.L. and to and Conduct Telemetry, Tracking
and Command Operations in order to Relocate EchoStar 5 to this
Orbital Location; File Nos. SES-LFS-20050203-00133 and SES-STA-
20050203-00018

REQUEST FOR CONFIDENTIAL TREATMENT

Dear Ms. Dortch:

EchoStar Satellite L.L.C. (“EchoStar”), pursuant to the provisions of Sections

0.457 and 0.459 of the Commission’s Rules governing submission of confidential materials, 47
C.F.R. §§ 0.457, 0.459, respectfully requests that the unredacted Satellite Agreement between
Ciel Satellite Communications Inc. (“Ciel”) and EchoStar Satellite L.L.C. (dated May 14, 2004)
(“Agreement”) be afforded confidential treatment and not be placed in the Commission’s public
files of the above-referenced applications. EchoStar has already supplied the Commission with
a public, redacted version of the Agreement, and this request for confidential treatment relates
only to the portion of the Agreement that was redacted from the public version.!

ST TN TSRO [N I . _ _

-k 'Both‘-thle\b}lbl‘ic, redacted ersion, which was filed in the proceedings referenced above,
and the confidential unredacted version of the Agreement are included with this request for
confidential treatment.., .- R
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The redacted portions of the Agreement address further commercial arrangements
that have not yet been completed and future obligations of the parties related to the use of the
129° W.L. orbital location. That material qualifies as “commercial or financial information” that
“would customarily be guarded from competitors” regardless of whether or not such materials
are protected from disclosure by a privilege. See 47 C.F.R. § 0.457(d); Critical Mass Energy
Project v. NRC, 975 F.2d 871, 879 (D.C. Cir. 1992) (“[W]e conclude that financial or
commercial information provided to the Government on a voluntary basis is ‘confidential’ for
the purpose of Exemption 4 if it is of a kind that would customarily not be released to the public
by the person from whom it was obtained.”); see also DIRECTV, Inc.; Request for Special
Temporary Authority to Relocate DIRECTV 3 to 82° W.L. and to Conduct Telemetry, Tracking
and Command (“TT&C ) Operations for an Interim Period, File No. SAT-STA-20030903-
00300 (application in which the FCC accepted redacted contract as part of record).

As an initial matter, most businesses do not publicly reveal supply contracts that
enable them to provide their end product in the market. Thus, almost all of the specific terms in
such an agreement would be the type of commercial information that “would not customarily be
released to the public” and should be treated as confidential. Companies routinely guard
information about their future plans or operations from their competitors. Finally the fact the
redacted information in the Agreement is the type of information that would “would customarily
be guarded from competitors” is demonstrated by the No Publicity and Confidentiality
provisions of the Agreement (Sections E.5 and E.8) and the fact that the parties considered the
agreement confidential and proprietary. Thus, the Commission should treat the redacted
information as confidential under Section 0.457(d).

In addition, the redacted portions of the Agreement also contain highly sensitive
information that if disclosed could place both EchoStar and Ciel at a competitive disadvantage,
including specific information regarding future actions and obligations. There are a number of
entities who would stand to benefit competitively from any knowledge of the redacted
commercial terms included in the Agreement.

In support of this request, and pursuant to 47 C.F.R. § 0.459(b), EchoStar hereby
states as follows:

1. The information for which confidential treatment is requested includes
information on further commercial arrangements that have not yet been completed
and future obligations of the parties related to the use of the 129° W.L. orbital
location. As noted above, EchoStar has already filed a redacted version of the
Agreement, and this request for confidential treatment pertains only to those
provisions of the Agreement that are redacted from the public version.

2. The redacted information is being submitted as part of EchoStar’s application for
blanket authority to operate 1,000,000 earth stations to receive DBS service from
the Canadian BSS orbital location at 129° W.L. and its request for special
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temporary authority to relocate its EchoStar 5 satellite to the Canadian BSS
orbital location at 129° W.L.

3. The redacted portions of the Agreement contain sensitive commercial
information. Specifically, the redacted information addresses further commercial
arrangements that have not yet been completed and future obligations regarding
the use of the 129° W.L. orbital location. This information is commercial
information that has not been made public and is not available to EchoStar’s and
Ciel’s competitors.

4. The redacted information pertains to the provision of multichannel video
programming. The multichannel video programming distribution (“MVPD”)
market is a competitive market. See, e.g., In the Matter of Annual Assessment in
the Market of the Delivery of Video Programming, MB Docket No. 04-227, FCC
05-13 (Released: Feb. 4, 2005). EchoStar faces competition primarily from
DirecTV, a larger digital broadcast satellite provider, and cable television
providers. These competitors could potentially use the redacted information to
gain an advantage in the MVPD market.

5. Disclosure of the redacted information could result in substantial competitive
harm to EchoStar and Ciel. The redacted information regarding future operations
at the 129° W.L. orbital location would give EchoStar’s and Ciel’s competitors
advanced notice of future plans that have not previously been made public. This
would allow these competitors to take steps to counter whatever advantage
EchoStar and Ciel may gain in the market based on the future operations in the
129° W.L. orbital location. In addition, the redacted information regarding further
commercial arrangements that have not yet been completed could provide
EchoStar’s and Ciel’s competitors with the ability to negatively impact these
further commercial arrangements.

6. EchoStar takes significant measures to ensure that this confidential information is
not disclosed to the public.

7. The redacted material for which non-disclosure is sought is not available to the
public.
8. EchoStar requests that the redacted materials be withheld from disclosure for an

indefinite period. Disclosure of this information at any time could jeopardize the
competitive positions of EchoStar and Ciel.

9. Finally, EchoStar notes that a denial of its request that this information be kept
confidential would impair the Commission’s ability to obtain this type of
voluntarily disclosed information in the future. The ability of a government
agency to continually obtain confidential information was behind the legislative
purpose in developing exemptions from the Freedom of Information Act. See
Critical Mass Energy Project v. NRC, 975 F.2d 871, 878 (D.C. Cir. 1992)
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(“Where, however, the information is provided to the Government voluntarily, the
presumption is that [the Government’s] interest will be threatened by disclosure
as the persons whose confidences have been betrayed will, in all likelihood, refuse
further cooperation.”). The U.S. Court of Appeals for the D.C. Circuit has
recognized a “private interest in preserving the confidentiality of information that
is provided the Government on a voluntary basis.” Id at 879. The Commission
should extend a similar recognition to the redacted materials.

EchoStar requests that the Commission return the Agreement if its request for
confidentiality is denied. See 47 C.F.R. § 0.459(e). To the extent that the Commission
concludes that the disclosure of some or all of the redacted terms should be made available to the
parties to this proceeding, EchoStar would be willing to discuss the terms of a Protective Order
and provide a somewhat less redacted version of the Agreement for review by outside counsel
for those parties.

Respectfully submitted,
Pt lia @AMQPMQ /BOK

David K. Moskowitz Pantelis Michalopoulos '
Executive Vice President and General Counsel Philip L. Malet
EchoStar Satellite L.L.C. Steptoe & Johnson LLP
9601 South Meridian Boulevard 1330 Connecticut Ave., N.-W.
Englewood, CO 80112 Washington, DC 20036
(303) 723-1000 (202) 429-3000

Counsel for EchoStar Satellite L.L.C.

Enclosures
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SATELLITE AGREEMENT

THIS SATELLITE AGREEMENT (the “Agreement™) is made and effective as of the 14th day -

of May, 2004.

BETWEEN:

CIEL SATELLITE COMMUNICATIONS INC., a company
incorporated under the laws of Cenada, located in Ottaws, Ontario,
Csnade (hereinafter referred to a3 “Ciel™)

ECHOSTAR SATELLITE L.L.C., 2 company organized under
ths Jaws of the United Swtes, locsted in Englewood, Colorado,
U.S.A, (hereinafter referred to as “EchoStar™).

Ciel and EchoStar are from time to Ume berein referred 1o collectively as the “Partics™ and
individually as a “Party™.

WHEREAS, Ciel is a Canadian carrier as defined in the Telecommunications Acr (Canada) and
s sadiocommunicstion carmier as defined in the Radiocommnmication Act (Caneda) which will
own sutellite communications facilities which it intends to operatc in Canada;

WHEREAS, EchoStr is licensed by the Federal Communications Commission (“FCC™) in the
United States 10, among other things, operate BSS sstellites to provide direct-to-home service 1o
customers in the United States;

WHEREAS, EchoStar owns and operates certain BSS and otber satcllites (including the in-orbit
BSS satelliie known as EchoStar 5);

WHEREAS, Ciel intends to apply to Industry Canads for authorization w0 operate a BSS
satellite at the 129° W.L. orbital location (the *129° W.L. Location™); and

WHEREAS, Ciel wishes to provide BSS satellite capacity to EchoStar at the 129° W.L.
Locstion for delivery of direct-to-home services in the United Stites, and in Furtherance thereof
-both Partics desire jolmtly 10 implement a plan that meets the following objectives:

» Deployment of EchoStar 5 or another in-orbit BSS satellite awned and operated by | .

EchoStar (referred 1o herein as “EchoStar 5™) at the 129° WL Location on an
interim basis as soon a5 reasonably practicable and in accordsnce with any relevam
time deadlines that may be determined by Industry Canada and, in any event, not
later than the carlier of (i) sixty (60) duys following reccipt by Ciel of the 129°
W.L. Licence (as defined below) and (i) August 25, 2005, which is the date by
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which & commercial BSS satellito must be placed fn service at the 120° W.L. |

Location in accordance with the BSS satellite in-service date prescribed by the ITU:

» Deployment of & new BSS satellite (the "New BSS Satellite™) 1o be procured,

owned and operated by Clel at the ]29° W.L. Location oc a permanent basis as
soon as reasonably practicable and in accordance with any refcvant time deadlines
that may be determincd by Indostty Canads; and

o Development of the 129° W.L. Location to cnable Ciel to provide EchoStar with

addivional BSS capacity 10 permit EchoStar to expand its direct-to-home setvice in

the United States, and o provide additions) satellite capacity to Ciel for provisionin

Cannda 1o Canadian broadcasting undertakings and other Canadim customezs,

NOW THEREFORE for mutual consideration, the receipt and sufficiency of which is hersby

acknowledged, the Parties hereby agree to the follawing:
A.  Cisl Undertakings.

3. Ciel agrees to use commercially reasonable efforts to secire all necessary licence(s) and -
authorizations from Cansdian regulatory muthorities 10 operate a satellite and wiilize all 32 Ku- -
Band BSS frequencies at the 129° WL, Location, including without limitation all necessary -
licence(s) and authorizations from Canadian regulatory autharities required for EchoStar to usea -

sateliite Jocated at the J29° WL, Location for delivery of dirnctsto-home services in the United
States (the *129° W.L. Licence™). In comnection with the foregoing, Ciel agrees to file all
documents and take all actions necessary to obain the [20* W L. Licence as soon as reasonably
practicable: Clel agrees 10 use commercially reasonable cfforts 1o respond promptly to requests
for further information related to the 129° W.L. Call for Expressions of Inierest from Industry
Canada or any.other Canadian or.other governing autherity. Cisl agrees to consult with EchoStar
during:the :Expression of Imerest process. 'Ciel agrecs that if any filing or submission made by
Ciel during the Expression of Interest process mentions EchoStar or any of the undertakings set
forth in this Agreemen, then jt shajl obmin the prior appraval of EchoStar before filing or
submitting material 1o the regulatory antharity, such approval not to be unreasonably withheld or
delayed. Upon the request of Clel, EchoStar agrees to provide reasonable support 1o assist Clel in
the process 10 obisin the 129° W L, Licence.

2, From the date first ses forth above until this Agreement is terminated pursuant 1o Section
A(R), B(S), C(2), D(1) or E(7), Ciel agrees not w directly or indircetly solicit, initiate or
participate in any way in any discussions or negotiations with, or provide any information to, or
enter into any sgreement with any other person or entity concerning the same or similar subject
marter of this Agreement for the use of capacity at the 129° W.L. Location except discussions for
the sale of satcllite capacity to Canedian businesses as conlemplated in this Agreement.

3. The obligetions of Ciel pursuant 1o this Agreement and pursuant to each of the Sutellite

Relocstion and Lease Agresment, Interim Satellite Scrvices Agreement and New Satellite |-
Services Agreement (esch as defined below) (collectively referred to as the “Definitive |

Agreements™) shall be subject 10 afl terms and conditions conwined in the 129° W.L. Licence
(such terms and conditions hereinafier referred to as the *129° W.L. Licence Conditions™).

2
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@ 4 Ciel shall have the right to terminste this Agreement and shall have no further bligations |
hereunder (with the exception of Sections E(4), E(3) and E(8), which shall survive and continus  :

. full force und cffect) if the 129° W.L. License Conditions or FCC Approval Conditions {as *

defined below), in Ciel’s reasonable commercial judgment, materially adversely impact Ciel's

ability to realize the benefits anticipated in the Definitive Agreements or creates material -

additional burdens upon Ciel’s business, :

(X
Sowe Ve dosiomw =

B,  EchoStar Undertakings,

1. Following receipt by Ciel of the 129° W L. Licence, EchoStar agrees to use commercially ‘!
reasonable efforts 1o sccure all nacessary Hcence(s) and suthorizations from United States -
regulatory suthorities (inchuding without Jimitation the FCC and Deparument of State} to usea - ;
satellite located at the 129° WL, Location for delivery of direct-to-home services in the.United
States (“FCC Approvals™). EchoStar sgrees wo consult with Ciel during the FCC Approvals  *
process, EchoStar agrees that if any filing or submission mede by EchoStar during the FCC
Approvals process mentions Ciel or any of the undertakings st forth in this Agreement, then it ]
shall obtain the prior approval of Ciel before filing or submitting material to the regulatory
authority, such spproval not o be unreasonably withheld or delayed. Upon the request of
EchoStar, Cicl agrees to provide reasonable support to sssist EcboStar in the FCC Approvals
process, inchiding without Lmitation providing reasonable suppont to assist EchoStar i | ¥
demonstrating that the effective competitive opportunitics (ECO-Sat) test has been satisfied. :

2. Following receipt by -Ciel of the 129° WL, Licencs, recoipt by EchoStar of the FCC |
Approvals and execution of the Imerim Siellite Services Agreement, EchoStar agrees 10 use |-
. commercially reascnable effonis to secure all necessary licence(s) and authorizations from
United States segulatory avthoritics (including without limitation the FCC and Depariment of |
State) 1o rclocate EchoStar S to the 129° W.L. Location as soon as rcasonably practicable |
(“Relocstion Approval™). ;

3 From the date first set forth above until this Agreement is terminated pursuant to Section
A(4), B(5), C(2), D(1) or E(7), EchoStar agrees not to direcily or indirectly solicit, initiate or
participate in any way in any discussions or negotiations with, or provide any information to0, or
enter into any agreement with any other person or entity relating to obtaining the 129* W.L.
Licence.
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4, The obligstions of EchoStar pursuamt to this Agreement and pursvant to cech of the | -
Definitive Agresments shall be subject to all terms and conditions contdined in the FCC
Approvals (such terms and conditions hereinafier referred to 8s the “FCC Appraval
Condirions™).

s EchoStar shall have the right 1o terminate this Agreement and shall have no further
obligations hereunder (with the exception of Sections E(4), E(5) and E(8), which shall survive
and continug in full force and effect) if the License Conditions or FCC Approval Conditions, in
EchoStar’s reasonable commercial judgment, materially adversely impact EchoStar’s ability to
realize the benefits anticipsied in the Definitive Agreements or creates wmaterial additional
burdens upon EchoStar’s business.
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C.  Mutual Undertakings, :
1.

2‘

Boards of Directors), and intent of this Agreement and shall contain customary terms, conditions,
reptesentations, warrenties and covenanis for each party that would be found in similar
transactjons and agreements. In addition 1o such terms end conditions, the parties agree that the
Definitive Agreements shall contain additional material terms, conditions, representations,
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Following receipt by Ciel of the 129° W 1. Licence and receiyt by EchoStar of the FCC _
Approvals; ole

()  EchoStar and Cicl shall enter into 8 satellite lease and relocation agreement (the -

“Satellite Lease and Relocation Agreement™) pursuent to which EchoStar shall agree to

(1) relocawe EcboSwr 5 to the 129° W.L, Location as soon as reasonably practicable

following receipt of the Relocation Approval and in accordance with sy relevant time -

deadlines that may be determined by Induswry Canada, and (i) Jease EchoStar 5 10 Ciel.
Throughout the term of the Satellite Lease and Relocation Agreement, Clef shall have the
exclusive right 10 use, resel] or otherwise make avalleble to third parties the capacity of
EchoStar 5, subject to the teyms and conditions of the Satcllive Relocation and Lease
Agreement and the Interim Satellite Services Agreement. EchoStar shall have the right to

terminate the leese of EchoStar 5 to Ciel (and 10 terminate the Interim Smellite Services -
Agreement) upan the occurrence of 2 (a) catastrophic failure with respect to any satellite
in the EchoStar fleet (which shall be deemed to include any and all satellives owned, °

operated, controlled, leased or otherwise accessed by EchoStar and its affilistes), or (JF

serieg of cvenis having a caastrophic effett on the EchoStar fleet when viewed in its -

entirety, in each case as determined by EchoStar in its reasonable commercial judgment.

()  EchoStr and Cicl shall exccite an interim BSS satellite services agreement (the

“Interim Satellite Scrvices Agreement™) relating to EchoStar 5 pursuant 16 which Ciel
shall agree to provide to EchoStar the full available capacity of EchoStar § for delivery
by EchoStar of direci-io-home services in the United Stales.

(¢)  Cicl agrees w procurs, launcf:, insure and perform in-orbit testing of the New BSS
Sstellite in accordance with any relevant time deadlines that may be determined by

Industry Canada.

(@)  Prior 1o entering into vendor agreements 10 procure the New BSS Satellite, Clel
and EchoStar shall enter into a satellite services agreement (the “New Satellite Services
Agreemen”) for the New BSS Satellite pursuant to which Ciel shall make avallable to
EchoStar saellite capacity from the 120° W.L. Locatlon for the delivery of direct-wo-
home service in the United States subject 1o any terms snd conditions conbined in the
129° WL, Licence awarded by Industry Canada 1o Ciel reganding requirements imposed
on Cicl to make available to Canadian saellite service providers scrvice capacity on the
New BSS Satellite. The parties will use ressonable commercial efforts (o excoute the
New Sptellite Services Agreement ralating to the New BSS Satellite no Ister than 3 years
prior 10 Ciel's permanent in service mflestone date as specified by Industry Canada in the
129° W.1. Licence,

The Definitive Agreemems shall reflect the terms, conditions (including approvals of
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warranties and covenants relating lo cach party’s obligations in connection with the activities

contemplated under this Agreement. Each Party confirms its agreement to use reasonable -

commercial efforts to negotiate and cooperate in good faith towards the preperation of mutually
satisfactory final drafis of the Definitive Agreements within thirty (30) days of the filing with
Industry Canada of the application for the 129° W.L. Licence by Ciel. Each Party further
confirms its agreement 16 use reasonsble commercial efforts to enter into the Definitive

Agreements within thirty (30) days of the dale of ammouncement of award to Ciel of the 329* .

W.L. Licence and receipt by EchoSuar of FCC Approval. In the event that the Parties cannot for

any veason negotiate, finalize and enter foto the Definitive Agreements (including withowt '
limitation such -additional material 1erms, conditions, representations, warrantios and covenans) -

within thirty (30) days after the date of announcement of the award to Clel of the 129° W.L.
Licence and receipt by EchoStar of the FCC Approval, this Agreement shall terminate without
further foree and effect (whh the exception of Sections E(4), E(S) and E(8), which shall survive
termination and continus in full force and offect).

D.  Telemetry, Tracking & Command.
1, Ciel and EchoStar shall cnter into 8 telemetry, tracking and command agreement (the

“TT&C Agreement”™) within thirty (30) days of announcement of the award 1o Cicl of the 125° .
#L, Licence and receipt by EchoStar of FCC Approval, pursuant 10 which Ciel shall have the .

.ght 1o direct the telemetry, tracking and command of EchoStar 5 subject to EchoStar's rights

pursne ‘2 to the Interim Satellite Services Agreemen. The TT&RC Agreement shall reflect the .
terms, conditions (including approvals of Boards of Directors), and intent of this Agreement and

shall contain customary terms, conditions, representations, warrantics and covenants for each
party that would be found in similar transactions and agreements. In addition to such terms and
conditions, the pares agree that the TT&C Apgreement shall contain additional materisl 1erms,
conditions, rcpreséntations, warranties and covenanis relating to each periy’s obligations in
connection with the activities contemplated under this Agreement. Each Perty confirms its
agreement 10 use reasonable commercinl efforts to negotiate and cooperste in good faith towards
the preparation of # mutally satisfactory final draft of the TT&C Agreemem within thirty (30)
days of the filing with Industry Canada of the application for the 129° W.L. Licence by Ciel.
Each Party further confirms jts agreement to use reagonable commereial efforts to enter into the
TT&C Agrecment within thirty (30) days of the date of announcement of award 1o Ciel of the
129° WL, Licence and receipt by EchoStar of FCC Approval. In the event that the Parties
cannot for any reason negotiate, finalize and enter into the TT&C Agreemem (including without
Emitatlon such additional material terms, conditions, representations, warransies and covenants)
within thirty (30) days afier the daie of enncuncement of the award to Ciel of the 129° WL,
Licence and receipt by EchoStar of the FCC Approval, this Agresment shall terminate without
further force and effect (with the exception of Sections E(4), E(5) and E(8), which shall survive
termination and continue in full foree and effect). Following (he relocation of EchoStar 5 to the
129° W.L. Location, EchoStar shall operate EchoSter $, including all telemetry, wracking and
command funetians, a1 the 129° W.L. Location until one month afler Ciel has completed in-orbit
testing on the New BSS Sutellite to be procured, cwned and operated by Ciel, or such earlier
period as the Parties may agree.
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. 2 Clal intends to construct and operate telemetry, tracking and command facilities in -
Canada for the New BSS Satellite. Ciel shall operate the New BSS Satellite 1o be used at the
129° W.L. Location, including all telemetry, tracking and command functions, commencing
upon Jaunch of the New BSS Satellite 10 the 125° W.L. Location.

.t ——dei s as

PRposy <Y -

at e e

.- 4 -
PR

E. Generals

1 Entire Agreement: Waiver. This Agreement constitutes the entire agreement between
the Partics, and supersedes and terminates all previous undersiendings, commitments or
reprosentatioss, concerning the subject matier herood. The failure by 2 Party o insist upon strict
performance of this Agreement shall not be construed as a wajver of any subsequent breach of
the same or similar nature,

2. Approvals. This Agreement shall become effective upon the date first writien above.
Each Party agrees 10 use commercially reasonable efforts to cooperate with the other Party in its
cffonts to obtain the necessary regulatory approvals contemplated hereunder. In no event shall
either Party have any Jiability to the other Panty for failure to obtain such approvals after using
commercially reasonable goad faith efforts to do so,

3, Notices. Any notice required or permitted 1o be given hereunder shall be in writing and
shall be sent by facsimile transmission, or by first class certified mail, postage prepaid, or by |
overnight courier servics, charges prepaid, to the party to be notified, addressed to such party at |
the nddress sct forth below, or sent by facsimile 10 the fax number set forth below, or such other
sddress or fax number as such party may have substituted by written notice to the other party.,

. The sending of such natice with. confirmation of receipt thereof (In 1be case of facsimile
wansmission) or receipt of such notice (in the case of delivery by mail or by ovemight courier
scrvice) shall constitute the giving theseof,

LI
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If direct ef:

Clel Satellite Communications Inc.

5570 Pettapiece Crescent

Manotick, ON Canads K4M 1C5Attention: Kevin Smyth Facsimile:
613.692.0943

1 directed 19 EchoStar:
ErhoStar Satellite L.L.C.
Fax: 303-723-1699

P.O. Box 6655 (for certified mail) .
Englewnad, Colorado 80155 : ,

9601 S. Meridien Blva. (for overnight courier) .
Englewood, Colorado 80112 1

Aftention: David Bair, Vics President, Space Programs and Operations
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o with a copy ta:

David K. Moskawitz, Executive Vice President, General Counsel and Secretary
(same address and jax number)

4.  Limijtgtion of Liability. Neither Party shall be Hable 1o the other (or any third party) !
under this Agrecment for any special, incidental, indirect or consequential damages or for Joss of
business, revenues ot profits, even if advised of the possibility of any of the foregoing.

5.  No Publicity.  Exccpt for () disclosures required by law, rule or regulstion; (i) |
disclosures by Clel 1o Canadian regulatory authorifies and disclosures by EchoStar 1o United |
States regulatory avthorities that are necessary for each Party to fullil its obligations hereunder,
which for the avoidance of doubt shall remain subject to Clel’s obligation imder Section A(1) 1o
secure EchoStar’s prior approval for certain disclosures and EchoSiar’s obligation under Section
B(Q) to secwre Clel's prior spproval for certain disclosures; and (lii) disclosures to & Party’s
bankers, Jawyers and investors, who have signed approprisie non-disclosure agreements and who
have a bona fide need to know such information in connection with the business activities of the
applicable Party, during the term of this Agreement and for a period of three (3) years thereafler |, -,
neither Party may relcase ftems of publicity of any kind relating 1o the work performed or :

contemplated 1o be performed heyeunder without the prior written consent of the other Party, -
such consem not to be unreasonably withheld or defayed. ;

PN .
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6. with Law. The Partles agree that in carrying out their respective activities |::
hereunder all their actions and those of the Parties® respective employees or agents shall be in | :
. complisnce with all applicable laws and regulations. .

7.  Tem. This Agreement shall commence on the date first set forth above and, unless |;!
rerminated carlier pursuant w Scction A(4), B(5), C(2) or (1) above, this Agreement shall |°
terminate (with the exception of Sections E(4), E(5) and E(8), which shall survive termination |-
and continue in foll force and effect): (i) on June 25, 2003, in the event that Ciel has kot been ;¢
granied the necessary authorizations 1o locate and operste 8 BSS satelfite ot the 129° WL, |
Location on or before that date; (i) upon Ciel being advised by Industry Canada that it has been |- -
unsuccessful in securing the 129° WL, Licence; (iif) upon a final determination that one or more | !
of the FCC Approvals has or have been demied; or (iv) upon cxccution of the Definitive | :
Agreements and the TY&C Agreement, whichever occurs first. i

8. Confidentinlity.  The Parties contemplate the exchange of certsin confidential and

jetary information dealing with the subject matier of this Agreement. Each Party agrees to | -
maintain a)l such information disclosed to it fos purposes of this Agreement in sirict confidence, | "
using the seme degree of care, but not Jess than reasonable care, to prevent disclosuse of such
information as such Party uses In respect of its own information of like importance. The Parties
shall use such information solely for the purposes of this Agreement and not for any other |
purpose. The requirement 1o muintain the confidentiality of such information shall not extend to: | ¢
(») information which is in the public domain at the time of its disclosure or which subsequentdy | - -3
comes into the public domsin without violation of an obligaton of confidence assumed| ! !
hereunder; (b) information received from a third party withowt violation of an obligation of | - !
confidence to the disclosing party; (¢) Information which the recipient party can show to have| -

7 i
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. been in its possession at the 1ime of disclosure; (d) infoxmation wjﬁc.h the recipient party can -
show to have been independently developed without access to the mfonn'atnm provided for
purposes of this Agreement; or (¢) disclosures required by Iaw, rufe or regulation.
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9.  No loint Venture, This Agreement docs not establish any joint undertaking, joim |
venture, partnership, agency or formal business entity of any kind and the rights and obligations |:
of the Parties shall be as independent business entities, '

10. Asglgnment. Neithes Party may essign this Agreement or any portion of it without the ||
prior written consent of the other Party, excepx that either Party may assign this Agreementtoan |
affilisted entity without the consent of the other Party providing such affilinte (i) is at least 25 |:
creditworthy as the assigning Party at the time the assigning Party originally signed this
Agreement, and (i) has the ability (including without limftation the financial wherewithal) to
perform such Party’s duties and obligations hereunder.

11. Amengment. This Agreement may only be amended if such amendment s evidenced in
writing and signed by the suthorised representatives of the Parties hereto.

12.  Force Majeure. Neither Party shall be liable hereunder by reason of any faflure or delay | |
in the performance of its obligations hereunder on account of acts of God, war, governmental |: -
action (but specifically excluding any refusal, suspension, withdrawal or non-renewal of a ||
Yicence essential for the Party's perforraance, if such refusal, suspension, withdmwal or non- | :
renewal is a result of such Party’s unexcused failure to undertske acton required under this |.:
Agreement, or is the result of the willful misconduct or negligem act of suc!: Pmy),' strikes, riots,
. insurection, fires, flood, storm, explosions, earthquake, epidemic, quarantine restriction, ﬁ'ught .
embargo, or any other event which is beyond the reasonable contyol of such Party, provided, | .-
however, that the Pasty whase performance is impacted will use commercially reasoneble efforts | -
to mitigate the effects of such force majewre.
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13.  Cownterpans: Facsimile Signatures. This Agreement may be signed by facsimile and in | *
counterpests, each of which shall constitute an original Agreement and all of which shall
constitute one and the same Agreement.

IN WITNESS WHEREOYF the Partics have executed this Satellite Agreement effective as of
1the date first set forth above, notwithstanding the acinal dates of execution.

CIEL SATELLITE ECHOSTA@LHTE L.L.C.

ToLLOT et entedd
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By:
Name: Charlly W.

Title: M,M&

|
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@ SATELLITE AGREEMENT

THIS SATELLITE AGREEMENT (the “Agreement™) is made and effective as of the 14th day -
of May, 2004.

CIEL SATELLITE COMMUNICATIONS INC,, a company
incorporated under the laws of Canada, located in Ottawa, Ontario,
Canade (hercinafier referred 1o 3 “Ciel™)

ECHOSTAR SATELLITE L.L.C., » company organized under |
the laws of the United States, located in Englewood, Colorado, ¥
U.S.A. (hereinafler referred to as “EchoStar™). .

Clel and EchoStar are from time to ume berein referred 10 collectively as the “Parties™ and
individually ss & “Porty”™.

WHEREAS, Cicl is a Canadian carrier as defined in the Telecommunications Act (Canada) and
" & radiocommunication carrier as defined in the Radiocommnmication Act (Canada) which wil)
. own satellite communications facilities which it intends to operate in Canada;

WHEREAS, EchoStar is licensed by the Federal Communications Commission (“FCC™) in the
United States 1o, among other hings, operate BSS sate]lites to provide direct-to-home service to
customers in the United States;

WHEREAS, EchoSter owns and operaies certsin BSS and other satcllites (inchuding the in-otbit |
BSE satellite known as EchoStar 5); -

WHEREAS, Ciel Intends 10 apply to Industry Canads for authorization to operatc a BSS |-
sarelite at the 128° W.L. orbital location (the “129° W L. Location™); and

WHEREAS, Ciel wishes to provide BSS satellite capacity o EchoStar at the 129° W.L.
Location for delivery of direct-to-home services in the United States, and in furtherance thereof
-both Pastics desirc jointly 10 implement & plan that mests the following objectives:

» Deploymem of EchoStar 5 or another in-orbit BSS satellite awned and operated by | .
EchoStar (referred 1o herein as “EchoStar 5™) at the 129° W.L. Location on an
interim basis as soon as ressonably practicable and in secordmce with any relevam
time deadlines that may be derermined by Industry Canada and, in any event, not
later than the carlier of (i) sixty (60) days following receipt by Ciel of the 129°
W.L. Licence (as defined below) and (iI) August 25, 2005, which is the date by

@ 1
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NOW THEREFORE for mutual consideration, the receipt and sufficiency of which is bhershy |~

scknowledged, the Prrties hereby agree to the following:
A.  Cial Undertakings.

1. Cidapmmmecmmhnymmmhlccﬂ‘mtmmmmuyueme(a)md .
authorizations from Cenadian regulatory authorities 10 opexate 3 smellite and wiilize all 32 Kue -
Band BSS frequencics at the 129° W.L. Location, including without limitation a)l necessary
licence(s) and authorizations from Canadian regulatory guthorities required for BchoStarto use &
satellitc located at the 129° W.L Location for delivery of diroct-to-bome services in the United
States (the “129° W.L. Licence”). In connection with the foregoing, Ciel agrees o file all

. documents and take all actions nocessary to obtain the 126* W1 Liccnce as soon as

peacticable.: Clel agrees 1o usc commercially reasonsble cfforts 1o respond promptly 1o requests
for further information related to the 129° W.L. Call for Expressions of Imerest from Industry
Cuadn e smy it CATMieD o e e Tt o bmision mae 0
gk “om OF.  probss: Clel o if sty ling or Gubiiission made
Ciel-during the Expression of Inferest process meptions EchoStar or any of the tndertakings set
forth in this Agreement, then it shall cbiin the prior approval of EchaStar before filing or
submitting snaterial 1o the regulatory authority, such approval not to be unrcasonably withheld or
delayed. Upon the request of Clel, EchoStar agrees to provide reasonable support to assist Ciel in

the process 1o obusin the 125° W.L. Licmco.

2
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Confidential Information
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o which » commercial BSS satellite must be placed in service af the 126° W.L. .
Location in accordance with the BSS satellite in-gervice date prescribed by the ITU;
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B,  BchoStar Undertakingy, )

=
»

process, EchoStar agrees that if sny filing or submizsion made by EchoStar during the FCC

Approvals process mentions Ciel or any of the undertakings sot forth in this Agreement, then it |

shall obtain the prior approval of Ciel bofore filing or submining marerial to the regulatory
anthority, such spproval not 10 be nnreasonably withheld or delayed. Upon the request of
EchoStar, Citl agrees to provide reasonable suppornt to assist EchoStar in the FCC Approvals
process, including without limftation providing reasonable support to assist EchoStar in
demonstrating that the effective competitive opportunities (ECO-Sat) test has been saisfied.

2. Following receipt by Clel of the 129° W.L., Licencs, recoipt by EchoStar of the FCC .
Approvals and execution of the Imerim Saellite Services Agreement, EchoStar agrees to use |-

commercially reesonable cfforis to secure all necessasy licence(s) and authorizations from

United States segulatory authorities (including without limitation the FCC and Departmens of |

State) 1o rclocate EchoStar § to the 129° WL, Location as soon as reasonably practicable
slocstion Approval®),

3

Public Version
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1,  Following receipt by Cied of the 129° W.L. Licence, EchaStar agrees to use commercially i
reasomable cfforts 10 sccure all nacessary lcence(s) and suthorizations from United States -
reguletory authorities (inchuding without limitation the FCC and Depariment of Stae) o use & -
satelfite located a1 the 125° W.L, Location for delivery of direct-t-hame services in the.United
States (“FCC Approvals™). EchoStar agrees to consult with Cicl dusing the FCC Approvals
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. €.  Muotoal Undertakings,
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E. General

1.  Entire Ameement Waiver. This Agreement constitutes the entive agreement between
the Parties, and supersedes and wcrminates all MOW' commiouents or

representations, coneerning the subject maner hereof. The by & Party 10 insist upon strict
performance of this Agreement shall not be construed as a waiver of any subsequent breach of
the aame or similar nature,

2.  Approvals. This Agreemenmt shall become effective upon the date first writien above.
Each Party agrees 10 use commercially reasonahle efforts to cooperate with the other Party in its
efforts to obtoin the necessary regulatory approvals comemplated hereunder. In no event shall
either Party have auy liability to ths other Pany for faflure to obtain such approvals afier msing
commercially reasonable good faith efforts to do so,

3 Notices. Any notice required or permitted to be given hereunder shall be in writing and

shall be sent by facsimile transmission, or by firss class centified mail, postage prepaid, or by
overnight courier service, charges prepaid, to the party to be notified, addressed to such party at
the address set forth below, or sent by facsimile 1o the fax number set forih below, or such other
sddress or fax number as such party may have substituted by writien notice to the other party.
The sending of such nodce with. confirmation of receipt thereof (in the case of facsimile
wansmission) or receipt of such notice (in the case of delivery by mafl or by ovemight courier
service) shall constitute the giving thereof,

I directed 10 Clel:
Clel Saeflite Communications Inc.
$570 Petispiece Crescem

Manoatick, ON Canads K4M 1C5Attention: Kevin Smyth Faosimile:
613.692.0943 .

Mdirected 10 EchoStar:

EchoStar Sutellite L.L.C,
Fax: 303-723-1699

P.O. Box 6655 (for cenified mail)
Englewood, Colorado 80155

9601 S. Meridian Blva. (for overnight courier)
Englewood, Colorado 30112

Aftention: David Bair, Vics President, Space Programs and Operations

é
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¢ with 8 copy 1g: ¥
David K. Moskawitz, Executive Vioe President, General Counsel and Secretary
(same address and fax rumber)

«4.  Limitgtion of Liability. Nehther Party shall be lable 10 the other (or any third party) '
" ;under this Agreement for any special, incidental, indirect or conssquential damages or for loss of
:  business, rsvenues or profits, even if advised of the possibility of any of the foregoing.
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5. No Publicity. Exccpt for (i) disclosures required by law, rule or regulation; (i) |
disclosures by Clel to Canadian regulstory authorities and disclosures by EchoStar o United | )
States regulatory authorities that are necessary for each Party to fulfil its obligations hereunder, F
which for the avoidance of doubt shall remain subject 1o Clel's obligation 1mder Section A(1)w0 | -
secure EchoStar’s prior approval for certain disclosures and EchoStas's obligation under Section [+ :
B(l) to secure Clel’s prior approval for certain disclosures; and (i) disclosures to & Party’s |*
bankers, lawyers and investors, who have signed appropriste non-disclosure agreements and who '
have a bona fide need 10 know such information in connection with the business activities of the :
applicable Party, during the tenn of this Agresment and for a period of three (3) years thereafler || . |
neither Party may selcase items of publicity of any kind relating to the work performed or
contemplated to be performed hereunder withom the prior writen consent of the other Party,
such consent not to be unreasonably withheld or delayed.

6.  Compiiance with 1aw. The Pardes agree that in carying out their respective activities |
hereunder all their actions and those of the Parties’ respective employees or agerts shall be in
complisnce with all applicable laws and regulations.

7 Tomn. This Agreement shall commence on the date first sot forth above and, "R
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8. Confidentinlity.  The Parties comtempiate the exchange of certain confidential and
proprietary infarmation dealing with the subject matier of 1his Agreement. Each Party agrees to
maintain all such information disclosed to it for purposes of this Agreement in strict confidence, | '
using the same degree of care, but not kess than reasonable care, to prevent disclosurs of such | .
information as such Party uses in respect of its own information of like importance. The Parties 1
shall use such information salely for the purposes of this Agreement and not for any other {
purpose. The requiremesnt 10 maintain the confidentiality of such information shall not extend to: i
(2) information which is in the public domain at the time of its disclosure or which subsequently | - .
comes imo te public domain without violation of an obligation of confidence mssumed| | i
hereunder; (b) information received from a third party withowt viclation of an obligation of| .
confldence to the disclosing party; (c) information which the recipicnt party can show 1o have| .
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' . been in its possession at the 1ime of disclosure; (d) infoxmation which the recipient party can
show to have been independently developed without access to the information provided for
purposes of this Agreement; or (e) disclosures required by Jaw, rule or regulation.

9.  Ng Joint Venture. This Agreememt does not establith any joint undertaking, joint
venture, parinership, agency or formal business entity of any kind and the rights and obligntions '
othel’uﬁes shall be as indcpendent business entities.

10.  Assignment. Neither Party may assign this Agreement or any pottion of it without the ||
prior written consent of the other Party, excegt that either Party may assign this Agreementto an ||
gmhmdenmywmmﬂlecmmoﬁhcctbchmypwv!dmgmchnﬂihue(')uatlusus i
creditworthy as the assigning Party at the time the assigning Party originally signed this
Agreement, and (ii) has the ability (including without limitation the financial wherewithal) 10
pesform such Party’s duties and obligations herevnder.

i

1.  Amendmem. This Agreement may only be amended if such amandment is evidenced in |
writing and signed by the authorised representatives of the Parties hereto, K
§

12.  Force Majeure. tha?wshaﬂbehahlchueundwbywawnofmymlmordehy N
in the performance of its obligations hereunder on accoumt of acts of God, war, governmental | ; -
action (but specifically cxcluding any refisal, suspension, withdrawal or non-renewal of a | !
lecence essential for the Party's performance, if such refusal, suspension, withdrawal or non | i
rencwal is a result of such Party's unexcused failure to undertake action required under this | .:
Agreemem.onsthemuhofthzwluﬂnmucmdumormgllgmmofmcth).strikes,nou, i
. insuvrection, fires, flood, storm, explosions, eanthquake, epidemic, quarantine restriction, freight | :
embargo, or any other event which is beyond the reasonable control of such Party, pmv;deq,. .
however, that the Party whase performance is impacted will use commercially reasomable efforts’ | !
to mpitigate the effects of such force majeure. i

13. gaummf&dmﬂmm This Agrebaient may be signed by facsimile and in | *;
countexperts, each of which shall constiute an original Agreement and al} of which shall
constitute one and the same Agreement.

lﬁ WITNESS WHEREOF the Parties have executed this Satellite Agreement effective as of
1t dute first set forth sbove, norwithstanding the actual dates of execution.

CIEL SATELLITE ECHOSTAR SATELLITE L.L.C,
COMMUNICATIONS IN
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By:

" Name: Charlly W.
Tule:” czo Tie: M,N
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