
Received 
1200 EIGHTEENTH STREET, NW 

WASHINGTON, DC 20036 

July 6,2004 

RECEIVED 
BY HAND DELIVERY 

Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 1 2 ’ ~  Street, S.W. 
Washington, DC 20554 

JUL - 6  2004 

rEDERAL COMMUNICATIONS COMMISGIOH 
OFFICE OF MI ’C’. Ri TSY‘ 

Re: DIRECTY, Inc., Request for Special Temporary Authority to Relocate 
DIRECTV 5 to 72.5 O W.L. and to Conduct Telemetry, Tracking and 
Command (‘‘TT&C’y Operations for an Interim Period 
File No. SAT-STA-20040107-00002 

Dear Ms. Dortch: 

On January 13, 2004, DIRECTV Enterprises, LLC,’ on behalf of itself and its 
subsidiaries and affiliates (“DIRECTV”), requested that the Commission withhold certain 
documents submitted in connection with an STA request for the DIRECTV 3 satellite 
from public inspection and accord them confidential treatment pursuant to sections 0.457 
and 0.459 of the Commission’s rules, 47 C.F.R. $ 5  0.457,0.459. On March 15,2004, 
DIRECTV submitted a redacted copy of the documents submitted on January 13 for 
inclusion in the public record of that proceeding.* 

On March 22,2004, the International Bureau issued a Protective Order in the 
DIRECTV 3 STA proceeding that covered those and other related documents that had 
been submitted to the Commi~sion.~ Under the terms of the Protective Order, 
confidential documents could be used in both the DIRECTV 3 STA proceeding and the 

DIRECTV Enterprises, LLC is a licensee in the high-power Direct Broadcast Satellite service and 
a wholly owned subsidiary of The DIRECTV Group, Inc. 

See Letter from Gary M. Epstein to Thomas S. Tycz, FCC File No. SAT-STA-20030903-00300 
(dated March 15,2004). 
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See DIRECTV Enterprises, LLC, 19 FCC Rcd. 5255 (Int’l Bur. 2004) (“Protective Order”). 3 
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above-referenced proceeding, among  other^.^ After reviewing non-redacted versions of 
the documents subject to the Protective Order, Pegasus Development Corporation 
(“Pegasus”) filed Reply and Supplemental Comments that were based, in part, on such 
confidential information.’ 

DIRECTV continues to believe that its request for confidential treatment of the 
documents submitted on January 13 are fully justified. However, in the interest of 
facilitating review of the transaction proposed herein, DIRECTV submits herewith a 
redacted version of the January 13 documents that has been revised such that the vast 
majority of the provisions of those documents cited in the Pegasus Reply will now be 
available in the public record of this proceeding! 

Please do not hesitate to contact the undersigned with any questions. 

Respectfully submitted, 

Michael D. Nilsson 
HARRIS, WILTSHIRE & GRANNIS LLP 
1200 1 8th Street, N. W. 
Washington, DC 20036 

Counsel for DIRECTV Enterprises, LLC 

cc: Thomas Tycz (without enclosure) 
Jay Whaley (with enclosure) 
Karl Kensinger (with enclosure) 
Bruce Jacobs (with enclosure) 
Kirsten Embree (with enclosure) 
Pantelis Michalopoulos (with enclosure) 
Howard Symons (with enclosure) 
Phillip Spector (with enclosure) 

Id., Appendix A at 77 2-3. 

See Reply and Supplemental Comments, FCC File Nos. SAT-STA-20040 107-00002, SAT-STA- 
20030903-00300, and MB Docket No. 03-124 (dated April 5,2004)(“Pegasus Reply”). 

DIRECTV continues to believe that prior agreements that were superceded by the documents 
submitted on January 13 are not relevant to this proceeding, and accordingly has not submitted 
redacted versions thereof. 
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Confidential 

MEMORANDUM OF AGREEMENT 

'lBI!3 MEMORANDUM OF AGREEMENT ("Agreement*') is made m duplicate and 
tntertd into as of the 23rd day of December 2003. 

BETWEEN: "3%LESAT CANADA, a company incorporated under the laws of 
Canada, located at 1601 Telesat Court, C3louCtste1, Ontario R1B 
5P4, Canada 

(hereinafter r c f d  to as "Telcsat") 

AND: DIREcT"v m s E S ,  LLC, a limitd liability company 
incorporated undcr the laws of the State of Delaware, located at 
2230 East Imperial Highway, El Segnndo, California 90245, in the 
United States of America. 

Telesat and DlRECTV together am hereinafter r e f d  to as "the Parties". 

WHEREAS, Telesat is Iicmsed by Industry Canada to operate satellites at the 91' W L  
and 82' W L  orbital slots and Industry Canada has filed the necessary modification to 
the l"s plan for the Broadcast Satellite Service ("BSS") and associated feederlinks in 
lTU Region 2 as dd.incd in Article 4 of Appendix 30 and Article 4 of Appendix 30A 
respectively of the lTU Radio Rsgulations Edition 2001 (the 'TmT Plan") for Telesat tn 
operate at such slots (together, tbt "Telesat orbitas"); and 

WHEREAS, Telesat OW and operates at the Telesat Orbit& the N i q  1 and Nimiq 2 
satellites and such satcllibs are utilized by Bell EkpressVu Inc. to provide scTyI'.ccB into 
Canada; and 

WHEREAS, Industry Canada, 
REDACTED 

WHEREAS, DIREcrrv is licensed by the Federal Communications Commission 
C'FCC'') in the Wtcd States to operate DBS satellites at the 101 W.L orbital location, 
the 110 W.L orbital location, and the 119 W.L orbital location (collectively and together 
with such other locations as DIRECTV may be licensed to operate, the "DIR.ECTV 
Orbitals') and provide direct-to-home service to customers in the United States (the 
"DIRECTV Service"); and 

WHEREAS, D I R E "  owns and operates cmnin nRS Ratellites (including the in-orbit REDACTED 
DBS satellites known as DIRBCm 3 and 
Service from the DiREcTv Orbitals; and 

and provides the DIRECTV 

1 
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WHEREAS, the Parties entered into a previous Memorandum of Agreement, dabd as of 
the 27& day of August 2003 (the “Original MOA”); and 

WEEREAS. I 

REDACTED 
.:a . 

WHERTiAS, the Parties now wish to modify the terms of the Original MOA and have 
this Agreement sup#cede completely the Original MOA; 

NOW THEREFORB: for mutual consideration the d p t  and mfficiency of which is 
hemby acknowlcd& the Parties do hereby agree to the following. 

A. Intenth of the Partiea 

. ... 

It is the intention of the Parties to undertake the following transactions: 

1. 

REDACTED 
9 .  

REDACTED 
DIRECI’V has a g m d  tole&% td 

Telesat the uuiecrv 3 satellite for use by Telesat at one of the Ttlesat 0rMt.d~ to 
provide back up capacity for either of the Nimiq 1 or Nimiq 2 satellites used to provide 
service for Ball BxpreSsVu, or to p v i &  such other capacity to Canadian customers, in 
tithex case, for use in Canada as Telesat shall d e t e h .  In furtherance of such 
agreemen& the Parties negotiated and executed the “Satellite Relocation & Lease 
Agreement“, dated as of September 11, 2003, such agmmmt was superseded 
completely by a lease dated as of Dtccmbea 23,2003 a copy of which is attached hento 
as Exhibit B (the VIRECTV 3 Lase Agretment”). ”he Parties acknowledge that the 
FCC has not yet granted approval of DIRECTV’s “Special Temporary Authority” 
submitted on September 3,2003, which approval will pennit DlRECTv to ElWate the 
DIRECI‘V 3 satellite to one of the Telcsat Orbitals and dlow commencement of the 
DIREcrv 3 h e  Agreement. 

2 
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3. Relocation and Use of DIRECI'V 5 SateiIitc. In order to preserve 
Canada's ITU priority for thc modification to the ITU F%II related to the use of BSS 
fqumciw at the 72.5 Location and thereby permit the use of the 72.5 Location for 
SKvice into all of Canada and into the United Stam, Canada is req& to meet Certain 
condidons related to the 72.5 Location by July 14,2005, including to have a satellitc with 
certain technical parameters in operation at the 72.5 Location by July 14,2005. Subject 
to the successful launch and in-orbit testing of the DIRECXV 7s satellite, DIRECW has 
agmd to relocate the DIRJEI'V 5 satellite to the 72.5 Location in order to meet the l'I7J 
quirunents, subject to approval of U.S. and Canadian govunment anthoritieS, BB 
described hmin. it is the Parties' intention that DIRECTV will nsc the DIRECTV 5 
satellite at the 72.5 Location until the time as set frnth in Section B. paragraph 2, and that 
DIRECTV shall exercise one of the options set forth in Section C. paragraph 5. hereof. 

It is in tin effm to accomplish the foregoing three transactions (the 'Transactiws") that 
the Partics agree to their individual and joint undertakings described herein. Each Party 
understands and agrees that nathcr party will be requid to continue pursuing the 
T r a n s d m  if either party fails to obtain, M it becomes reasonably certain that a party 
will not obtain, the necessary regulatory approvals, licenses and authorizations from 
various gavcmmentsl entities in the United States and Canada for the applicable 
Transaction, as more fully described herein ("Regulatory Approvals") and comply with 
all applicable mpimncnts of law, Each Party shall be solely responsible for obtaining 
all of ita rcsgcctiVe RGgulatorv Approvals in a timely manna and at its expense (except 
where otherwise expmsly pviderl for herein) to enable cwlpletion of the Transactions, 
and each Party shall provide the other party with nccessay infoxmation and c o o p d m  
in the process of setking Regulatory Appzovds. 

B. TelesatUndertahp. 

1. 

a 

b. 

REDACTED 

C. 

3 
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REDACTED 

' .  

2 L  
DTREcm with the following rights: 

a 

Telesat h b y  agrees to provide 

.... 

REDACTED 

4 
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I Confidential 

REDACTED 

c. 

d. It is the intent of the Partits REDACTED 

(i) the Itsee of DIRECTV 3 to Telesat fur the 
rer;lainder of the commer~dy uw life O~DIRECTV 3 as defined in the 
DIRECI'V 3 Lease Agreement and (id) the benefits c m f d  on Tclesat 
from the option described in !kction C. pamgmph 5. 

&case of DTRECTV 3 Sa teuite. 3. Teltsat hae applied for and received 
the necessary Regulatory Approvals from &e Canadian government, including from 
Industry Canada and the Canadian Radio-televiaion & Telecommunications Commission, 
necessary or appropriate to relocate DIRECI'V 3 and to pennit Telcsat to operate such 
satellite at the 82 WL orbital location. If it is determined that the DIRECTV 3 satellite 
will be located at the 91 W.L. orbital location, Tdesat Win apply for the necessary 
Regulatory Approvals from the Canadian gwcmment, including from Indusrry Canada 
and the Canadian Radio-television & Telecommunicfition6 Cknnmis6h11, nects881y or 
apprOPriate to rcloc0te DlRBcTv 3 and permit Tclegat to operate such satellitp 
W L  orbital location. G 

', 

\ REDACTED 

C. DIREcm's Undertakings. 

1. LeaseofDIRECTV 3 Satellite. As set out in Section A. paragraph 2, the 

5 
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p d e s  have negotiated and agreed to the DIRECI'V 3 Lease Agreement. 

Rermlatw A- vals for the DlREIJrv 3 Lease and Relocation. 
DlREcTv has applied for and shall continue to use reasonable cammttcial efforts 
promptly to obtain any necessary Regulatory Approvals from the United State8 
gowmmcnt, including from the Pcc and Department of State, necessary to rebcatc 
DIRECTV 3 to the Designated Orbital Location twd permit Telesat to operate the sattllite 
under authority from Industry Canada. ,' 

2. 

- .  . _  . 

REDACTED 
3. DIRECTV Lease Tesms. The lease t#ms gqverning the Parties' rights 

and obligations with respect to the lease of the DIRECTV 3 satellite shall be as set forth 
in the DIRBClV 3 Lease Aereunent, 

.WDACTED 
".I . .. 

5. P ) Between execution of this 
Agreement and December 1,2005 (the "Option PeSiocT'), DIREcm shall cxercisc one 
of the following options: (i) enter into a transponder purchase agreement with Telesat to 
purchase 32 high-power transponders on a new satallite to be built by Telcsat for the 72.5 
h a t i o n  with a "clawback" right far Telesat to sell up to 16 transponders on the satellite 
to Canadian customua at any time up to the date of launch of the new satellite (the 
''Purchase Option"); or (3) on the condition that Teleaat has not identified by Scptrember 
30, 2008 a new partner to develop the 72.5 Location for use in the United States and 
plans to locate a satellite at the 72.5 Location, DIREcm shall grant to Telesat a lease of 
tho DIRECTV 5 satellite (the "Lease Option") on tenns substantially similar to the 
DTREcllr 3 Lease Agreement except for the following: (A) the lease term shall be for a 

6 
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period of time commencing on the expiration of DIRECTVk Transponder Right Period 
and terminating 4 years and 6 months thcreaftc~ (B) such lease shall be subject to the 
tern of Section D.1.b hereof, (C) such lease shall be for Telesat's use of the DIRBCW 
5 satellite solely at the 72.5 Location &d solely for pro~ding service in Canada, and at 
no time may Telwat knowingly, directly or indirectly thraogh third parties, provide 
dinct-to-home broadcast services mto rhe United States; and @> if Telcsat locates 
another satellite at the 725 Location then the DJRFLTV 5 lease shall terminate 
~mmtdiatcly and DIRECTV 5 shall be immediately rehuned to DlREETv following 
transfa of traffic from DIREcrv 5 to ihe new Telesat satellite, which transfer shall 
occur no later than 45 days following the arrival of such satellite. DIRECIV agnes that 
prior to expiration of any DIRECTV 5 lease a p m n t  with Telesat that DIRECXV Will 
discus with Telesat a purchase option in respect of the DIRECTV 5 Sattllite, however, 
the obligations of the Parties in this respect shall be to engage in good faith discussions 
for a mod of thirty (30) days and neither Party is hereby making any commitment to the 
other to sel l  or purchase the DIRECTV 5 satellite. During the first six months of the 
Option Period, Telesat shall not seek or entertain offers from any other p m  ar entity 
for use of the capacity at the 72.5 Location. For clarity, in the event the Parties have not 
executed a mutually agreeable transpon& purchase agreement by December 01,2005 
(or waived applicability of that deadline), DIRE(Jrv shall be deemed to have exercised 
the foregoing Lease Option, providtd, however, that if Telesat has identified a new 
partner for me of the 72.5 Location in the United Statm M located a new satellh at the 
72.5 Location, them DIRBCTV shall not be obligated to exercise the Lease Option and the 
Parties' obligations under this MOA shall ttnninatC on the date DIRECTV's Transponder 
Rights terminate. 

D. Joint Undertakings. 

1. 

a. 

7 

REDACTED 
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b. 

REDACTED. 

C. 

3. 

REDACTED 
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E. GeneraL 

1. Entire Aereement: Exhibi$. This Agreement, including the Whits 
hereto, constitutes the entire agnenrcnt between the Paxtiw, and supersedes and 
terminates all previous u n m d i n g s ,  commitments or representations concaning the 
subject matter hereof. For clarity, as stated in Section A. Paragraph 2 the Parties have 
entend into the DIRECI'V 3 Lease Agreement, such agreement supersedes this 
A m e n t  with respect to the subject matter thereof. 

2. .hnwvals .  The Parties' obligations u n k  this Agreasrent rn subject to 
each Pay receiving appropriate Regulatory Approvals from the U.S. and Canadian 
government agencies from which approval must be obtained in OrdK for each Party to 
undertake the obligations agreed to herein, including without limitation, approval from 
the U.S. FCC and Deparhnent of State and Industry Canada, In no event shall either 
Party have any liability for faiim to obtain such approvals fl€tcr good faith efforts to do 
so. 

3. Noticw. AU notices under this Agromrmt shall be in Writing and shall be 
effective if delivend by hand to an officer of the recipient party or sent by ngistned mail 
or by facsimile transmission and received by the recipient Party, at the addresses 
indicated Wow: 

Tekat Cmada 
1601 Telesat Court 
Gloucester, Ontario 
KlB 2 4  Canada 

Fac~i~nile: (613) 748-8784 
Attention; Paul Bush 
cc: Vice Resident Law 

TtlVhm: (613) 748-8700 

Jfdimctcd to DIRBCTV; 
DIRB(JrvRntcqrks,LCLC 
2230 E. Imperial Highway 
El segundo, CA 90245 

Telephone: (310) 535-5031 
USA 

Facsimilt: (310) 9fA-4991 
Attenti% Michael PaIbvic 
cc: Generalcounsel 

Any notice shall be deemed to have been provided if delivered by hand, wbm dCliVered, 
if sent by registered mail, upon nceipt, and if sent by facsimile transmission, upon 
receipt of successful transmission. Either Party may change its addrtsr, for notice by 
notice to the othex Party in accordance with this paragraph. 

9 
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5. 

REDACTED 

I 

6. Com~liance with Law. The Partits agree that in canying out their 
respective activities hereunder, all actions and those of the Parties' respective unploytts 
01 agents shall be in Cornplanct with all applicable laws and regulations. 

REDACTJCD 

For 
clarity, in no event shall termination of this Agreement be construed as a termi6tion of 
the DlRECTV 3 Lease Agreement, 

0. gmfidentiality. The Parties wttcutcd a Confidentiality and Nondisclosure 
Agrtemtnt on August 27,2003, which they intmd to govern the d i s c l ~ ~ u r e ~  madi 
between the Parties in respect of this Agreement and the Tran~acti~ns contemplated 
hereby. 

9. No Joint V e n w  . This Agreement does not establish any joint 
undcrtaking, joint venture, partnership, a p c y  or fonnal business entity of any kind and 
the rights and obligations of the Parties shall be as independent business entities. 

10 
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10. Governinp Law and Jurisdiction. This Agreement shall be govtrned by 
the laws of the Province of Ontario, without regard to its conflicts law and the P ~ C S  
agree to submit to the exclusive jurisdiction of the courts thereof. 

11. * men$ Neither Party may assign this Agrecsneut or any portion of 
it without the prior written consent of the other Party, 

REDACTED 

12. /me ndmMIt This Agreement may only be amended if such amadment is 
evidenced in writing and signed by the authorised rtprescntativcs of the Parties hento. 

13. ForceM a i m .  Neither Party shall be liable hereunder by reason of any 
failure or delay in the performance of its obligations hummdcr on account of acts of God, 

REDACTED 
, 

, strilces, dots, insurrection, fireS,XiX 
storm, explosions, earthquake, tpidcmic, quarantine restriction, freight embargo, or any 
other went which is beyond the reasonable conml of such Partyv provided, howeyer, 
that the Parties will use commercially lltasoasble efforts, including the i~nplementation of 
business continuity measures, to mitigate the e f f m  of such force majeure. 

IN WITNESS WHEREOF the Parties have executed this Memorandum of AgreemMt as 
of the dare indicated above, notwithstanding the actual dates of execution. 

"ELFSAT CANADA DIRECTVENTERPRTSES,U~ 

By: By: 

By: Date: 

Its. 

Date: ' 

11 
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EXHIBITA 

72.5 CANADIAN AUTHORIZATION 
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TELESAT CANADA and DIRecI77 -,LLC 

SATELLITF, RELOCATION & LEASE AGREEMENT 

Dated RS o f D ~ ~ ~ ~ k 2 3 , 2 0 0 3  

I I 
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SATELLlTE RELOCATION & LEASE AGREMENT 

-AT CANADA, a company incotporated and existing undm the laws of Canada. 
having iu hcad office located at 1601 Telcsat Court in the City of Ottawa, in the Province 
of Ontario, Canada, hertinafter nfencd to 8s Telesat"; 

DlRecTv ENTHRPRISES, I;Lc., a limited liability company incorporated under the 
laws of the state of ~elawarc,  located at 2230 East Imperial Highway, El Segundo, 
California, 90245, in the United Stares of America, hereinafter r e f e m d  to as 
'DnEcly;. 

- 
TeIesat wishes to lcase an existing DIRECI'V satcIlitc to occupy the 82 

W L  orbital position or the 91 WL orbital position; 

WHEREAS DIRECTV is the owner of certain DBS satellite& 

WHEREAS Telesat and DIRECTV signed a Memorandam of Agreement ("MOA") 
pursuant to which the parties agretd to undertake Certain transactions in conneclion with 
aeveloping a new orbital location far use by botb companiw; 

WHHREAS in c o n n d o ~ ~  with the trmsactim outlined in the MOA, Telesat wishes to 
lease a satellite from DIRECW and, in order to effect such lease, DSRXFJ also a p e s  
to relocate the Satellite to the orbital position designated by Teleeat for Telcsat's u8c as 
86tablished herein. 

NOW -RE m consideaation of the mutual agrtements contained in t h i s  
Agream~, thePattits agne as follows: 

1.0 IEASECONDlTIONS 

1.1 Descriutiq. Subject to the conditions stated herein, DIRECTV agrees to lease 
tht satellite known as DIRECTV 3, OT a DBS satelIite with a comparable life and 
performance pmmotm as DIRECT'V 3 (as determined by DIRETV in its 
reasonable judgment) (the "Satellite") for Telesat's use for the duration of the 
Term (as defined blow) of this Agmment md subject to the ttsms and 
 condition^ hweof. DIRBCI'V shall use reasonabie commercial efforts to nlocatc 
the satellite to the arbitd lacation designated by Telesat which shall be either the 
82 WL orbital position or the 91 WL orbital position (the "Designawl Orbital 
Location"). 

FINAL 
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1.2 Consents to SateIIite Relocation. DIRECTV will use reasonable commerCid 

United States regulatory bodies to relocate the Satellite to the Designated OrbitaI 
Location and to pumit Tclesat to F a t e  the satellite from the Designated Orbital 
Location. Obtaining such approvals is a condition precedent to DIREcrv's 
obligation to nlocate the Satellite and to transfa operation of the Satcliite to 
Ttlesaf Telesat will be responsible for filing any necessary application with and 
obtaining any nccesary consents from Canada's Department of Industry 
C'lndustry Canada") for appval to maintain and operate the SateUte st the 
Designated Orbital Location and provide sexvice to Canada therefrom, entering 
any necessary or appIopriate coordination agreementa, and making any necessary 
or appropxiate lTU filings in comedon therewith. Each party agrees to provide 
reasonable support to the other in obtaining such approvals and to shan with the 
other in advance capits of any filings that mention the other party or describe the 
tcnns of this lease or the relocation of the S&Uite. 

efforts to obtain necessary approvals fram the United States govenunent andor .h 

' 

1.3. Satellite Rtlcuxtim. Once the approvals set forth in Article 12 above for 
Satellite relocation have bcen received, DIRECI'V shall use muonable 
commercial efforts to relocate the Satellite to the 8 2 W L  orbital position as soon 
as technically practicable, with the goal of: (i) completing the relocation wlthin 7 
days of receipt of such appva l  and (ii) testing of the Satellite within 21 days of 
the niocation , Teleaat will advise DZRECTJ upon the Satellite's relocation to 
the 82WL , as to whether 82"w.L. or 9lWL will be the Designated Orbital 
Location. Once the Satellite is relocated to the Designated =ita! Lacation, it 
shall not be moved to any other location without: (i) obtaining any necessary 
United States M Canadian governmental approvals; M (ii) the prior written 
permission of DIRBCrV except that DIRECTV's pzmission shall not ba 
required if the relocation is to provide emergency restoraticm for Be. ExpressVu 
Inc's services in the event of a failure of al l  or patt of the payload of N i q  1 or 
Nimiq 2 .  Maintenance of the Satellite at the Designated Orbital Location for the 
Ttrm hereof is subject to DIREW's rights under Section 5.1 hcrtof. 

1.4. Direction of Oowationa. During the period the Satellite is located at the 
Designated Orbital Location, Telcsat shaR exercise direction, and control over fhe 
use of the Satellite, according to Telesat's direction to ensure proper colocation 
with either N101 N2. DXRECTV, through its affiliated company PanAmSat, shall 
we reasonable cornmarcid &forts to keep tbe Satellite at the Designated Orbital 
Location. by performing telemetry, tracking and control fimctims ('lT&C 
Fmctim") until the date Telesat has obtained and installed the necessary ground 
equipment to take ova the TTgcC Punctions, which in no event shall exceed o m  
year following the date when testing of the Satellite is completed in the 
Designated Orbital Location subject to DTREcTy delivering the nacessary 
technical information as set out in Exhibit A and opesational products as may be 
agreed by the Patties to enable TeIesat to properly control the s p a c d  in a 
timely manner, and subject to DIRBc17r obtaining any necessary United States 
export Licenses to do BO. Thereafter TeIesat &all pcrfonn the TT&C Functions 
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2.0 

2.1 

3.0 

3.1 

4.0 

4.1 

I .  

4.2 

una the End Date, the termination of this Agraement, or until DIRECDI 
commcncts the relocation of the Satellite specified elsewhut in this Agmmmt, 
whichever occur8 
TT&C functians. 0 

I REDACTED 

TWM 

Tam of A!mcmcnt. The tam (Term”) of this Agreement shall commcnw 85 of 
the execution date (the *‘Commenctment Date”) and, subject to the early 
termination provbns of this A g n e m t ,  the Agreement shall cantinut until the 
end of life of the Satellite (the “End Date”). As used herein, the “end of life” 
shall be the point at which the eattllitc is taken out of commercial operation in 
=conlance &th Section 5.2 herein. Thls End Date 

is CwttmglatCd to be septbmbcs 2010, 
REDACTED 

TELESAT PAYMENT 

REDACTED 

USE OF SATELUTE 

Right to Use. TeIeslrt ShalI . a t  the exclus. l e  1.~1 to use a, ,.e capacity of the 
Satellite for the Term of this Agreement subject to the terms and conditions 
henof. subject to the terms of, and after the time that D I R E ”  recUvc6, an 
export license from the U.S. government, DlRBcfv shdl provide the technical 
charactcrstics (SED, ElRp and GR) of the Satellite and any other technical 
information required by Teltsat to enable transmiasion to and from the SateUte. 
Tcltsat shall use the same standard of care and prudence in its UBC and operation 
of the Satellite as TeIesat exercises in respect of its own satellites. Once the 
Satellite has reached its end of life as defmtd above in ScCtion 2.0, DlRECTV 
and Telesat shall agree a plan to W i t  the satellite. 

Non-interference md Use Restrictions. Telesat’s transmission to and fmm the 
. Satellite shall comply with aIl appficable laws, rules, regulations, proceduns and 

orders of Canada, and the lTU. 1 

REDACTED 
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REDACTED. 

4.3 

4.4 

4.8 

4.9 

Terrastrial Facilities. Telesat shall be responsible for the provision, installation, 
operation, maintenance and for secming all necessary Iicenses andlor 
authorizations for all earth station facilities and equipment (the ‘Telesat Provided 
Facilities”), for transmitting signals to, 02 d v i n g  signals from, the SatcIlitc. 
Any provision by DDRBcJrv to Telcsat of earth station or other temSaial 
facilities or sewices shall be subject of a separate agrement. 

Third PaaV Use. The Satellite is being leased to Telesat for use at one of the 
Telesat Orbitals to provide back up capacity for either of the Niq 1 or Nimiq 2 
satellitas used by Telasat to provide service for Bell ExprcssVu, or for Telesat to 
provide such other capacity to Canadian cumomers, in either case, for use solely 
in Canada as Telesat shall determine. For the evoidanct of doubt, any offering by 
Tclesat, Bell EqrasVu, or any other person or entity, of capacity on the Satellite 
for use by a U.S. entity or for service to or within the United States shall nqUin 
DIRECTV’s prior written consent not to be unreasonably withheld but in no event 
may Tclcsat or Bell E x p V u  knowingly use or allow any other p#sm or entity 
to knowingly use the Satellite, directly or indirectly, to provide direct-to-home 
sesviccs to or within the united States. Once Telesal has taken over ?T&C 
Punctions 86 contemplated in Section 1.4 herein, Tclesat shall operate and control 
the Satellite at all times dozing this lease Agreement and in no event may Telesat 
sublease or subcontract operational control of the Satellite to any third party 
wihout DIRECWs prior written approval. Tclmat shall be responsible to 
D’IRBCTV for any transmission(s) by any person or entity directly or bdircctly 
dniving the right to transmit to the Satellite f h m  Telesat to the s8mc extent as 
Telesat would be for Tdesat’e own transmissions and references to this 

Telesat’s transrms ’ sions shall be intaprctcd accordingly. 

DIRFX;TV’s Exclusion of Warrantiq. The SareUite is expressly leased on an “as 
is” basis. DDRBcfv malw no rtprescntation or warranty ngarding the Satellite, 
and any such warranties an expressly excluded and disclaimed, including any 
warranty of merchantability or fitness for a particular pu~pose, and any other 
w m t y  implied by stam or mle of law. 

With m t  to TClCSat’S mp~dbiliti~~ to DIRBcm R e g  

REDACTED 
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REDACTED 

5.1 Eatlv Tenninatiaq, 

(a) At D I R E W s  option, this Agcccmmt may be tenninatcd by DXRECI'V 
and the Satellite returned upon DIRECTV providing 5 days written notice 
to Telasat of the occunuux of the second Catastrophic Failure of any tw.0- 
DIRBCTV satellites during the Term. 

REDACTED 

Upon such termination, (i) DIRECI'V will tramfkr and convey 
i3lZ to the DIRECI'V 3 satellite to Telesat, (ii) Telesat will assume full 
rcspcmsibility for the operation and control of the DIRFCI'V 3 satellite 
and all obligations and liabilities associated therewith, and (iii) DIRECI'V 
no longer will have any responsibility to perform TT&C Functions, or to 
1#11ove the satellite from commercial operation or from orbit under any 
circumstances what6otvcr. 
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5.2 . Takiw the Satellite Out of Commercial beration. The Satellite shall be taken out 
of commercial operation at the Designated OrbM Location if Telesat or 
DIRECTV reasonably determines during the T m  of this Agreement that there is 
less than 30 kg of usable fuel remaining on the Satellite and thcxeforc then is no 
longer sufficient fuel to operate the Satellite and maintain geosynchronous orbit 
of the Designated Orbital Location within plus or minus 0.1 degrees, as weil as 
allowing sufficient fuel for cborbiting the Satellite at least 300 km above 
geostationary orbit In this event, DIRECTV will provide such supporting 
analysis to Telesat and the Parties shall mutually agree to an Operational plan to 
move the Satellite fmm the Designated Orbital Location to mother location or to 
&orbit the Satellite. Tclesat shall also have the right to require DIREc17r 
(subject to rectipt of any necessary governmental approvals) to use commesCially 
reawnable efforts to remove the Satellite from the Designated Orbital Location 
promptly after nceipt of written notice from Tdesat. This Agreement shall 
terminate cffective the datt the Satellite is taken out of commercial operation by 
DlREcrv 01 the date it is moved from the Designated Orbital Location by 
DJRECTV, as applicable. 

5.3 Rkht8 and Oblimtions urn Terminatiq. The termination of this Agreement 
shall wcting&sh all of DIEtECI'V's obligations to relocate and keep the Satellite 
located at the Designated Orbid Location for Teiesat as set forth hertin, but shall 
not relieve either Party of any obligation that may have arisen prior to such 
termination, nor shall termination af€ect the parties' obligations under Article 7 

' (Limitation of Liabiity and Indemnification), Article 9 (confidentiality) and 
Article 11.1 (Applicable Law and Jurisdiction provisions) which shall survive the 
termination ofthia Agreament 

6.0 FORCE- 

6.1 .Excused Con- A 'Force Majeure Event" means any act of God, 
governmental action (whether in its sovueign or contractual capacity) or any 
other circumstance reasonably beyond the control of such Party, including but not 
limited to, receive earth station sun outage, meteorological or astronomical 
disturban-, earthquake, hurricane, snowstorm, fire, flood, strikes, labor disputes, 
war, civil disorder, epidemics, quarantines, embargoes. 

6.2 Neither Party shall be held liable or deemed to be in default under the Agreement, 
in the event of' B Force Majeure Event. Each Party shall use reasonable 
commncial efforts to remedy or resolve any Force Majeure Event claimed by 
such Party. 

FINAL 
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7.0 LlhaATION OF LIABILTfY 

7.1 

7.2 

7.3 

8.0 

8.1 

9.0 

9.1 

REDACTED , 

I 

hiunctive Relief, Nothing herein shall be dewntd to pncludt tither pit)' from 
seeking injunctive relie€, if ntceasary, in order to p w n t  the other h m  WiIlfUlly 
or iTltcntionally breaching its obligations under this Agreaacnt or to compl the 
other to perform ita obligations under this Agrtement. 

com- 
~on-disclosurt, The partias have extcutcd a Confidentiality and Nondisclosure 
Agrcemtnt on the date hereof, a copy of which is attachod as Exhibit B hereto and 
is incorporated by reference. 

REPICESENTATIONS, W- AND COVENANTS 

General. Subject to the understanding that certain consents dtscribcd in Section 
1.2 hcrein am conditions precedtnt to d n  obligations h m h ,  DIRECrV 
and Telesat, each, nqrcwnts and w m t s  to, and agrees with the pth- that 

(a) Authority. It hes the right, power and authority to enter into and perform 
its obligations under this Agreement. 

(b) 
authorizations, 86 applicable, for pcrfonnance of this Agmmcnt.. 

(c) Consen@. "he fulfihcnt of its obligations and conduct htreundes will 
not constitute a material violation of any existing applicable law, rule, regulation 
or order of any governmental authority, or Agreement to which it is subjtct. All 
public or private consents, ptrmissions, agrcemcnts, licenses or authoxizations 

jkmrow&. It will seek to obtain promptly all requisite govtnunent 

FINAL 
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necessary for the perfomance of its obligations under this Agreement to which it 
is subject have been obtained, or it will use all reasonable efforts to obtain such, 
in a timeiy manner. 

(d) No Broker. It does not know of any broker, finder or intermediary 
involved in connection with the negotiations and discussions incident to the 
execution of this Agreement, or of any broker, finder or intamediary who might 
be entitled to a fee or commission upon the consummation of the service 
contemplated by this A p m L  

11.0 h a S ~ O U S  

11.1 A00 licable Law. Entire Aenernent and Effcctjveness. Govemine La w and 
Jurisdiction. This Agreement shall be governed by the laws of the Province of 
Ontario, without regard to its conflii law and the Parties agree to submit to the 
exclusive jurisdiction of the courts thereof. This Agreement constitutes the entire 
agreemeat benve.cn the Parties and surnedes any and all prim' or 
contcmporancom statements, understandings, writings, commitments, or 
nprescntations concerning this subject matter. This Agreement may not be 
amended or modified in any way, and none of its provisions may ba waived, 
except by a prior writing signed by an authorized officer of each party. This 
Agreement shall not be binding or effective on any party until fully executed by 
both parties h#tto. 

S m a .  Nothing contained in this Agrccmcnt shall be comtmcd SO 88 to 
quire the commission of any act contrery to law. If any provision of this 
Agreement shall be invalid or unenforceable, the provisions of this Agreement SO 
a f f d  shall be curtailed and limited only to the extent necessary to p ' d t  
CompHanCe with the minimum legal rcquinments. 

Pon -Waiver of Breach. Ether party may specifically waive any breach of this 
Agreement by the otim party; provided that no such waiver shall be binding or 
&eztivc unless in writing and signed by an authorized officer of the Party to be 
bound and no such waiver shall constitute a continuing waiver of similar or other 
bnaches. A waiving Pmty may E& any time, upon notice given in writing to the 
breaching Party, direct future compliance with the waived term or terms of this 
Agrerment, in which event the breaching Party shall comply EU diracted from 
such time forward. 

11.2 

11.3 

11.4 Fotices. All notices and other communications from either Party to the other, 
except 8s othuwise stated in this Agreement, shall be in EhgIish writing and shall 
be deemed received upon actual delivery or completed facsimile addressed to the 
other party as follows: 

FINAL 



.. 

Page 10 

11.5' 

11.6 

11.7 

Tdesat Canada 
1601 Telesat Cornt 
G l o m ,  Ontario 
KlB 5P4 CannAR 
Tclcphonrx(613) 748-0123 
Facsimile: (613)748-8784 
Attentian: M B u h  
CG Vice president Law 

D X R E C T V F ~ ~ ~ I ~ ~ ~ ~ L L C  
2230 E knpaial l3gbway 
El Segnndo, CA 9M45 

USA 

Facsimile: (310)964-4991 
Attantion: QliefFialOfi?~~ 
cf: ocneralcoMscl 

S~orvp,Bnginsarmg 

T~lephomt: (310) 535-5031 

Each Patty will advisa the other of any change in the address, designated 
rcprcsontative or telephone m facsimile number. 

Headings. The descriptive headings of the Articles of this Agreement rn inseaed 
for convenience only and do not constitute a part of this Agreement. 

Pocummts. Subject to applicable legal compliance, each party agreos to provide 
informaton and to execute, and if nccessary, to fie with the applopriau 
governmental entities and international organizations, such documents aa the 
other Party shall naponably n q w t  in order to carry out the purpose of this 
Af?==nt 

Countemaiur. "his Agreement may be executed m counterparts, each of which 
shall be deemed an arigind, and both such coMftQPm together shall Umstitnte 
but one and the same inmmmt. 

IN WlTNESS WHERBOF each of tfie Parties hemo has duly cxccuted th is  Agmxmt 
under the hands of its proper officers dulyaathorizcdin thatbchaK aa of the day and year 
first above writcan. 

m A T  CANADA gA B Y  
NAME: I . T a l  kovl c 

TrrLEk Chief Financial Officer TrnE 

B Y  
NAME: 
TlTm 

DATE: 

FINAL 
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EXHIBIT B 
NON-DISCLOSURE AGREEMENT 

THIS AGREEMENT Is made In dupamate and effedive BB of *day of August, 2003. 

BEWEEN TELESAT CANADA, a cwnpony tncorporated pwuant to Ihe law6 of Canada; located at 1801 Telesat 

. THE PARTY W THE FIRST PART 
Court, Ottawa, (hark, Canada K1B 5P4 (hemlnafku referred to as TTelesSt") 

AND DIRECN Ent~rprir~~, U C ,  a limlted IiabiiHy company Inootpomled under the laws of'm Wte of 
Delaware, located at 2230 East impdaf Hghwny, El %gundo, Callbmia QU245 (hereinafter referred to 
as"DIREcTv") 

THE PARTY OF THE SECmD PART 

WHiREAS Telesat is engaged in the business of seteRlte wecommunicatione end own8 or has in It0 possdn 
certain valuable confldenlbl lnformafbn relating thereto; and 

WHEREAS D R E W  Is engaged in Ihe buelness of provldbg dgital sabmte television services and owns 01 has tn 

WHEREAS the parties are wining lo exchange thstr res- confidential infonnetion subject to 0Wtsb.l t e r n  and 
condnionr outlined belw in order to permll each olher only to evaluate the other mI"s confidenth1 I n f o d o n  fw 

satelllta 

WHEREAS the parties wish t~ protect any such infonnaflon wh~ch is dlsdosed in acmrdanm wlth the temm and 
oondltkm dths Agreemsnt: 

IKW THEREFORE THlS AGREEMENT Vb"ESSEM 'THAT in wnsideretlon of the mutual aWenanb and 
agreements herein contelned the pad- hersto agree ~ 1 s  fallows: 

1 .O PFFlNlTlONS 

1.1 

L possession certain valuable ConMentIal information rebhg thereto; end . .  

the pwpose(s) of discrrsd~n~ nnth EEPQC~ tu I - h - o f a D b d V  REDACTED 
- _  Phe 'Furpose7; ana 

c-_ _ -  

For the purposes of this Agreement, the following terms shall have the meanings ascribed to h m  heretn: 

(a) 'Confldentlal InformationD shall mean all info- relaflng to the Purpose that Is dther; 

u) 

Notwithstanding the fwe@ng, the term "Confidential Information' shall not indude any lnformatlon 
whloh: 

REDACTED 

REDACTED 



2.0 

2.1 

2 2  

2.3 

3.0 

3.1 

(b) 

(0) 

=M OF NON-USF kND NONQ1sctOSU 

The nprmse and nnn-dlscloslw obUaaUons of Redplent, 88 net krth In Paragraph 3 below, 

"Dkdosef hall mean the party to this Agreement who drscloses any Confidential Infwmatbn. 

"Recipient" shall mean the party to this Agreement b whom Confidential Information Is dlsdosed. 

REDACTED 

3.2 . Except a6 ptovtded herem Redpient eh& not &dotie Conf#entist Information or orry pSrt thereof b any 
other person, corporatbn, or'othsr organkation without obtalnlq the prior wrltten consent of Medosar. 

3.3 

I 

3.4 ' 

3.6 

3.6 REDACTED 

4 0  

4.1 



. 

5.0 

6.1 

6.0 SiQJZ&iW,QU%! 

6.1 TMs Agreement shall be wvemed In emonlance with the laws In 

7 .O 

7.1 

,.I 

REDACTED 

REDACTED 

8.1 The tftles of the paragraphs of thls Agreement am for convenience of refetenee purposes only end shall not 
be referred to In the constructkn or l n t e ~ t l o n  of uny pmvidon hereof. 

9.0 

9 .l 

REDACTED 

10.0 ENTlRF A- 

10.1 ThIs Agreement consiltutes the entire &rwmnt between fhe pa-s In resped of Lhe matlsrs deab wfth 
hereln, All prevlous pgmmentb, undershndlnps and representaUons, whether vvritten or orol between the 
parUer have been superseded by Ws Agreement unless hemin exprmsly specifid or allowed. 

IN WITNESS WHEREOF, the parties hereto have duly caused thts Agreement to be executed as of the date first 
above written notwithstanding the actual dates of execufion. 

TELESAT CANADA 

vp. Law 

Per. Chief Financial Off icer  
Title: 

22067 v.1 


