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L AT H A M & W AT K I N 5 LLP 

March 15,2004 

Mr. Thomas S. Tycz 
Chief, Satellite Division 
International Bureau 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, DC 20554 

555 Eleventh Street, N.W.. Suite 1000 
Washington, D.C. 20004-1304 
Tel: (202) 637-2200 Fax: (202) 637-2201 
w . l w . c o m  

FIRM I AFFILIATE OFFICES 
Boston New Jersey 
Brussels New York 
Chicago Northern Virginia 

SATSTA-20030903-00300 
DIRECTV Enterprises, LLC 
DIRECTV 3 

S2417 SATSTA-20040107-00002 1B2004000022 
DIRECTV ENTERPRISES, LLC 

Re: DIRECTV Enterprises, Inc.; Request for Special Temporary Authority to 
Relocate DIRECTV 3 to 82” W.L. and to Conduct Telemetry, Tracking and 
Command (,,TT&Cyy) Operations for an Interim Period; File No. SAT-STA- 
20030903-00300 

Dear Mr. Tycz: 

DIRECTV, Inc. (“DIRECTV”) hereby supplies the attached redacted copies of agreements with 
Telesat Canada (“Telesat”) previously submitted to the Commission in connection with the 
above-referenced matter. In October 2003 and in subsequent letters, DIRECTV had requested 
that its documentation with Telesat receive confidential treatment pursuant to Sections 0,457 and 
0.459 of the Commission’s Rules. Given the passage of time and subsequent events, DIRECTV 
and Telesat now have determined that the attached redacted agreements can be submitted for the 
record in this proceeding. 

In connection with the above-referenced request for special temporary authority (“STA”), 

We are aware that Pegasus Development Corporation (“Pegasus”) has filed a Freedom of 
Information Act (ccFOIA’y) Request requesting the right to inspect documents submitted in th’s 
proceeding by DIRECTV on October 7,2003, December 17,2003, December 18,2003, and 
January 6,2004.’ DIRECTV is filing today a letter with the Commission’s Office of Mana ng 

financial information and that DIRECTV and Telesat would suffer substantial competitive h h  
if this documentation and the information contained therein were disclosed.’ Thus, to the edtent 

Director reaffirming that the documents contain highly sensitive trade secret and commercia 7 and 

Letter fiom Bruce Jacobs, Counsel to Pegasus, to Managing Director, FCC (Jan. 27, 
2004) (“Pegasus FOIA Request”). 
Critical Mass Energy Project v. Nuclear Regulatoty Comm ’n. , 975 F.2d 87 1,  879 @.C. 
Cir. 1992) f“Critical Muss”) (defining “confidential” to apply to information “of a kind 
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not already made public in the attached documents and rior filings: this information is 
protected €tom disclosure under Exemption 4 of FOIA. 

documents subject to a protective order.”5 For the reasons set forth below, DlRECTV opposes 
release of the materials pursuant to a protective order. 

B 
In its FOIA Request, Pegasus also expressed a willingness “to accept release of the 

The documentation requested by Pegasus that was submitted by DIRECTV to the 
Commission on October 7,2003 and December 17,2003 was expressly superseded by the 
documentation submitted to the Commission on January 13, 20046 -- as evidenced by the 
unredacted portions of the attached agreements. DIRECTV therefore requests that the 
Commission not act upon or otherwise consider the October 7,2003 and December 17,2003 
documentation in this proceeding, other than the fact of its disclosure to the Commission, and 
hereby requests that the superseded documents be returned to DIRECTV. 

As for DIRECTV’s submission to the Commission on January 13,2004, DIRECTV has 
now introduced into the record a redacted copy of this documentation. The redacted agreements 
provide Pegasus with all the necessary information about the transaction to satisfl Pegasus’ 
asserted interest. In its FOlA Request, Pegasus asserts that it seeks information regarding 
whether “DIRECTV’s arrangement at [82” W.L.] could have a direct impact on Pegasus’ 
 operation^."^ On February 19,2004 and again today, DIRECTV has made public the material in 
the January 13,2004 confidential filing that is directly responsive to Pegasus’ information 
request. These materials demonstrate that DIRECTV 3 will exclusively serve Canada when 
located in a Canadian orbital location. 

that would not customarily be released to the public”); National Parks & Conservation 
Assoc. v. Morton, 498 F.2d 765, 770 (D.C. Cir. 1974). 

DIRECTV has made available in the public file the unredacted version of the December 
18,2003 letter. Letter fiom James Barker, Counsel for DIRECTV, Inc. to Marlene 
Dortch, Secretary, FCC (Feb. 19,2004). 
See 5 U.S.C. 522@)(4). The Commission adopted Section 0.457(d) to implement FOIA 
Exemption 4. See 47 C.F.R. $0.457(d)(2) (“If it is shown that the materials contain trade 
secrets or commercial, financial or technical data which would customarily be guarded 
fiom competitors, the materials will not be made routinely available for public 
inspection.”). 

Pegasus FOIA Request at 3, n. 12. 

The Pegasus FOIA Request erroneously requests documents allegedly submitted to the 
Commission on January 6,2004. There were no documents submitted to the 
Commission on this date. DIRECTV assumes that Pegasus meant the documents 
submitted on January 13. 

Pegasus FOIA Request at 1, n. 1. 
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Moreover, as Pegasus correctly notes, the FCC issues a protective order permitting 
limited disclosure of competitive valuable information only where the information is “relevant to 
specific public interest purposes.”* DlRECTV has disclosed all of the information relevant to a 
public interest determination regarding the relocation of DIRECTV 3 to a Canadian orbital 
location where it will provide service exclusively to Canadian customers and offm back-up 
capacity. The remaining materials, for which DIRECTV is requesting confidential treatment, 
relate to the considerations for relocation of DIRECTV 3 and DIRECTV 5 to Canadian orbital 
locations. Relocation of DIRECTV 5 is the subject of a separate FCC proceeding. Thus, these 
materials are not relevant to the FCC’s public interest determination in this case or, as noted 
above, Pegasus’ ability to protect its asserted interest in this pr~ceeding.~ Accordingly, there is 
no need for a protective order in this case. 

DIRECTV, with the concurrence of Telesat, appreciates the opportunity to provide the 
redacted information for the record and is hopeful that it will facilitate continued and prompt 
processing of the STA. 

Respectfully submitted, . 

Gary M. Epstein 
James H. Barker 
of LATHAM & WATKINS LLP 

Counsel for DlRECTV Enterprises, LLC 

cc: Marlene Dortch, Secretary, FCC 
Managing Director, FCC 
Jay Whaley, FCC 
Jennifer Hindin, Esq. 
Bruce Jacobs, Esq. 
Susan Eid, DIRECTV 

I ’ Pegasus FOM Request at 3,  n. 12. See Examination of Current Policy Concerning the 
Treatment of Confidential Information Submitted to the Commission, 13 FCC Rcd 248 16, 
at 79 (1998). 

Given that Pegasus has missed the deadlines for petitioning against or offering comment 
upon the above-referenced STAY Pegasus also is not formally an interested party in this 
proceeding, with standing to use any of the information it has requested. 

9 

DCb62715.1 



MI EM OR AND^ OF AGREEMENT 

, wBEREAs,krdushycannda 
[additional commercial transaction not presented for approval in this 
proceeding redacted1 

WREREAS, DlREcm L liccnscd by tho Ftdcral Communications C a d d m  
(-7 in the United states to opcxatc DBS sate l t i~  st thc 101 W.L. orbital location, 
the 110 WJI orbilal locloa. and rhe 119 WL. orbital location (cofl&vCty and laeclhp. 
with such 0 t h ~  locptioru a8 D m  m y  be l i d  b 0-y IhC * D m  
O&~talS") and provide dinct-to-home service to n u t o m ~ n  in the uRited States (&e 
'I3zREcTv Strvice"); and 

WHEREAS, DIRECN owns and opuab certain DBS Mttllires (including !he i'narbit 
DBS retellires known l l ~  DLEtECPf 3 and and provides the DKKKTV 
Service h m  the DIRECI'V Orbitals; and 

. 

[additional commercial transaction not presented for approval in this 
proceeding redacted] 

. 
1 



WHEIREAS, the Parti= &tutd into a PftviWS h k m ~ d m  of Agcetmcnt. dated .ru of 
the 27" day of August 2003 (rhc Vnginal MOA"); and 

, . 

3ivx€&REAs; 
{additional commercial transaction not presented for approval in this 
proceeding redacted1 & 

, ,a ' 

It in tho intmtim Of thc M a  to vndtrt?kc rhc folbwining tiansactiom: 

3. 

Iadditional commercial transsction not presented for approval in this 
proceeding redacted] 

. ,  
* [financial or trade secrets redacted] ' 

b a s e  bf D w  3 SatdlTy; 2. 
.I_ ' -- 

I 

2 
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73:. . [additional comrnercBJ tnnsacuon not presented for approval in this 
proceeding redacted] 

B. TdedUAdeM*ies. 

1. 

a proceeding redacted] 
ladditional commercial transaction not presented for approval in this 

b. 

C. 

3 



[additional commercial transaction not presented for approval In ibis 
proceeding redacted] 

-. .. --  - 
2 

' T&wI h d y  Dgrecs to Pmi& 
D- with the followiag fighls: 

a 

[additional commercial transaction not presented for approval in this 
proceeding redacted] 
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C. 
.I . .  

laddlfionat commercisl transactloo not presented for approval in this 
: proceeding redacted] 

ats ’t , AI sct aut in SCCU’Q~ A. paragraph 2 h e  I -. 
1. J & &  
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(financial or trade secrets redacted] 

fadditional commercial transaction not presented for approval in this 
proceeding redacted] 

5. . 
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ladditional commercial transaction not presented for approval in this 
proceeding redacted] 

i 
i 

1. 

[additional commercial transaction not presented for approval in this 
proceeding redacted1 
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b. [additional commercial transaction not presented for approval lo this 
proceeding redacted] 

. c. 

3. 
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E. GeauaL 

. .  

2. . ~ u m v a l ~ .  The Partia' obli@ions undcr this Agrtcment arc subject fo 
each P~WY d v b g  appropriate Regulatory Approvals from the US. md Canadian 
governmen! agencico fmm which *ppmval rn?! be; obtained in order for each Party to 
undutalce the obiigations rgrccd to herein, including without limihtioa, approval from 

%ity hove MY liability for failure to obtain such appmvnls sfter good fdlb c f f a  to Q 

. 

. .- 7 .  ~ -. -. tbe ---.%. us..rCc and neputmcnt of stam Md bdustry III no shan . ...+. ._ 
so. 

If dinctcd to Tclcsa t: 
' Tdaset cansda 
l6Of Tehat Corn , 

. GIouccstcr, Ontario 
KIB 5P4 Cans& 
Tckpbonc: (613) 748-8700 
FmimirC: (6 13) 748-8184 
AtK~W,i~&-PaukButh 
cc: Vi- pFts;ident Law 

Any notiice shall bc dcuoGd to have bwn pmVi&d i f  dclisercd by hand, wh& delivered, 
if seat by ngistercd'mail, upon nccipt, and if sen! by facsimile tmmission, upon 
receipt of succusfi11 transmission; Bither Patty may cbange its a d h  far notice by 
notice to the othu Party in nccordance wim this paragraph. 

(finincia1 or trade secrets redacted1 
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5. 

[additional commercial transaction not presented for approval in this 
proceeding redacted] 

6. Com~liance with Law. The Parties agree that in carrying out their 
respective activities hereunder, all actions and those of the Parties’ respective cmployccs 
or agents shall be in compliance with all applicable lsws and regulations. 

7. Term: Termination, 

[fihanCid or trade secrets redacted] 

FW 
clarity, in ho event shalt termination of this Agreement be construed as a termination of 
the IlIRECrv 3 Lease Agreement. 

8. Confidentiality. The Panies executed a Confidentiality and Nondisclosure ; 
I 
I 
I 

Agreement on August 27,2003, which they intend to govern the disclosures made 
between the Parties in respect of this Agreement and the Transactions contemplated 
hereby. I 

No Joint Venture. This Agreement does not establish any joint 
1 

9. 
undertaking, joint venture, partntrship. agency or format business entity of any kind and 
the rights and obligations of the Parties shall be as independent business entitics. 

10 



10. Governinp. Law and Jurisdiction. This Agreement shall be governed by 
the laws of the Province of Ontario, without egard to its conflicts law and the Parties 
agree to submit to the exclusive jurisdiction of the courts thereof. 

11. ssienment. Neither Party may assign this Agreement or any portion of 
it without the prior wriLten consent of the other Party. 

(financial or trade secrets redacted1 

12. Amendment. This Agreement m y  only be amended if such amendment is 
evidenced in writing and signed by the authonscd representatives of the Parties hento. 

13. Force Maieurc. Neither Party shall be liable hereunder by reason of any 
failure or delay in the perfomanm of its obligations hereunder on account of acts of God, 

[financial or trade secrets redacted] war, governmental action 

strikes, riots, insurrection, fins, flood, 
storm, explosions. earthquake, epidemic, quarantine tesuiction, freight embargo, or any 
other event which is beyond the reasonable contro1 of such Party, provided, however, 
that the Parties will use commercially reasonable efforts, including the implementation of 
business continuity measures, to mitigate the effects of such force majeure. 

IN WITNESS WHElWOF the Parties have executed this Memorandum of Agreement as 
of the date indicated above, notwithstanding the actual dates of execution. 

TELESAT CANADA RIRECTV ENTERPRISES, LLw 

By: 

Its: Chief Financial Oflker 

By: 

lis: 
Date: % 

Date: 

11 



[additional commercial transaction not presented €or approvaf in this 
proceeding redarted1 . .  . .  
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/additional commercial transaction not presented for approval in this 
proceeding redacted] 



[additional commercial transaction not presented for approval in titis 
proceeding redacted] 



[additional commercial transaction not prosented for approval in this 
proceeding redacted] 



[additional commercial transaction not presented for approval in this 
proceeding redacted] 



{additional commercial transaction not presented for approval io this 
proceeding redacted] 
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TELESAT CANADA and DIRECTVENTERPRISJES, LLC 

SATELLITE RELOCATION &LEASE AGREEMENTt 

I 

Dared as of December 23,2003 

P 4 
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SA'ITXUTE RELOCATION & W S E  AoREEMEhT 

TEESAT CANADA, a company incorporetcd and existing undcr the laws of Caoada, 
having its head office located at 1601 Tclesat Court in the City of Ottawa, in the Pmvince 
of Ontario, Canada, hereinafter referred to as 'Telesat"; 

DIRECI'V ENTERPRISES, LLC-, a k d e d  liability company incorporiited under h e  
laws of thc state of Delaware, located at 2230 East Impw'al Highway, Et Segundo, 
California, 90245, in the United States of Amesica hereinaftes referred to as 
'PIRECTV"'; . 

Telesat wishes to least an exjmjng DlREcrv satellite to wupj' the 82 
'W.L orbital position ur the 91 "WL orbital position; 

'wH[EREAs DIRIicN is the owner of certain DBS satellites; 

'WHEREAS Telesat and DIRECn signed a Memorandum of Agreement ("MOA") 
pursuant to which the parties agrccd to undertake certain transactions 

WkEREAS in connection with the transactions outlined in thc MOA, Telesat wishes to 
lease a satellite from DIReCTV and, in order to effect such Icssc, DLTWCW also agrees 
Lo relocate the Satellite to the orbital position designated by Telesat for Tdwat's use as 
established hcnin. 

NOW THEREFORE in considnation of the mutual agreements contained ia this 
Agrecmcm, the Parties agree as follows: 

1.0 LEASE CONDITIONS 

1.1 Pescrintion. Subject to the conditions stated hemin, DIRECTV agrees to le- 
the satellite known as DIRECI'V 3, or a DBS sotelIite with E comparable life a d  
performance paramtters as DlRECJrV 3 (as determined by DIREC;TV in its 
reasonabk judgment) (the "Satellite") for Taleset's me for the duration of th8 
Term (as defined below) of this Agreement and subject to the terms and 
conditions hcrcof. DIRECTV shdl usc reasonable cornmcrCial efforts to docate 
the satellite to the orbital location designated by Ttlesat which shdl be either the 
82 'W.L orbital position orthc 91 "WL. orbital position (the "Designated Orbital 
Location"'). 

FINAL 



Page 3 

1.2 Consents to Satellite Re1 matipn. DWCTV will usc reasonable cammcrcial 
efforts to obtain ncccssary approvals from the United States government andor 
United Stam regulatory bodies to relocate the Satellite to the Designated Orbital 
Location and to pcnnit Telcsat to operate the satcrlitc from the DwignatGd Wtal 
Location. Obtaining such approvals is a condition p d t  to D-8 
obligation to nlmte the Sateliite and to transfer operation of the Satellib to 
Telesat. Telesat will be responsible far Bing any necessary application With and 
obtainfag my necesary coIIswts from Canada's Department O f  kdus&cy 
("Xndustry Canada") for approval tu maintain and o p t e  tbe Satellite Bt the 
Designated O&ital Locadon and py ide  service to Canada therrfrom, enlcring 
any necessary or appropriate coordination agreements, and making any necessary 
or appmpriatc ITU frlings in C O M C C ~ ~ O ~  thenwith. Each paty agrees lo provide 
reasonable support to &e other in &aining such appmvais and to share wirh the 
other in advance copies of any fGngs that mention the other party or dcscribe the 
tenns of this lcasc or the nlocatiw of the SatclIite. 

' 

1.3. Satellite Relocation. Once thc approvals set forth in Article 1.2 above for 
Satellite relocation have bcea received, DlRECI'V shall use reasonable 
cotnmercial efforts to rtlocatc the Satellite to thc 82W.L orbital position 8s soon 
as technically pranicable, with the goal of: (i) completing the  location within 7 
days of receipt of such approval and (ii) testing of the Satellite within 21 days of 
the relocation , Telesat will advise DIRECTV upon the Satellite's relocation to 
the 82W.L. , as to whether 82"W.L. or 91"W.L. will be the Dcsignatcd Orbital 
Location. Once the Satelliu is relocated to the Dcsigmtcd Orbit@ Location, it 
shall not be moved to any other location without: (i) obtaining any ntcessBIy 
United Statts or Canadian governmental approvals; or (E) the prior written 
pumission of DIREcrv except that DIRE$CTV'r permission shall not be 
nqukcd if the mlocation is to provide emergency restoration for Bell &pn~sVu 
Inc's suvices in the event of a failure of all or part of Lhe p y l a  of N i q  I OT 
Nimiq 2. Maintenance of the Satcllite at the Designated Orbitd Location for the 
Term hereof is subject to DTREcN's rights under Section 5.1 hereof. 

1.4. Direction of ODeradons. During the period the SstalIita is located at tho 
Designated orbital Location, Tclcsat shall exercise dirtr;tioa, and conhvl ovcrthe 
use of the SatcIlite, according to Tcltsat's direction to ensun proper colocao'un 
wirh either Nl m N2, DIRECTV, through its affitiatcd company PmAmSat, shall 
use reasonable commercial efforts to keep thc Satellite at the Designated Ort>i!al 
Location by performing tcIa&y, tracking and contra1 functions ('TT&C 
Funcrions") until tbe date Ttlcsat has obtained and installed the necessary ground 
equipment to take over the TT&C Functions, which in no event shall ex& one 
year following the date when testing of the Satelfitc is completed in the 
Designated Ohital Location subject to DlRJ5W delivering the necessary 
technical information as set out in Exhibit A and operational products as may be 
agreed by the Parties to enable Telesat to properly control the spacecraft in a 
timely manner, and subject to DIRECP obteining any ncctSSary United States 
export ficenses to do so. Thereafter Telesat shall pufm the TT&C Functions 

I 
i 

I 

I 

I 

I 
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until the End Date, the termination of &is Agreement, or until D I R E W  
commences the relocation of the Satetfitc spc~'fiGd dscwhere in this Agreemi, 
whichever 0cct)xs first, at which time DIRECTY shall resume the perfonnance of 
TTpeC functions. . 

(financial or trade secrets redacted1 

2.0 TERM 

2.1 Term of Amement. The tenn ('Tcm") of this Agreement shall commence as of 
the execution datb (the "Commcnccmcnt Date") and, subject to the early 
termination pmvhions of this Apment ,  the Agreement shall continue until the 
end of life of the Satellite (the "End Date"'). As used hemin, the "end of life'' 
shall be thc point at which the satellite i s  taken out of commercial operation in 
accordance with Section 5.2 MIL This End Date 

i s  contemplated to be SeDtembcr 2U10. 

lfiaancial or trade secrets redacted] 

3.0 

3.1 

4.0 

4.1 

4.2 

TELESAT PAYMENT 

/financial or trade secrets redacted] 

USE OF S A l T L U E  

Ripht ro Use, Telesat shall have the exclusive right to use of thc capacity of the 
Satellite for the Tcrm of this Agreement subject to the terms and conditions 
hereof. Subject to the terms of, and after the time that DLRECTV ftceivts, an 
export license from the U.S. govtsnmenf DXRECTV shall provide the ttchnical 
characteristics (SFD, EIRP and c/r) of the Satellite and any other technical 
information nquired by Telesat to enable transmission 10 and from the S W t e .  
Tclesat shall use the same standard of can and prudence in its use and operation 
of the Satellire as Telcsat exercises in respect of its own satellites. Once the 
Satellite has reached its end of life as defmed above in Scctjon 2.0, DIRECI'V 

i 

I 

I 

1 
I 

and Telcsat shall agree a plan to deorbit the satellite. 

Satellite shall comply with all applicable laws, rules, regulations, procedures and 

I 

Non-interfenncc and Use Restrictio@. Teltsat's tnmsmission to and from the 

orders of Canada, and the lTU. 
I 

FINAL 



Pane 5 

4.3 Terntrial Facilitiq. Telesat shall be responsiblc for the provision, installation, 
operaton, maintenance and for securing all necessary licenses and/or 
authorizations for all earth station facilities and equipment (the ‘‘Telesat Provided 
Facilities”), for transmitting signals to, or d v i n g  signals from, the Satellite. 
Any provision by DXRBCrV to Telesat of eaRh station or otfier ternstrial 
facilities or services shall be subject of a separate agreement. 

Third Party Use. The Satellite is being leased to Telesat for use at one of the 
TeIcsat Orbitals to provide back up capacity for either of the Nirniq 1 OT Nimiq 2 
satellites used by Telesat to provide service for Bell ExpressVu, OT for Tetcsat to 
provide such other capacity to Canadian customers, in either case, for use sooiely 
in Canada as Telesat shall determine. For the avoidance of doubr, any offering by 
Telesat, Bell ExpressVu, or any other pwson or entity, of capacity on the Satellite 
for use by a U.S. entity or for service to or within the United Statcs shall q u h  
DIRECW’s prior written consent not to be unreasonably withheld but in no event 
may Telesat or Bell ExpnssVu knowingly use or allow any other person or entify 
to knowingly usc the Satellite, directly or indirectly, to provide direct-to-home 
services to or within the United States. Once Telesat has taken oyer IT&C 
Functions BS contemplated in Section 1.4 herein, TtleJat shalI operate and controt 
the Satellite at all times during this lease Agrement and in no event may Telesat 
sublease or subcontiact operational control of the Satellite .to any third party 
wihout DfREcTv’s prior written approval. Telesat shall be responsible to 
DIRECW for any transmission(s) by any person or entity directly or indinctIy 
daiving the right to transmit to the Sa!elIite from Tehsat to the same extent as 
Telesat would be for Telesat’s own tI$nsmissions and references to this 
Agreement with respect to Telesat’s respOnsibiIities to DIRECTV regarding 
Tdesat’s transmissions shaft be inrerpreted accordingly. 

4.4 

4.8 DWECrV ‘s Exclusion of Warrantig.. The Satellite is expressly Irascd cn an “as 
is” basis, DIRECTV makes no representation or warranty regarding the Sakllite, 
and any such warranties are expressly excluded and disclaimed, including any 
warranty of merchantability or fitness for a particular purpose, and any othm 
warranty implied by statute or rule of law. 

4.9 

FYNAL 



[financial or trade secrets redacted1 

5.0 TERMINA'IIIONRIGHTS 

5.1 Earfv Termination. 

(a) At DIREcTv's option. t f i s  Agncmcnt may be terminated by DlR33XV 
and the SatcUitc ntumcd upon DIRECrV providing 5 days written notice 
to Tclesat of the occuficncd of the second Catastrophic Failure of any hvo 
DJRECTV sattlfites during thc Term. 

[finanriel or trade secrets redacted] 

(b> This agreemcnt shall tcrrninate on ;Dectmbcr 31, 2006 if 

[finanrill or wade secrets redactcdl 

I 
I 
I 

I 

Upon such termination, (i) DIRECTV will transfer and convey 
title to the DIREcrv 3 oatelflte IO Teltsat, (ii) Tcksat will assume full 
responsibility for the operation and control of the DZRECTV 3 satellite 
and all obligations and liabilities associated tharewith, and Iiiil D1REcI7r 
no longer will have any responsibility to perfom ?T&C Functions, or to 
nrnove the satellite from commercial o p t i o n  or from orbit under any 
cinumstancm whatsocvcr. 

I 

I 

FINAL 
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5.2 TakinP the Satellite Out of Commercial Owration. The Satellite shall bc taken out 
of commercial operarion at the Designated Orbital Location if Telesat or 
DIRECTV reasonably detesmines during the Term of this Agreement that then is 
less than 30 kg of usable fuel remaining on the Satellite and therefore there is DO 
longer sufficient fuel to o p a e  the Satellite and maintain geosynchronous orbit 
of the Designated Orbital Location within PIUS or minus 0.1 de-, 8s W C ~  8s 
allowing sufficient fuel for dc-orbiting the Satcllitc at least 300 km above 
geostationary orbiit In this event, D R E W  wiU provide such supporting 
analysis to Tclcsat and the Patties shall mutually agree to an operational plan to 
move the Satellite from he Designated Orbital Location to another location or to 
deorbit the Satellite, Teleaat shall also have the right to require DIRECTV 
(subject to receipt of any necessary governmental approvals) to use commWdalIy 
reasonable efforts to remove the Satellite from the Designated Orbital Location 
promptly after receipt of written notice from Teltssr. This Agreement shall 
terminate effective the date the Satellite is taken out of commercial operation by 
DIRECTV or the date it is removed from the Designated Orbital Location by 
DIRECTV, as applicablc. 

. 

5.3 Rights and Obligations u w n  Termination. The termination of this Agreemen1 
shall extinguish aU of DIRECTV’s obligations to rclocate and keep the Satellite 
located at the Designated Orbital Location for Tclcsat as set forth herein, but shall 
not relieve either Party of any obligation that may have arisen prior to such 
termination, nor shall termination affect the p ’ e s ’  obligations under Article 7 
(Limitation of Liability and Indemnification), Article 9 (Confidentiality) and 
Article 11.1 (Applicable Law and Jurisdiction provisions) which shall survive the 
termination of this Agreement, 

6.0 FORCEMAJEW 

6.1 Excused Conduct. A ‘Torce Majeure Event” means any act of God, 
governmental action (whether in its sovereign or contractual capacity) or any 
other circumstance reasonably beyond the conmI of such Party, includng but not 
limited to, receive earth station sun outage, meteorological or astronomical 
disturbances, earthquake, hurricane, snowstorm. fire, flood, strikes. labor disputes, 
war, civil disorder, epidemics, quarantines, embargoes. 

6.2 Neither Party shall be held liable or deemed to be in default under the Agreement, 
in the eyent of a Force Majeure Event. Each Party shall use reasonable 
commercial efforts to remedy or resolve any Form Majeure Event claimed by 
such Party. 

- 
FINAL 
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7.0 LIMITATION OF LIABILITY 

7.1 

(finmcial or trade secrets redacted1 

7.2 

7.3 

8.0 

8.1 

9.0 

9.1 

Iniunctive Rditf, Nothing herein shall be deemed to preclude either party from 
seeking injunctive relief, if necessary, in order to pnvcnt rhr: othcs from willfully 
or intentionally breaching its obligations under this Agreement or to compel the 
other to perfom its obligations under this Agreement. 

c o r n m y  
Yon-disclosure. The parties have executed a Confidentiality and Nondisclosure 
Agreement an the date hereof, a copy of which i s  attached as Exhibit 3 hereto and 
is incorporated by reference. 

REPRESENTATIONS. WAR%WIES AND COVENANTS 

General. Subject to the undei-standing that ccrtain consents described in Section 
1.2 herein arc conditions precedent to ccrtain obligations hcrcunder. DDRECTV 
and Teltsat, cach, repnscnrs and warrants to, and agrees wjth the other that: 

(a) buthority. It has the Tight, power and authority to enter into aad perfom 
its obligations under this Apcment. 

@) 
authorizations. as applicable, for performance of this A~IWXUIIL. 

(c) Consents. The fulfithcnt of its obligations and conduct hrreundcr will 
not constitute a material violation of any existing applicable Isw, rule, regulation 
or order of any governmental authority, or Agrcement to which it is subject. All 
public or private consents, permissions, agreements, liccnsts or authorizations 

I 
I 
I 

I 

i 

I 

, ~ R R ~ O V ~ S .  It wiU setk to obtain promptly all requisite government 

FINAL 
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necessary for the performance of its obligations under this Agreement to which it 
is subject have been obtained, or it will use all reasonable efforts to obtain such, 
in a timely manner. 

(a) No Broker. It does not h o w  of any broker, fin&r or intermediary 
involved in connection with the negotiations and discussions incident to the 
execution of this Agreement, or of any broker, finder or intermediary- who might 
be entitled to a fee 01 commission upon the consumanation of the service 
contemplated by this Agreement. 

11.0 M I s m o u s  
11.1 ADD licable Law. En tire Amement and Effectiveness. Goveminrr La w and 

Jurisdiction. This Agreement shall be governed by the laws of the Province of 
0nW.0, without regard to its conflicts law and the Parties agree to submit to the 
exclusive jurisdiction of the courts thereof. This Agreement constitutes the entire 
agreement between the Panics and suptrsedes any and dl prior or 
contemporaneous statements, understandings, writings. commitments, or 
rcpresentations concerning this subject mattcr. This Agreement may not be 
amended or modified in any way, and none of its provisions &y be waived, 
except by a prior wn'ting signed by an authorized officer of each party. This 
Agreement shall not be binding or effective on any party until fully executed by 
both parties hereto. 

svexability. Nothing contained in this Agreement shall be.construcd so as 10 
require the commission of any act contrary to law. If any provision of this 
Agreement shall be invalid or unenforceable, the provisions of this Agreement SO 

11.2 

11.3 

11.4 

affected shall be cllrtailed and limited only to the extent necessary to pennit 
comptiance with the minimum legal requirements. 

flon-waiver of Breach. Either party may specifically waive any breach of this 
Agreement by the other party; providcd that no such waiver shall be binding or 
effective unless in writing and signed by an authorized officer of the Party to be 
bound and no such waiver shall constitute a continuing waiver of similar or other 
breaches. A waiving Party may at any time, upon notice given i n  writing to the 
breaching Party, dircct future compliance with the waived term or terms of th is  
Agreement, in which event the breaching Party shall comply as directed from 
such time forward. 

Notices. All notices and other communications from either Party to the other, 
except as otherwise stated in this Agreement, shall be in English writing and shall 
be deemed received upon actual delivery or completed facsimile addressed to the 
other party as follows: 

FINAL 
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NAME 
Chid Flnmcla l  Officer mzR. 

BY: 
NAME: 
Trrm 
DATE: 

, .  FINAL 
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6.0 
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