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Requests for Section 319(d) Waiver
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To: The Commission

REPLY TO OPPOSITION TO APPLICATION FOR REVIEW

Cracker Barrel Old Country Store, Inc. (“Cracker Barrel”), by its
attorneys and pursuant to Section 1.115 of the Rules of the Féaeral
Communications Commission (the “E)ommission”), hereby submits this Reply to the
Opposition to Application for Review (“Opposition”) filed by Satellite CD Radio (“CD
Radio”) on October 2, 1995. Cracker Barrel’s September 15, 1995 Application for
Review (“Application”) seeks review of the September 5, 1995 Order (“Order”)
issued by the Commissior;’s International Bureau (the “Bureau”) in which the
Bureau “.réives Section 319(d) of the Communications Act, 47 U.S.C. § 319(d). The

waiver allows CD Radio to begin construction of $10 million in satellite apparatus
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before the resolution of the Commission’s Notice of Proposed Rulemaking (“NPRM”)
on satellite-delivered Digital Audio Radio Service (“Policy Proceeding”). 1/

In its Opposition, CD Radio mischaracterizes Cracker Barrel’s
Application for Review as “part of a campaign that seeks reversal of settled
policies.” 2/ In the Application for Review, Cracker Barrel simply asked the
Commission to examine the appropriateness of permitting early satellite
construction during the pendency of a rulemaking in which the Commission is
considering whether to create the service at issue in CD Radio’s application and
every parameter of the service, including the number of licensees that might be
authorized. While Cracker Barrel acknowledged in its Application for Review that
the Section 319(d) waiver was issued to CD Radio “solely at its own risk,” Cracker
Barrel questions whether early conéfruction under these circumstances might still

have a prejudicial effect. 3/ This is of particular concern when the waiver was

1/4' Establishment of Rules and Policies for the Digital Audio Radio Satellite
Service in the 2310-2360 MHz Frequency Band, FCC 95- 229, IB Docket No. 95-91,
GEN Docket No. 90- 357, RM No. 8610, PP-24, PP-86, PP-87 (released June 15,
1995).

2/ CD Radio’s Opposition to Application for Review at 1. Other than the
frequency allocation, there are no “settled policies” in DARS.

3/ In its Opposition, CD Radio claims that there is precedent for the Bureau’s
waiver, contrary to its characterization of Cracker Barrel’s position. While CD 7
Radio misquotes Cracker Barrel, and takes the misquoted statement out of context,
Cracker Barrel suggested that such waivers have not been granted at a stage when
there is this degree of uncertainty surrounding a potential new service.
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issued jus"c prior to the Commission’s consideration of comments in the Policy
Proceeding after it had been pending for nearly five years.
Cracker Barrel respectfully urges the Commission to reverse the
Bureau’s September 5, 1995 Order and set aside CD Radio’s waiver request for
consideration after the Commission issues its DARS policy.
Respectfully submitted,

CRACKER BARREL OLD COUNTRY

STORE, INC. (
By: J @Z/é S (/(/(/4\/\

Anthony S. Harrington
Joel S. Winnik
K. Michele Walters

HOGAN & HARTSON L.L.P.
Columbia Square

555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109
(202) 637-5600

Its Attorneys

Dated: October 13, 1995
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SERVICE LIST

*Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street, NW., Room 814
Washington, D.C. 20554

*Commissioner Andrew C. Barrett
Federal Communications Commaission
1919 M Street, N.-W., Room 826
Washington, D.C. 20554

*Commissioner Susan Ness
Federal Communications Commission
1919 M Street, NW., Room 832
Washington, D.C. 20554

*Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.W., Room 802
Washington, D.C. 20554

*Commissioner Rachelle B. Chong
Federal Communications Commission
1919 M Street, NW., Room 844
Washington, D.C. 20554

*Scott Blake Harris, Chief
International Bureau
Federal Communications Commission
1919 M Street, N.W., Room 658
Washington, D.C. 20554

*Richard Smith
Office of Engineering & Technology
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

*Cecily C. Holiday
International Bureau
Federal Communications Commission
2025 M Street, N.W., Room 6324
Washington, D.C. 20554

ok Hand Delivered
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*Rosalee Chiara
International Bureau
Federal Communications Commission
2025 M Street, N'W., Room 6114
Washington, D.C. 20554

*Thomas S. Tycz
International Bureau
Federal Communications Commission
2025 M Street, N-W., Room 6010
Washington, D.C. 20554

*Raymond LaForge
Office of Engineering & Technology
Federal Communications Commission
2025 M Street, N.-W., Room 7334
Washington, D.C. 20554

*Fern J. Jarmulnek
International Bureau
Federal Communications Commission
2025 M Street, N.-W., Room 728
Washington, D.C. 20554

*International Reference Room
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N-W., Room 246
Washington, D.C. 20554

*International Transcription Service
Federal Communications Commission
2100 M Street, N.-W. Suite 140
Washington, D.C. 20037

Peter J. Schaffer, Vice President

All Pro Sports and Entertainment, Inc.
1999 Broadway, Suite 3125

Denver, CO 80202

Dr. Drew W. Allbritten, Exec. Director
AAACE

1200 19th Street, N.W., Suite 300
Washington, D.C. 20036



Ronald F. Abler, Executive Director
Association of American Geographers
1710 Sixteenth Street, N.W.
Washington, D.C. 20009-3198

Dr. Daniel Holland, Director
Office of Communication
American Baptist Churches USA
P. O. Box 851

Valley Forge, PA 19482-0851

Luis R. Cancel

President & CEO

American Council for the Arts
1 East 53rd Street

New York, NY 10022

Clifton David Massey, Marketing Mgr.
Ball Aerospace

Aerospace and Communications Group
2200 Clarendon Boulevard, Suite 1202
Arlington, VA 22201-3302

Lauren A. Colby

10 E. Fourth Street

P.0.Box 113

Frederick, MD 21705-0113

Attorney for Bell Broadcasting Company

Philip Schneider

Executive Vice President
DigiNet Communications, Inc.
9055 Comprint Court, Suite 310
Gaithersburg, MD 20877

David N. Rambeau, President
For My People

13217 Livernois

Detroit, MI 48238-3126

Richard D. Zerod

Principal Engineering Specialist
Ford Motor Company

16800 Executive Plaza Drive
Suite 636

Dearborn, MI 48126

Mark L. Mollon

911 Parklane Towers East

One Parklane Boulevard
Dearborn, MI 48126

Attorney for Ford Motor Company

Dr. Pedro de Mesones

President and Executive Director
FAHA

P. O. Box 66012

Washington, D.C. 20035

Young S. Nam, Vice President
IOTEX Communications Inc.
3330 Washington Boulevard
Suite 540

Arlington, VA 22201

Richard J. Hayes, Jr.

13809 BlackMeadow Road

Greenwood Plantation

Spotsylvania, VA 22553

Attorney for Kirkwood Broadcasting, Inc.

Ronald H. Cowan, President
KJAZ Satellite Radio

P. O. Box 1450

Alameda, CA 94502

Russ Barnes, President & CEO
Laboratories for the Interactive Future
2325 42nd Street, NW. #421
Washington, D.C. 20007

David E. Barbee, PhD
Learning Systems Architects
4419 Harrison Street, N.-W.
Washington, D.C. 20015

Kathleen M. Bolger, President
Model Transit, Inc.

1001 22nd Street, N.W.

Suite 320

Washington, D.C. 20037

Deann L. Borshay, Exec. Director
NAATA

346 Ninth Street, 2nd Floor

San Francisco, CA 94103



Frank Blythe, Exec. Director
‘NAPBC

P. O. Box 83111

Lincoln, NE 68501

Bruce D. Collins, Esq.

Corp. Vice Pres. & Gen. Counsel
National Cable Satellite Corporation
400 North Capitol Street, N.-W.
Suite 650 )
Washington, D.C. 20001°

Jack B. Johnson, President

Radio and Television Commission of
the Southern Baptist Convention
6350 West Freeway

Fort Worth, TX 76150

Craig A. Kirby, General Counsel
RVIA

P. O. Box 2999

1896 Preston White Drive
Reston, VA 22090-0999

Charles W. Kelly, Jr., President
Dane E. Ericksen

Society of Broadcast Engineers, Inc.
8445 Keystone Crossing

Suite 140

Indianapolis, IN 46240

Victor Tawil, Vice President
Association for Maximum Service
Television, Inc.

1776 Massachusetts Ave., N.W.
Washington, D.C. 20036

Christopher D. Imlay

Booth Freret & Imlay, P.C.

1233 20th Street, N.W., Suite 204
Washington, D.C. 20036

Attorney for Association for Maximum
Service Television, Inc.

Sam Antar, Vice President
Capital Cities/ABC, Inc.

77 West 66th Street, 16th Floor
New York, NY 10023

Louis Libin, Director
National Broadcasting Company, Inc.
30 Rockefeller Plaza
New York, NY 10112

Robert E. Berry, President
Space Systems/Loral

3825 Fabian Way

Palo Alto, CA 94303

Ken Hamilton, Administrator
Wyoming Farm Bureau Federation
P. O. Box 1348

Laramie, WY 82070

Tony Berardini, VP/General Manager
WBCN

1265 Boylston Street

Boston, MA 02215

Joan P. Sebastian, Ed.D.
American Council on Rural
Special Education

221 Milton Bennion Hall
Dept. of Special Education
University of Utah

Salt Lake City, UT 84112

Lon C. Levin

Vice Pres. & Regulatory Counsel
American Mobile Radio Corp.
10802 Parkridge Boulevard
Reston, VA 22091

Bruce D. Jacobs

Scott R. Flick

Fisher Wayland Cooper Leader
& Zaragoza L.L.P.

20001 Pennsylvania Ave., N.W.
Suite 400

Washington, D.C. 20006
Attorneys for American Mobile
Radio Corp.

Harvey S. Long, Ph.D.

American Federation of Teachers
555 New dJersey Avenue, N.W.
Washington, D.C. 20001



Matthew J. McCoy, Vice President
George A. Hanover, Vice President
Consumer Electronics Group of the
Electronic Industries Association
2500 Wilson Boulevard

Arlington, VA 22201

Joseph P. Markoski

Marc Berejka

Squire, Sanders & Dempsey

1201 Pennsylvania Ave., N.W.

P. O. Box 407

Washington, D.C. 20044

Attorneys for Consumer Electronics
Group of the Electronic Industries

Joseph M. Field, President
Entertainment Communications, Inc.
100 Presidential Boulevard

Suite 10

Bala Cynwyd, PA 19004

M. Anne Swanson

Koteen & Naftalin

1150 Connecticut Ave., N.W.
Suite 1000

Washington, D.C. 20036

Attorney for EZ Communications, Inc.

Richard L. Billings
Owner/General Manager
KTLH-FM

2401 Industrial Drive
Columbia, MO 65202

John Anthony Ausberger
General Manager

KTTN Radio

Box 307

Trenton, MO 64683

Thomas J. Kigin, Vice President
Minnesota Public Radio

45 East 7th Street

St. Paul, MN 55101

Richard V. Ducey Ph.D.

Henry L. Bauman

National Association of Broadcasters
1771 N Street, N.W.

Washington, D.C. 20036

Gerald G. Hartshorn

Valerie Schulte

National Association of Broadcasters
1771 N Street, N.W.

Washington, D.C. 20036

Mark Fratrik, Ph.D.

Dave Wilson

National Association of Broadcasters
1771 N Street, N.-W.

Washington, D.C. 20036

David Layer

John Druva

National Association of Broadcasters
1771 N Street, N.W.

Washington, D.C. 20036

Eric L. Bernthal

James H. Barker I1I

Latham & Watkins

1001 Pennsylvania Ave., N.-W.
Washington, D.C. 20004
Attorneys for National Association
of Broadcasters

Richard A. Ferguson, President
NewCity Communications, Inc.
10 Middle Street

Bridgeport, CT 06604-4277

Pat Delsi, Chairman

New Jersey Broadcasters Association
7 Centre Street, Suite 1

Jamesburg, NJ 08831



John Wells King

John M. Pelkey

Haley Bader & Potts P.L.C.
4350 North Fairfax Drive
Suite 900

Arlington, VA 22203-1633
Attorneys for Noble Broadcast
Group, Inc.

Howard M. Liberman

Robert J. Ungar
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1801 K Street, N.W., Suite 400K
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Attorneys for Primosphere
Limited Partnership

Leslie A. Taylor

Guy T. Christiansen
Leslie Taylor Associates
6800 Carlynn Court
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Attorneys for Primosphere
Limited Partnership

Norton E. Warner
Diana H. Warner
Warner Enterprises, Inc.
4343 O Street
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WKBN Broadcasting Corporation
3930 Sunset Boulevard
Youngstown, Ohio 44512
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Marjorie M.K. Hlava
President and Chairman
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Bruce T. Reese, Exec. Vice President
Bonneville International Corporation
P.O. Box 1160

55 North Third West

Salt Lake City, UT 84110-1160

Peter K. Pitsch

Pitsch Communications

2300 N Street, N.-W., Suite 600
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Carl R. Frank
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Washington, D.C. 20005

Douglas J. Minster, Vice President
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Digital Satellite Broadcasting Corporation
1200 19th Street, N.-W., Suite 560
Washington, D.C. 20036

Joseph K. Abel, VP/General Manager
KIRO News Radio
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Patrick A. Chambers, VP/Gen. Mgr.
KNEM Communications, Inc.
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John T. Scott, 111

William D. Wallace

Crowell & Moring

1001 Pennsylvania Ave., N.W.
Washington, D.C. 20004
Attorneys for Loral/Qualcomm
Partnership, L.P.

Joseph S. Paykel

Andrew Jay Schwartzman
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Media Access Project

2000 M Street, N.W.
Washington, D.C. 20036

David Honig, Exec. Director
Minority Media and
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Broadcasters, Inc.
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Mary Lou Joseph, Vice President
Donald Lockett, Vice President
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635 Massachusetts Ave., N.W.
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Michael Starling, Director
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Washington, D.C. 20005

David A. Reams, Pres. & Gen. Counsel
Radio Order Corporation

P. O. Box 502
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Andrew R. Paul, Sr. Vice President
Satellite Broadcasting and
Communications Association

225 Reinekers Lane, Suite 600
Alexandria, VA 22314

William B. Kallam

Schilling Distributing Co., Inc.
P. O. Box 2279

215 E. Pinhook

Lafayette, LA 70502

David E. Kennedy
Charles T. Morgan
Susquehanna Radio Corp.
140 East Market Street
York, PA 17401

Henry Geller

Communication of the United
Church of Christ, et al.

1750 K Street, N.W., Suite 800
Washington, D.C. 20006

Dr. Everett Parker
Senior Research Associate

Fordham University
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Robert T. Wertime
207 Leitersburg Street
Greencastle, PA 17255

Michael B. Levine

Group M Communications, Inc.
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P.O. Box 40
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Gail P. Christian, General Manager
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702 H Street, N.-W.
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Robert J. Gold, General Manager
WPOR/AM & FM

15 Baxter Boulevard

Portland, ME 04101

Jerry Zimmer

Zimmer Broadcasting Co., Inc.
324 Broadway

P.O. Box 1610

Cape Girardeau, MO 63702



CERTIFICATE OF SERVICE

I, Kathy Bates, a legal secretary with the law firm of Hogan & Hartson
L.L.P., hereby certify that on this 13th day of October, 1995, a copy of the foregoing
Reply to Opposition of Cracker Barrel Old Country Store, Inc. was mailed by U.S.

first class mail, postage prepaid, to the parties listed on the attached service list.

Yy
47/7-"77”'// g«fﬁa

Kathy Bates

Dated: October 13, 1995
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