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To: The Commission

APPLICATION FOR REVIEW

Cracker Barrel Old Country Store, Inc. (“Cracker Barrel”), by its
attorneys and pursuant to Section 1.115 of the Rules of the Federal
' Communications Commission (the ‘;Commission”), hereby submits this Application
for Review of the September 5, 1995 Order (“Ox;der”) issued in this proceeding by
the Commission’s International Bureau (the “Bureau”) in which the Bureau waives
Section 319(d) of the Communications Act, 47 U.S.C. § 319(d). The waiver allows
Satellite CD Radio (“CD Radio”) to begin construction of $10 million in satellite
apparatus before the resolution of the Commission’s Notice of Proposed Rulemaking
("NPRM”) on satellite-delivered Digital Audio Radio Service (“Policy Proceeding”).
Establishment of Rules and Policies for the Digital Audio Radio Satellite Service in
the 2310-2360 MHz Frequency Band, FCC 95-229, IB Docket No. 95-91, GEN

Docket No. 90-357, RM No. 8610, PP-24, PP-86, PP-87 (released June 15, 1995).
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Cracker Barrel is a retail and restaurant chain with 225 stores along
our nation’s interstate highway system. Cracker Barrel, which is based in
Lebanon, Tennessee, is one of the fastest growing companies in its field; it had
revenues in fiscal year 1994-95 of approximately $783 million. With its expertise in
identifying and meeting the needs of the traveling public, Cracker Barrel is
interested in constructing and operating a DARS satellite to provide important,
specialized entertainment and information services to automobile travelers.

Cracker Barrel is a potential competing applicant in the DA;]::{S
proceeding. In response to the NPRM, Cracker Barrel is filing comments today in
which it urges the Commission to accept additional applications. If the Commission
opens the field to bother applicants, Cracker Barrel intends t(‘)Aﬁle a DARS

application.

1. THE ORDER SHOULD BE REVERSED OR MODIFIED TO
PRESERVE THE COMMISSION’S OPTIONS IN THE DARS
RULEMAKING

This Application for Review seeks Commission review of the Bureau’s
decision to waive Section 319(d) at CD Radio’s request. The Order raises the
important issue of whether the Bureau properly permitted the applicant to begin
construction of a DARS satellite system before it receives a license when the
~ Commission is just now considering rules and policies that will establish the DARS
service, the technical parameters to govern satellite operations and whethér CD

Radio’s application is mutually exclusive with other current or additional
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applications that might be accepted by the Commission. The Order creates a risk of
significant harm to the public interest because it may have the unintended effect of
prejudicing the outcome of matters of crucial public interest in the Policy
Proceeding.

In the Policy Proceeding, the Commission is at this moment
considering issues directly related to CD Radio’s proposals that will bear on the
opportunity for other, competing DARS applicants to participate in this important
new service. The waiver request was granted less than two weeks beforé im'tial
comments are due in the Policy Proceeding after action on the waiver request was
deferred by the Bureau for more than four years. The Order does not explain why
the Bureau could not wait just a few months more until the Commission concludes
the Policy Proceeding and decides is‘sues directly related to the waiver request. 1/

The Order raises four serious cont;ems. First, it creates the
appearance of Commission acceptance of CD Radio’s proposed transmission
technology when the matter of transmission standards and their effect on efficient
usage of the limited available bandwidth is at issue in the Policy Proceeding. CD

Radio apparently proposes to use Time Division Multiplex (“TDM”), which may not

1/ In remarks at the National Association of Broadcasters’ convention on
September 8, 1995, FCC Chairman Hundt stated that, while he had not prejudged
the issue, he thought that the Commission should probably reopen the DARS
spectrum to new license applicants. Naturally, we agree that additional applicants.
should have the opportunity to participate in DARS, but we are concerned that, by
allowing CD Radio to prematurely begin construction, the Commission may
severely limit its options, should it choose to open up the field to new entrants.
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| be the most spectrum efficient transmission technology. Second, CD Radio has
every incentive to favor and promote the use of technology that limits, rather than
expands the number of licensees that can be accommodated in the DARS band.
‘With the waiver grant, and $10 million to spend, CD Radio could readily seed the
industry, including both satellite equipment and receiver manufacturers with
construction and development contracts based on TDM. Those interesteci parties
then have their own incentive to influence the record in the Policy Proceeding in
favor of CD Radio’s efforts to promote its technology and prevent re-openiﬁg of the
applications cut-off period. Third, the Order appears to eﬁminate the possibility of
sharing of individual space stations by multiple licensees, a decision that further
reduces the opportunity for additional licensees.
Finally, the Order apl; arently resolves the issue in the Policy
Proceeding as to whether the existing applicati.ons are mutually exclusive. Cracker
Barrel is aware of no other situation in which a Section 319(d) waiver was issued to
one of a group of potentially mutually exclusive applicants, while the Commission
was simultaneously considering whether the applications will be considered
mutually exclusive. In the Policy Proceeding, the Commission is also addressing
procedures for choosing among mutually exclusive applicants. The Bureau should
not effectively prejudge the outcome of the Policy Proceeding by issuing an Order
that seems to ignore the issue of mutual exclusivity pending in the Policy

Proceeding.
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Cracker Barrel recognizes that the Commission routinely grants
requests for waivers of Section 319(d) under normal circumstances. However, this
is not a typical situation. The Bureau has allowed an applicant to begin
construction of a satellite system while the Commission is in the process of defining
the service, setting its technical parameters, determining whether the current
applications, including CD Radio’s, are mutually exclusive and considering whether
to open the field to additional, possibly mutually exclusive, applications. Perhaps
most telling, thevBureau itself feels compelled to argue that its Order doéé not
“prejudge” the ongoing Policy Proceeding “in any way.” 2/

The Commission observed in the Policy Proceeding that DARS
promises an “increased choice of over-the-air audio programming” to all listeners,
along with specialty programming ;cargeted to “underserved and unserved”
citizens. 3/ The public stands to benefit greatls; from satellite-delivered DARS and
will do so as long as competition and innovation are not stifled. The Bureau’s Order
threatens to narrow, rather than expand, the possibility of competition among

DARS providers, by condoning the use of CD Radio’s transmission technology.

2/ Order, DA 95-1908 at 9 1, 11. The Bureau notes in the Order that before
the text was even issued a prospective investor called the Bureau to clarify whether
grant of the waiver implied any predisposition to approaches espoused by CD
Radio. CD Radio’s request is too closely related to important issues in the Policy
Proceeding to justify grant of the waiver.

3/ Amendment of the Commission’s Rules with Regard to the Establishment
and Regulation of New Digital Audio Radio Services, FCC 95-17 , GEN Docket No.

90-357, 10 FCC Rcd 2310, 2311 at § 22 (1995).
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There is no conceivable public benefit arising from grant of CD Radio’s Section
319(d) waiver request now that could outweigh the significant risk of harm to the
public interest. 4/ The Bureau’s grant of the waiver request should be reversed by
the Commission. Alternatively, the waiver should be modified to limit expenditures
to those portions of the proposed satellite system not related to a specific

transmission technology.

4/ See WAIT Radio v. FCC, 459 F.2d 1203, 1209 (D.C. Cir.), cert. denied, 409
U.S. 1027 (1972) (noting, in the context of conditional waivers, that an agency can
take into account that a grant “would generate a vested interest in fact that
undercuts flexibility” and supporting the Commission’s view that curtailment of
future flexibility justifies denying such a waiver request “unless there is a
concomitant showing that the waiver is in the public interest.”)
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II. CONCLUSION

For the foregoing reasons, the Commission should reverse or modify as

indicated herein the International Bureau’s September 5, 1995 Order.

Dated: September 15, 1995
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Respectfully submitted,

CRACKER BARREL OLD COUNTRY
STORE, INC

Nod S L

Anthony S. Harrington
Joel S. Winnik
K. Michele Walters

HOGAN & HARTSON L.L.P.
Columbia Square

555 Thirteenth Street, N.W.
Washington, D.C. 20004-1109
(202) 637-5600

Its Attorneys



CERTIFICATE OF SERVICE

I, Kathy Bates, a legal secretary with the law firm of Hogan & Hartson
L.L.P., hereby certify that on this 15th day of September, 1995, a copy of the
foregoing Application for Review of Cracker Barrel Old Country Store, Inc. was
mailed by U.S. first class mail, postage prepéid, to the parties listed on the attached

service list.

oty Lot

Kithy Bates

Dated: September 15, 1995
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SERVICE LIST

*Chairman Reed E. Hundt
Federal Communications Commission
1919 M Street, N.-W., Room 814
Washington, D.C. 20554

*Commissioner Andrew C. Barrett
Federal Communications Commission
1919 M Street, N-W., Room 826
Washington, D.C. 20554

*Commissioner Susan Ness
Federal Communications Commission
1919 M Street, N.-W., Room 832
Washington, D.C. 20554

*Commissioner James H. Quello
Federal Communications Commission
1919 M Street, N.-W., Room 802
Washington, D.C. 20554

*Commissioner Rachelle B. Chong
Federal Communications Commaission
1919 M Street, N.-W., Room 844
Washington, D.C. 20554

*Scott Blake Harris, Chief
International Bureau
Federal Communications Commaission
1919 M Street, N.-W., Room 658
Washington, D.C. 20554

*Richard Smith
Office of Engineering & Technology
Federal Communications Commission
2025 M Street, N.W., Room 7002
Washington, D.C. 20554

*Cecily C. Holiday
International Bureau
Federal Communications Commission
2025 M Street, N.-W., Room 6324
Washington, D.C. 20554

* Hand Delivered
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*Rosalee Chiara
International Bureau
Federal Communications Commission
2025 M Street, N.W., Room 6114
Washington, D.C. 20554

*Thomas S. Tycz
International Bureau
Federal Communications Commission
2025 M Street, N.W., Room 6010
Washington, D.C. 20554

*Raymond LaForge
Office of Engineering & Technology
Federal Communications Commission
2025 M Street, N.-W., Room 7334
Washington, D.C. 20554

*Fern J. Jarmulnek
International Bureau
Federal Communications Commission
2025 M Street, N.-W., Room 728
Washington, D.C. 20554

*International Reference Room
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N-W., Room 246
Washington, D.C. 20554

*International Transcription Service
Federal Communications Commission
2100 M Street, N.W. Suite 140
Washington, D.C. 20037

Bryan Kim

New World Sky Media

553 South Street, Suite 312
Glendale, CA 91202

Peter J. Schaffer, Vice President
General Counsel

All Pro Sports and Entertainment
1999 Broadway

Denver, CO 80202



Joseph N. Pelton, Director
University of Colorado at Boulder
Interdisciplinary Telecommunications
Program

Engineering Center, OT 2-41

Campus Box 530

Boulder CO 80309-0530

Janice L. Stott
General Manager
KVST Radio

1212 S. Frazier
Conroe, TX 77301

Dr. Jack W. Mitchell, Director
Wisconsin Public Radio

821 University Avenue
Madison, WI 53706

Robert L. Johnstone
Director Strategic Marketing
J Boats, Inc.

30 Walnut Street

Newport, RI 02840

Ralph H. McBride, President
Voice Broadcasting, Inc.

P. O. Box 820

Bridge City, TX 77611

Bernard Korman

American Society of Composers,
Authors and Publishers
ASCAP Building

One Lincoln Plaza

New York, NY 10023

Gary K. Noreen

Chairman & CEO

Radio Satellite Corporation
1167 North Holliston Avenue
Pasadena, CA 91109

Douglas A. Heydon, President
Arianespace, Inc.

700 13th Street, N.-W., Suite 230
Washington, D.C. 20005

Tim McDermott, General Manager
KSBJ

P. O. Box 187

Humble, TX 77347

William K. Keane
Winston & Strawn

1400 L Street, N.-W.
Washington, D.C. 20005

David E. Leibowitz

Jennifer L. Bendall

Recording Industry Association
of America, Inc.

1020 19th Street, N.W.
Washington, D.C. 20036

William J. Potts, Jr.
Haley, Bader & Potts
2000 M Street, N.W.
Washington, D.C. 20036

Len Schuchman

Senior Vice President

Stanford Telecommunications, Inc.
2421 Mission College Boulevard
Santa Clara, CA 95054

Craig C. Todd

Senior Member of the
Technical staff

Dolby Laboratories

100 Potrero Avenue

San Francisco, CA 94103

Howard F. Jaeckel
John W. Zucker
CBS, Inc.

51 West 52nd Street
New York, NY 10019

Michael A. Menius

Director, Government Relations
Common Carrier Programs

Motorola Government Relations Office
1350 I Street, N.W., Suite 400
Washington, D.C. 20005



Neal T. Kilminister

World Systems Division
Communications Satellite Corporation
950 L’Enfant Plaza, S.W.

Washington, D.C. 20024

W. Theodore Pierson, Jr.
Pierson & Tuttle

1200 18th Street, N.-W.
Washington, D.C. 20036

Richard L. Anglin, Jr., President
Digital Satellite Broadcasting Corp.
140 Lakeside Avenue

Seattle, WA 98122

Howard M. Liberman
Gerald Stevens-Kittner
Arter & Hadden

1801 K Street, N.W.
Suite 400 K
Washington, D.C. 20006

Henry L. Baumann

Valerie Schulte

National Association of Broadcasters
1771 N Street, N.-W.

Washington, D.C. 20036

James B. Bailey

Senior Design Engineer
Techsonic Industries, Inc.
Hummingbird Lane

Lake Eufaula, AL 36027

Rolfe Larson, Director
Minnesota Public Radio
45 East Seventh Street
St. Paul, MN 55101

Bruce D. Jacobs

Clifford M. Harrington

Glenn R. Flick

Fisher, Wayland, Cooper &
Leader

2001 Pennsylvania Avenue, N.-W.
Suite 400

Washington, D.C. 20006

Brian B. Pemberton

Lon C. Levin

AMSC Radio Corporation

1150 Connecticut Avenue, 4th Floor
Washington, D.C. 20036

Leslie A. Taylor

Leslie Taylor Associates
6800 Carlynn Court
Bethesda, MD 20817-4302

Theodore A. Miles
2025 M Street, N.W.
Washington, D.C. 20036

Dr. Frank R. Arams
Vice President

LNR Communications
180 Marcus Boulevard
Hauppauge, NY 11788

John E. Fiorini, III
Gardner, Carton & Douglas
1301 K Street, N.-W.

Suite 900, East Tower
Washington, D.C. 20005

John M. Seavey, President

Seavey Engineering Associates, Inc.
135 King Street

Cohasset, MA 02025

Dr. Everett Parker

Senior Research Associate
Fordham University

The Bronx, NY 10458

Charles Reutter
ComStream Corporation
East Bay View Drive
Annapolis, MD 21403

Rollins Hudig Hall
13873 Park Center Road
Suite 201

Herndon, VA 22071



Lon Levin

American Mobil Satellite Corp.
10802 Parkridge Boulevard
Reston, VA 22091

Henry Geller

United Church of Christ

1776 K Street, N-W., Suite 203
Washington, D.C. 20006

David J. Del Béccaro
Digital Cable Radio
2200 Bayberry Road
Hatboro, PA 19040

Henry C. Rock, II

The Right-Rock Group
331 West 57th Street
New York, NY 10019

H. J. Masoni, Manager
Advanced Programs
Hughes Aircraft Company
Space and Communications
P. O. Box 92919

Los Angeles, CA 90009

Steven A. Lerman

Sally A. Buckman

David S. Keir

Leventhal, Senter & Lerman
2000 K Street, N.W., Suite 600
Washington, D.C. 20006

Peter Dolan, President
Satellite CD Radio, Inc.
Techworld Plaza

Suite 750

Washington, D.C. 20001-8000

Michael B. Targoff, Sr. Vice. Pres.
General Counsel & Secretary
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