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Location 

) 
) 
)     File No. _______________________   
) 
) 
) 
) 
) 

PETITION FOR DECLARATORY RULING  
TO EXTEND OR TO WAIVE INTERIM CONSTRUCTION MILESTONE 

 Spectrum Five LLC (“Spectrum Five”), pursuant to Sections 1.2 and 25.137(f) of the 

Commission’s rules,1 hereby requests a declaratory ruling to extend or waive the interim 

construction milestone associated with its authorization to provide Direct Broadcast Satellite 

(“DBS”) service in the United States from a Netherlands-authorized “tweener” satellite network 

at 114.5° W.L.  The FCC’s current “market access” authorization specifies November 29, 2010 

as the date for Spectrum Five to complete construction of its first satellite.  This interim date is 

two years earlier than the specified November 29, 2012 date for commencement of operations of 

Spectrum Five’s authorized network.  As explained below, the public interest in obtaining access 

to additional DBS service from a new entrant, coupled with the technological and international 

policy challenges presented by development of the first-ever “tweener” system authorized within 

the primary U.S. arc, support extension or waiver of the interim construction milestone so that 

Spectrum Five may proceed to provide competition in the U.S. DBS market. 

                                                 
1  47 C.F.R. §§ 1.2, 25.137. 
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I. BACKGROUND AND SUMMARY 

 On November 29, 2006, over vigorous opposition from the two incumbent U.S. DBS 

operators, the International Bureau released a declaratory ruling authorizing Spectrum Five to 

provide DBS service in the United States from the 114.5° W.L. orbital location using satellites 

authorized by the Kingdom of the Netherlands.2  Spectrum Five’s “market access” authorization 

is one of only two grants issued concurrently by the FCC for “tweener” DBS satellites—satellites 

that leverage technological improvements to reduce orbital spacing in the DBS band from 9 

degrees to 4.5 degrees, thus maximizing spectrum efficiency.3  In granting this authority, the 

International Bureau found that Spectrum Five’s “tweener” system would provide “increased 

competition in the U.S. DBS market,” which “could provide consumers more satellite 

programming choices, more alternatives in subscription video providers and services at reduced 

prices for those services, and further technological innovation.”4   

 In response to the International Bureau’s grant of authority to Spectrum Five, the two 

incumbent DBS operators, EchoStar Satellite L.L.C. (“EchoStar,” which supplies satellite 

capacity to its commonly-owned company DISH Network) and DIRECTV Enterprises, LLC 

(“DIRECTV”), filed Applications for Review on December 29, 2006.5  Both sought review and 

                                                 
2  Spectrum Five LLC, Petition for Declaratory Ruling to Serve the U.S. Market Using 
Broad. Satellite Spectrum from the 114.5º W.L. Orbital Location, Order and Authorization, 21 
FCC Rcd 14,023 (2006) (“Spectrum Five 2006 Authorization”). 
3  Despite its vociferous opposition to Spectrum Five’s request for market access, EchoStar 
applied for and received authority to operate its own U.S. “tweener” satellite network from the 
86.5° W.L. orbital location.  EchoStar Satellite L.L.C., Application to Construct, Launch, and 
Operate a Direct Broadcast Satellite at the 86.5° W.L. Orbital Location, Order and 
Authorization, 21 FCC Rcd 14045 (2006). 
4  Spectrum Five 2006 Authorization, 21 FCC Rcd 14,023 (¶ 1). 

5  DIRECTV Enterprises, LLC Application for Review, IBFS File Nos. SAT-LOI-
20050312-00062, SAT-LOI-20050312-00063 (filed Dec. 29, 2006) (“DIRECTV Application for 
Review”); EchoStar Satellite L.L.C. Application for Review, IBFS File Nos. SAT-LOI-
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reversal of the Spectrum Five grant on the grounds that the International Bureau did not have 

delegated authority to act on the questions presented by Spectrum Five’s application and that 

Spectrum Five’s proposed network was technically incompatible with the established 

incumbents’ systems.  Specifically, DIRECTV argued that the Bureau’s action was inconsistent 

with Commission statements in a yet to be completed rulemaking proceeding concerning 

processing of “reduced spacing” proposals (the “DBS Notice”).6  EchoStar’s application for 

review challenged the Bureau’s action on similar grounds, contending that by acting on 

Spectrum Five’s requests, the Bureau impermissibly chose to proceed through adjudication, and 

thereby improperly prejudged issues raised in the DBS Notice.7  Over a year later, on February 

25, 2008, the full Commission rejected these claims and affirmed the International Bureau’s 

grant of market access to Spectrum Five, finding that the Bureau properly acted within the scope 

of its delegated authority when it granted Spectrum Five’s petitions for declaratory ruling.8  

Neither DIRECTV nor EchoStar sought further review, and the FCC’s order ultimately became 

final. 

 Even after the Commission affirmed the International Bureau’s grant of market access, 

                                                                                                                                                             
20050312-00062, SAT-LOI-20050312-00063 (filed Dec. 29, 2006) (“EchoStar Application for 
Review”). 
 
6  DIRECTV Application for Review at 3-5, citing Amendment of the Commission’s 
Policies and Rules for Processing Applications in the Direct Broadcast Satellite Service; 
Feasibility of Reduce Orbital Spacing for Provision of Direct Broadcast Satellite Service in the 
United States, Notice of Proposed Rulemaking, IB Docket No. 06-160, Report No. SPB-196, 21 
FCC Rcd 9443 (2006) (“DBS Notice”). 
7  EchoStar Application for Review at 4. 
8  Petition for Declaratory Ruling to Serve the U.S. Market Using Broadcast Satellite 
Service Spectrum from the 114.5° W.L. Orbital Location, Memorandum Opinion and Order, 23 
FCC Rcd 3252 (2008) (denying applications for review filed by DIRECTV Enterprises, LLC, 
EchoStar Satellite L.L.C., and Telesat Canada seeking review and reversal of the International 
Bureau’s grant of Spectrum Five’s market access authorization). 
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Spectrum Five continued to encounter difficulties protecting its right to enter the U.S. market for 

DBS services.  First, the Commission authorized EchoStar to bring into operation co-frequency, 

higher powered satellites adjacent to 114.5° W.L., which will increase interference to the 

Spectrum Five network notwithstanding internationally-protected rights held by the 

Netherlands.9  Specifically, in January 2008, the International Bureau granted EchoStar authority 

to launch and operate EchoStar 11, a DBS satellite at the 110° W.L. orbital location, with 

parameters that exceeded existing criteria set forth in the existing ITU Region 2 BSS Plan and 

contrary to a request with higher ITU date priority by the Netherlands for modification of the 

Region 2 Plan at 114.5 W.L.10  In light of the potential for interference, the Commission, in 

August 2008, granted Spectrum Five’s request11 to impose conditions on EchoStar to ensure that 

it power down its EchoStar 11 satellite and operate within the parameters set forth in the existing 

U.S. BSS assignment at 110° W.L.12  Thereafter, in March 2010, the Bureau authorized the 

                                                 
9  See Petition for Clarification of Condition in EchoStar 11 License, Order, 23 FCC Rcd 
12786 (2008); Modification of Authority to Operate at the 118.9° W.L. orbital location and 
Authority to Launch and Operate the EchoStar-14 Satellite, Order and Authorization, 25 FCC 
Rcd 2311 (2010) (“EchoStar 14 Grant”). 

10  Policy Branch Information; Actions Taken, Report No. SAT-00495, DA 08-120, IBFS 
File No. SAT-LOA-20070622-00085 (Jan. 18, 2008).  Spectrum Five did not originally 
participate in the EchoStar 11 proceeding because Spectrum Five assumed the Commission 
would require completion of coordination and modification of the band plan prior to launch of 
the EchoStar 11 satellite, consistent with the United States’ ITU treaty obligations. 
 
11  Letter from Todd M. Stansbury, Counsel for Spectrum Five, to Marlene H. Dortch, 
Secretary, FCC, Emergency Request for Clarification of Conditions on the Operation of the 
EchoStar 11 DBS Satellite at 110° W.L. (Aug. 21, 2008).  The letter noted that “the ITU has not 
yet published the technical characteristics of the EchoStar-11 satellite for which EchoStar seeks 
to modify the Region 2 Plan.”   This information was not received at the ITU until May 15, 2008 
(only two months before launch). 
 
12   Petition for Clarification of Condition in EchoStar 11 License, 23 FCC Rcd at 12788.  
The Commission declined to adopt similar conditions requested by Spectrum Five on EchoStar 
14’s authorization, stating that while the Commission is committed to its international 
coordination responsibilities, coordination with other administrations is not a prerequisite to 
grant of U.S. DBS space station licenses to U.S. operators, particularly for networks that are not 
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EchoStar 14 satellite at the 118.9° W.L. position.  Although that order did not contain a 

condition similar to the EchoStar 11 condition, the Bureau acknowledged that operation of 

EchoStar 14 at reduced power may be required to comply with ITU rules. 

 Meanwhile, in a letter to the ITU dated July 15, 2010, the Netherlands regulatory 

authority raised serious questions regarding the United States’ adherence to the ITU’s procedural 

rules for planned bands.13  The Dutch letter was prompted by EchoStar’s operation of its higher 

powered satellites in advance of coordination with the Netherlands’ priority ITU satellite 

network filing and prior to formal modification of the ITU’s Region 2 BSS plan pursuant to the 

procedures set forth in Appendix 30 and Appendix 30A of the ITU Rules.  After receiving a 

response from the ITU and the United States on September 9, 2010,14 the Netherlands regulatory 

authority followed up with a letter dated September 22, 2010 disputing the FCC’s interpretation 

of its obligations under ITU rules.15  Specifically, as shown in the correspondence attached as 

Exhibit A, the Netherlands assert that the Commission’s decision to authorize satellite operations 

in contravention of the ITU Region 2 BSS plan prior to completion of coordination and 

modification of the ITU band plan are inconsistent with the United States’ treaty obligations 

under the ITU Radio Regulations and are to the detriment of Spectrum Five’s assignment.  The 

Netherlands challenged the notion that EchoStar 14 and 15 can be made operational prior to 

                                                                                                                                                             
yet in operation.  See EchoStar 14 Grant at 2315-16. 
13  Letter from M.M. Hoogland, Head of the Networks Department, Radiocommunications 
Agency Netherlands to Valery Timofeev, Director, Radiocommunication Bureau, ITU, 
Netherlands Telefax AT-EZ/6432276 (July 15, 2010). 
14  Letter from Yvon Henri, Radiocommunication Bureau, ITU to Radiocommunications 
Agency Netherlands 30-30A5(SNP)/0.3431/10 (September 9, 2010) (stating that the U.S. 
network was correctly brought into use, consistent with the notified characteristics). 
15  Letter from B.T. van Duijvenvoorde, Agentschap Telecom to Yvon Henri, 
Radiocommunication Bureau, ITU (September 22, 2010). 
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modification of the Region 2 BSS plan by invoking Article 4.4, the operation of a network on a 

non-harmful interference, no protection from interference basis.  In short, the Dutch position is 

that EchoStar 14 and 15 could not launch and operate until the U.S. secured Dutch consent in the 

coordination process, which then leads to modification of the plan. 

 Spectrum Five encountered these obstacles during the worst financial crisis since the 

Great Depression of the 1930s.  Businesses throughout the world faced a financing crisis and 

many entered into bankruptcy.  In particular, credit markets collapsed, presenting unprecedented 

challenges for financing of an innovative service such as Spectrum Five’s “tweener” satellite 

network. 

 Despite the above difficulties, Spectrum Five has persevered with its efforts to meet the 

due diligence requirements specified in the International Bureau’s “market access” order.  These 

are the same milestones imposed on the two established U.S. DBS operators by Section 25.148 

of the FCC’s rules.16  Spectrum Five satisfied the first milestone by signing a construction 

contract by November 29, 2007.17  One year later, Spectrum Five completed critical design 

review, thus timely satisfying the second due diligence obligation.18  The remaining specified 

dates are construction of the first satellite in the system by November 29, 2010 and operation of 

all satellites in the system by November 29, 2012. 

 Spectrum Five respectfully requests a declaratory ruling to extend until November 29, 

2012 or waive the interim construction milestone associated with its tweener satellite network 
                                                 
16  47 C.F.R. § 25.148(b). 
17  Letter from Todd M. Stansbury, Counsel to Spectrum Five LLC, to Marlene H. Dortch, 
Secretary, Federal Communications Commission, File Nos. SAT-LOI-20050312-00062 and 
SAT-LOI-20050312-00063, Call Signs S2667 and S2668 (filed Nov. 28, 2007). 
18  Letter from Todd M. Stansbury, Counsel to Spectrum Five LLC, to Marlene H. Dortch, 
Secretary, Federal Communications Commission, File Nos. SAT-LOI-20050312-00062 and 
SAT-LOI-20050312-00063, Call Signs S2667 and S2668 (filed Nov. 25, 2008). 
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authorization.  Spectrum Five’s request satisfies the legal standard for a milestone extension.  A 

serious dispute between the Netherlands and the United States government about whether the 

FCC properly recognized the rights of the Netherlands and Spectrum Five under international 

law, together with extensive administrative review – at the instigation of the two incumbent U.S. 

DBS providers – of Spectrum Five’s authority to access the U.S. marketplace, severely frustrated 

Spectrum Five’s ability to comply with the completion construction milestone.  Moreover, the 

Commission has previously recognized that nascent satellite technologies often require more 

time to develop and implement.  Despite these challenges, and in face of the worst global 

economic collapse since the Great Depression, Spectrum Five has proceeded diligently with the 

development of a first-of-its-kind U.S. “tweener” satellite system based upon technology that has 

the potential to revolutionize the efficient use of spectrum for direct-to-home services.  Finally, 

an extension or waiver will fulfill the primary policy objective of the milestone rules, which is to 

promote the prompt introduction of new service to the public. For these reasons, as further 

explained below, Spectrum Five respectfully requests grant of this petition. 

II. LEGAL STANDARD FOR MILESTONE EXTENSION 

 The Commission considers the “totality of the circumstances” when evaluating DBS due 

diligence milestone extensions.19  This analysis includes the following four factors:  

(1) those efforts made and not made; 

(2) the difficulties encountered and those overcome;  

(3) the rights of all parties; and  

(4) the ultimate goal of service to the public.20  

                                                 
19  United States Satellite Broadcasting Co., Application for Extension of Time to Construct 
Direct Broadcast System, Memorandum Opinion and Order, 7 FCC Rcd 7247, 7252 (Int’l Bur. 
1992).  
20  Id.  See also Tempo Satellite, Inc., Application for Extension of Time to Complete the 



 

 -8-  

As detailed below, in this case, the “totality of the circumstances” surrounding Spectrum Five’s 

diligent and ongoing development of a “tweener” satellite system at the 114.5° W.L. orbital 

location support extending or waiving the interim November 29, 2010 date for completing 

construction of one satellite.  The public interest in obtaining access to additional DBS service 

from a new entrant, coupled with the technological and international policy challenges presented 

by development of the first-ever “tweener” system authorized within the core U.S. DBS orbital 

arc, support extension or waiver of the interim construction milestone so that Spectrum Five may 

proceed to provide competition in the U.S. DBS market.   

III. GRANT OF THIS REQUEST IS SUPPORTED BY INTERNATIONAL POLICY. 

 Spectrum Five is the first non-U.S. satellite operator authorized to construct, launch, and 

operate a satellite to provide DBS service in the United States from an orbital location halfway 

between the two existing U.S. operators.  Waiver or extension of Spectrum Five’s interim 

construction deadline is warranted given the unique and overriding foreign policy dispute 

between the United States and the Netherlands regarding Spectrum Five’s spectrum rights at the 

114.5° W.L. orbital location.  As described above, the Netherlands regulatory authority has 

raised serious questions regarding the United States’ adherence to the ITU’s procedural rules for 

planned bands.  The Netherlands asserts that the Commission’s grants of authority to EchoStar to 

operate at adjacent orbital locations fail to respect and protect the spectrum rights of the 

Netherlands at the 114.5° W.L. orbital location.21  The Netherlands regulatory authority claims 

that pursuant to the United States’ treaty obligations under the ITU Radio Regulations, these 

satellites cannot be authorized to launch and operate in advance of coordination with the 

                                                                                                                                                             
Construction and Operation of a Direct Broadcast Satellite System, Memorandum Opinion and 
Order,13 FCC Rcd 11068, 11074 (Int’l Bur. 1998). 
21  See supra note 9.  
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Netherlands’ priority ITU satellite network filing and formal modification of the ITU’s Region 2 

BSS band plan.  The extraordinary uncertainty created by this ongoing dispute has unavoidably 

delayed Spectrum Five’s prosecution of its spectrum rights at the 114.5° W.L. orbital location. 

 Prior to grant of Spectrum Five’s authorization, the Commission was able to coordinate 

the two incumbent DBS systems domestically without material involvement of another 

administration.  With the grant of rights to provide DBS services in the United States to 

Spectrum Five, a Netherlands-authorized satellite provider, the United States was required to 

engage in international coordination prior to modification of the band plan for DBS assignments.  

In advance of doing so, however, at least one of the incumbent operators has commenced 

operation of satellites with technical parameters exceeding those allowable under the ITU Region 

2 BSS plan, which the Netherlands’ government asserts contravenes the ITU’s band plan and the 

U.S. government’s treaty obligations.   

 Since this authorization was granted, Spectrum Five has had to engage in ongoing 

disputes with incumbent DBS and other satellite providers to protect its internationally-

recognized spectrum rights.  As noted above, Spectrum Five also has expended necessary time 

and resources to safeguard its rights in light of the Commission’s decision to authorize EchoStar 

to bring into operation co-frequency, high powered satellites adjacent to 114.5° W.L., which will 

increase interference to the Spectrum Five network notwithstanding the higher-priority ITU 

filings made by the Netherlands.22  The ongoing fight to protect these spectrum rights from the 

incumbent providers, including Spectrum Five’s position in the middle of an international policy 

dispute, has materially frustrated Spectrum Five’s ability to complete construction of its satellite, 

and warrants an extension of the interim complete construction milestone. 

                                                 
22  Id. 



 

 -10-  

IV. SUBSTANTIAL UNCERTAINTY CREATED BY ADMINISTRATIVE REVIEW 
OF SPECTRUM FIVE’S AUTHORIZATION JUSTIFIES AN EXTENSION OF 
THE INTERIM COMPLETE CONSTRUCTION MILESTONE.   

 In addition to the ongoing foreign policy dispute, Spectrum Five has had to overcome 

unrelenting efforts from the two incumbent DBS providers to thwart the emergence of a new 

facilities-based competitor.  As described above, EchoStar and DIRECTV opposed Spectrum 

Five’s initial petition for market access and then filed substantial, but ultimately meritless, 

applications for review of Spectrum Five’s authorization, which cast doubt on the right of 

Spectrum Five to access the U.S. market.23  The cloud of doubt caused by the incumbents’ 

applications for review persisted at least until the Commission denied the applications in its 

February 25, 2008 Memorandum Opinion and Order, fifteen months after the original issuance 

of Spectrum Five’s authorization to serve the United States market.  Of course, Spectrum Five’s 

access to the U.S. market remained in legal limbo until the time for EchoStar and DIRECTV to 

seek judicial review of the FCC’s order finally passed without further challenge.  Three months 

later, the world financial meltdown began. 

 A dispute regarding spectrum rights between incumbent providers and new entrants is not 

without precedent.  However, in analogous situations, the Commission has extended construction 

deadlines in response to such disputes.  For example, in the terrestrial broadcast context, the 

Commission’s rules require the Media Bureau to toll the period of construction for a new station 

when the underlying grant is the subject of administrative or judicial review.24  As a matter of 

                                                 
23  In their applications for review, DIRECTV and EchoStar argued that the International 
Bureau exceeded its legal authority in authorizing Spectrum Five to serve the United States 
market from the 114.5° W.L. orbital location, that the Bureau’s decision was inconsistent with 
Commission and Supreme Court precedent, and that the decision was otherwise substantively 
and procedurally defective.  See supra note 5. 
24  47 C.F.R. § 73.3598(b)(2).  “Administrative or judicial review” is defined for these 
purposes expressly to include “petitions for reconsideration and applications for review of the 
grant of a construction permit pending before the Commission.” 
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equity, and by analogy to the terrestrial broadcast construction permit context, the International 

Bureau should similarly toll Spectrum Five’s interim construction deadline to accommodate for 

time lost during the pendency of the applications for review. 

V. DEVELOPMENT OF A “TWEENER” SATELLITE IS A NASCENT 
UNDERTAKING FOR WHICH ADDITIONAL TIME TO COMPLETE 
CONSTRUCTION OF A DBS SATELLITE IS WARRANTED. 

 Spectrum Five’s innovative “tweener” satellite system has required the company to 

address unique engineering and coordination challenges, which have appreciably increased the 

amount of time needed for construction.  As explained below, the development of a “tweener” 

satellite with new technology designed to create DBS capacity from a slot between the two 

established providers is a difficulty not encountered in the construction of a traditional 9 degree 

spaced DBS satellite.     

 Spectrum Five’s “tweener” satellite system leverages technological improvements to 

reduce the spacing required between DBS orbital locations from 9 degrees to 4.5 degrees, 

thereby radically increasing efficient use of the DBS spectrum.  The orbital spacing between 

DBS satellites serving the same geographic area, combined with the satellite transmit 

characteristics and earth station antenna performance, determines the amount of interference a 

DBS system will receive.25  The traditional 9 degree orbital spacing in the DBS service enables 

subscribers to use earth station antenna receivers that are much smaller than those generally 

employed for other satellite systems.  The original International plan was based upon the 

assumption that broadcasts would be inefficient and spectrally “dirty” analog transmissions.  

However, technology over took this policy decision and the broadcasts were deployed using 

spectrally “clean” digital transmission.  Since the 2002 Part 100 Order, the Commission has 

                                                 
25  Policies and Rules for the Direct Broadcast Satellite Service, Report and Order, IB 
Docket No. 98-21, 17 FCC Rcd 11331, 11391 (¶ 129) (2002) (“Part 100 Order”). 
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been anticipating the possibility of reduced-spacing operations by non-U.S. DBS satellites.26 

 In authorizing Spectrum Five to provide DBS service from the 114.5° W.L. “tweener” 

orbital location, the International Bureau acknowledged the unique technical and coordination 

challenges facing Spectrum Five.  For example, the International Bureau recognized that 

coordination with incumbent DBS providers could require Spectrum Five’s service to be more 

tolerant of interference, and to use lower spot beam power levels and increased subscriber 

antenna sizes.27    

 In fact, three months prior to the Spectrum Five Authorization,28 the Commission 

launched a rulemaking proceeding to consider the complex and novel technological challenges 

associated with constructing and coordinating a “tweener” DBS satellite.  In the DBS Notice, the 

Commission sought comment on whether new rules should be adopted to govern the technical 

operations of reduced-spacing DBS satellites and whether special procedures are required to 

govern coordination between DBS satellite operators under these circumstances.29  This 

rulemaking remains pending after four years. 

 Given the complexity of bringing a first-of-its-kind U.S. service from infancy to market, 

granting Spectrum Five’s request for extension or waiver of an interim milestone would be 

consistent with precedent.  In previous cases, the Commission has determined that additional 

flexibility for milestones and other deadlines is warranted where the undertaking is particularly 

                                                 
26  Id. 
27  Spectrum Five 2006 Authorization, 21 FCC Rcd at 14036-37 (¶ 29). 
28  See Amendment of the Commission’s Policies and Rules for Processing Applications in 
the Direct Broadcast Satellite Service; Feasibility of Reduce Orbital Spacing for Provision of 
Direct Broadcast Satellite Service in the United States, Notice of Proposed Rulemaking, IB 
Docket No. 06-160, Report No. SPB-196, 21 FCC Rcd 9443 (2006) (“DBS Notice”). 
29  Id., 21 FCC Rcd at 9457-64. 
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novel or the market for the technology is just emerging.  For example, the Commission granted 

EarthWatch Incorporated an extension of its deadline to construct and launch two of the satellites 

in its low-Earth orbiting remote-sensing satellite system.30  In granting EarthWatch’s request for 

extension, the Commission determined that a more lenient approach was warranted in light of the 

nascent stage of developing technology.  Similarly here, additional time is warranted to bring 

new “tweener” technology to the U.S. DBS market.31 

 Indeed, Spectrum Five’s unique challenges associated with developing a “tweener” DBS 

satellite system are made even more difficult due to the established nature of the 9 degree spaced 

U.S. DBS market, which is currently dominated by only two providers, by any standard a 

duopoly, who have operated DBS satellites at adjacent orbital locations for over a decade.  

Indeed, the only other entity attempting to develop a “tweener” system, EchoStar, is a major 

DBS operator already.  In these circumstances, where a new market entrant is working diligently 

to bring an innovative technology to market, strict adherence to an interim due diligence date 

provides little to no public benefit.32  In contrast, permitting Spectrum Five to retain its U.S. 

                                                 
30  Application of EarthWatch Incorporated For Modification of its Authorization to 
Construct, Launch and Operate a Remote Sensing Satellite System, Order and Authorization, 12 
FCC Rcd 19556, 19557 (¶ 2) (lnt'l Bur. 1997). 
31  Id., 12 FCC Rcd at 19559 (¶ 10).  The Commission’s determination in Advanced 
Communications Corporation  that latitude in granting milestone extensions was no longer 
appropriate due to the established nature of DBS service is not determinative here.  Advanced 
Communications Corp., Application for Extension of Time to Construct, Launch, and Operate a 
Direct Broadcast Satellite, Memorandum Opinion and Order, 10 FCC Rcd 13337, 13338 (Int. 
Bur. 1995).  Given that a “tweener” satellite has never operated between two incumbent services, 
and will require new and untested technology, this request for milestone extension is more 
analogous to the “pioneering era” of DBS technology when the Commission granted milestone 
extensions with acknowledgement that new technological advances could not be expected to be 
deployed “in accord with a pre-established timetable set without the benefit of experience.”  
United States Satellite Broadcasting Company, Inc., 3 FCC Rcd 6858, 6860 (1988). 
32  Notably, despite the technical and coordination challenges involved, the Commission 
only afforded Spectrum Five four years to complete construction of the first ever DBS tweener 
satellite.  Spectrum Five Authorization, 21 FCC Rcd at 14043 (¶ 45).  In contrast, the FCC 
affords routine GSO FSS licensees five years in which to launch and operate.  47 C.F.R. § 
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market access authorization while it completes construction of its “tweener” DBS system will 

ultimately benefit consumers with increased DBS competition, as envisioned by the 

Commission.33   

VI. GRANTING AN EXTENSION WOULD NOT UNDERMINE THE PURPOSE OF 
THE FCC’S MILESTONE POLICY BECAUSE THE DBS APPLICATION 
FREEZE PREVENTS FCC REASSIGNMENT OF SPECTRUM FIVE’S U.S. DBS 
RIGHTS. 

 The Commission’s due diligence rules are designed to ensure that valuable spectrum is 

not warehoused and that service is timely deployed for the benefit of the public.34  Therefore, in 

evaluating whether extension of a milestone is warranted the Commission considers whether the 

orbital location at issue could be better utilized by other providers, or whether a different satellite 

operator could more quickly provide service to the public.35  In this case, the answer to both of 

those questions is “no.”  

 On December 21, 2005 the FCC imposed a freeze on all new DBS applications.  This 

freeze “applies to any application for authority to provide DBS service to the United States using 

the 12.2-12.7 GHz band and associated feeder links in the 17.3- 17.8 GHz band,” including 

                                                                                                                                                             
25.164(a)(4).   
33  See supra note 4. 

34  Policies and Rules for the Direct Broadcast Satellite Service, Report and Order, 17 FCC 
Rcd 11331 (¶ 42) (2002);   R/L DBS Company, LLC for Extension of its Direct Broadcast 
Satellite Construction Permit, Memorandum Opinion and Order, 16 FCC Rcd  9, 12-13 (Int’l 
Bur. 2000) (noting that “strict enforcement of our DBS milestones further the very important 
spectrum management goal of ensuring that valuable spectrum resources are efficiently put to 
use”). 
 
35  See United States Satellite Broadcasting Co., Application for Extension to Time to 
Construct Direct Broadcast System, Memorandum Opinion and Order, 3 FCC Rcd 6858, ¶ 14 
(1988) (finding that “it would be very short-sighted to eliminate the very parties whose efforts to 
date, even if not in accord with a pre-established timetable set without the benefit of experience, 
now would appear to have brought them closer to the threshold of providing experience than any 
non-permittee.”). 
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“requests for market access by foreign-licensed space stations.”36  Because of this freeze, the 

Commission is precluded from processing any new DBS satellite applications or any major 

modifications, including relocation to a new orbital location.  No other operator, including new 

or established DBS providers, can apply for U.S. rights to provide DBS service from the 114.5° 

W.L. orbital location.  Consequently, the Commission has no means of reassigning the 114.5° 

W.L. orbital location to another licensee for the provision of DBS services to the public.37  

Because of the freeze, no other satellite operator can provide DBS services from this orbital 

location any sooner, and the U.S. has not made any international claim to 114.5° W.L. and the 

frequencies associated with it.  Moreover, under the ITU’s procedures, Spectrum Five has until 

2013 to bring its Dutch-authorized service into use.  In short, grant of Spectrum Five’s milestone 

extension request is the best means available to bring promptly much-needed competition to the 

U.S. DBS market from a new entrant operating from a new orbital location.38   

                                                 
36  Direct Broadcast Satellite (DBS) Service Auction Nullified: Commission Sets Forth 
Refund Procedures for Auction No. 52 Winning Bidders and Adopts a Freeze on All New DBS 
Service Applications, Public Notice, FCC 05-213 at 2 (Dec. 21, 2005). 
37  As a result of the freeze, strict adherence to the FCC’s milestone policy would also 
impose a greater hardship on Spectrum Five than similarly-situated licensees who are not 
precluded from reapplying for a new license.  See, e.g., National Exchange Satellite, Inc. Request 
for Extension of Time to Construct and Launch Space Stations In The Domestic Fixed Satellite 
Service, File No. 4/5-DSS-EXT-90, Memorandum Opinion and Order, 7 FCC Rcd 1990, ¶ 17 
(CC 1992); National Exchange Satellite, Inc., Application for Review of Order Denying 
Extension of Time to Construct and Launch Space Stations in the Domestic Fixed-Satellite 
Service, File No. 4/5-DSS-EXT-90, Memorandum Opinion and Order, 8 FCC Rcd 636, ¶ 9 
(1993); Final Analysis Communication Service, Inc., Authorization to Construct, Launch and 
Operate a Non-Voice, Non-Geostationary Mobile Satellite System in the 148-150.5 MHz, 
400.15-401 MHz, and 137-138 MHz Bands, 25-SAT-P/LA-95, Memorandum Opinion and 
Order, 19 FCC Rcd 4768, 4786 ¶ 47 (IB 2004); Astrovision International, Inc., Application to 
Modify Authorization to Launch and Operate a Remote Sensing Satellite System to Extend 
Milestones, File No. SAT-MOD-20030528-00094, Order, 22 FCC Rcd 2379, 2383 ¶ 14 (IB 
2007. 
38  See supra note 35. 
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VII. CONCLUSION 

 For the foregoing reasons, Spectrum Five respectfully requests that the Commission 

promptly approve this petition for extension of Spectrum Five’s interim construction milestone. 

 
 
 
 
 
Dated: November 26, 2010 

Respectfully submitted, 

Spectrum Five LLC 

By:   /s/ David Wilson 
David Wilson 
President 
SPECTRUM FIVE LLC 
  

 
 



 
 
 
 
 
 
 
 

EXHIBIT A 





































































































 
 
 
 
 
 
 
 

EXHIBIT B 



FCC Form 312, Response to Question 40: 
Officers, Directors, and Ten Percent or Greater Shareholders 

 
Spectrum Five LLC (“Spectrum Five”) is a Delaware limited liability corporation.  R. 
David Wilson and Elizabeth Wilson, both United States citizens, hold (as tenants in the 
entirety) 70.84 percent of the equity in Spectrum Five.  Mr. and Mrs. Wilson’s address is 
2445 California Street, NW, Washington, DC 20008.  SkyWorks LLC holds 16.185 
percent of the equity of Spectrum Five.  SkyWorks LLC is located at 450 Laurel Street, 
Suite 1600, Baton Rouge, LA 70801.  Although no single investor in Skyworks LLC 
individually owns more than 10 percent of the equity of Spectrum Five, Scott H. 
Crawford, a U.S. citizen, votes the 16.185 percent on behalf of all of the investors.  No 
other person or entity has a ten percent or greater direct or indirect interest in Spectrum 
Five. 
 
OFFICERS AND DIRECTORS 
 
President: R. David Wilson 
 
Board of Directors: 
 
R. David Wilson  
Elizabeth A. Wilson 
2445 California Street, NW 
Washington, DC   20008 
 
Scott Crawford, Managing Partner 
450 Laurel Street, Suite 1600 
Baton Rouge, LA 70801 
 
Raymond S. McGuire 
PMB 345 
10859 Emerald Parkway West 
Destin, Florida  32541 
 
H. Carter Hood 
2315 Tracey Place NW 
Washington, DC  20008 
 
All officers and directors of Spectrum Five are United States citizens. 
 
 

 
 




