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lo:  International Bureau 

PETITION FOR CLARIFICATION AND/OR RECONSIDERATION 

Pursuant to Section 1.106 of the Rules, 47 C.F.R. 9 1.106, EchoStar Satellite 

L.L.C. ("EchoStar"), formerly known as EchoStar Satellite Corporation, hereby requests that the 

International Bureau ("Bureau") clarify and/or reconsider its decision to grant Mobile Satellite 

Ventures Subsidiary LLC's ("MSV's") application and associated amendments to operate an L- 

band Mobile Satellite Service ("MSS") satellite with extended Ku-band feeder links at the 101" 

W.L. orbit location.' 

' See In the Matter of Mobile Satellite Ventures Subsidiary LLC, DA 05-1492 (rel. May 
23,2005) ("MSV Order"). EchoStar is a party in interest in this proceeding. It has filed a 
number of pleadings against MSV's application and has a pending application to operate a 
satellite at the same orbital location using overlapping extended Ku-band frequencies. While 
these two applications are not mutually exclusive, MSV has now taken the position that they are 
and has recently asked the Bureau to dismiss Echostar's application. See Letter from Jennifer 
M. Manner, Vice President of Regulatory Affairs for MSV to Donald Abelson, Chief, 
International Bureau (June 15,2005). 



EchoStar requests clarification that the grant of MSV's above-captioned 

application will not result in dismissal of EchoStar's pending application to operate a satellite at 

the 101" W.L. orbital location. As the Bureau acknowledges in the MSV Order, EchoStar 

1 ,clieves that its pending application is not mutually exclusive with MSV's recently granted 

application because co-frequency extended Ku-band operations are feasible. EchoStar has 

recently initiated formal coordination discussions with MSV and both parties have agreed to an 

initial meeting. If the Bureau were to dismiss the pending EchoStar application based on mutual 

exclusivity, it would preempt these coordination discussions and would unfairly prejudice 

EchoStar. 

Unfortunately, having received its license, MSV appears to have hardened its 

position on sharing and is trying to parlay its license into something that it was not intended to 

be. The Bureau should not permit MSV to convert its limited authorization to operate in the 

extended Ku-band with at most two feeder link earth stations into the ability to exclude all other 

co-frequency operations at the 101" W.L. orbital location. Instead, the Bureau should encourage 

coordination discussions between the parties. But, to avoid gaming by MSV, coordination 

should not be a condition precedent to granting EchoStar's pending application. Consistent with 

normal practice, it should be a condition of EchoStar's license. 

Absent the requested clarification, the Bureau must reconsider the MSV Order. 

EchoStar currently has two pending Applications for Review before the Commission: (1) seeking 

review of the Bureau's decision to dismiss a previously-filed EchoStar application for the 101" 

W.L. orbit location; and (2) seeking review of the Bureau's decision to reinstate an amendment to 

the MSV application that requested authority to use portions of the extended Ku-band. Granting 

MSV's application without finding that EchoStar may operate co-frequency an FSS satellite in 
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the extended Ku-band would unfairly prejudice EchoStar during consideration of the pending 

Applications for Review as well as the ongoing coordination discussions between MSV and 

Echostar. 

I. BACKGROUND 

On August 27,2003, EchoStar filed an application (“Echostar Application”) to 

construct, launch and operate a geostationary satellite to provide Fixed-Satellite Service (‘‘FSS”) 

using the allotted extended Ku-band frequencies at the 101” W.L. orbital location under the 

Commission’s new “first-come-first-served” filing procedures.2 In November 2003, EchoStar 

amended its application (“Echostar Amendment”) to: (1) increase the service area over which 

uplink transmissions, used primarily for feeder link type earth stations, may be received; and (2) 

add steerable uplink and fixed downlink spot beams to facilitate any needed coordination with 

other satellite systems in the allotted extended K ~ - b a n d . ~  

On February 9,2004, the Bureau dismissed the EchoStar Application and the 

EchoStar Amendment without prejudice to refiling4 The only two reasons given for dismissal 

were that: (1) Table A.4-1 of Section A.4 of the Technical Annex to the EchoStar Amendment 

incorrectly referred to frequency bands different from the frequency bands requested elsewhere 

in the EchoStar Application or the EchoStar Amendment; and (2) the EchoStar Amendment 

failed to identify which antenna beams would be connected or switchable to each transponder 

~~ 

See Amendment of the Commission’s Space Station Licensing Rules and Policies, First 
Report and Order and Further Notice of Proposed Rulemaking, 18 FCC Rcd. 10760, at T[ 244 
(2003) (“Satellite Licensing Order”). 

EchoStar Amendment at 1, 

See Letter to David K. Moskowitz, Senior Vice President and General Counsel, 
EchoStar Satellite Corporation, from Thomas S. Tycz, DA 04-323 (February 9,2004) at 1 
(“Echostar Dismissal Letter”). In this Petition, “Echostar Application” refers to SAT-LOA- 
2003-0827-001 79 and “Echostar Amendment” refers to SAT-Ah4D-2003 1 126-00343. 
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and tracking, telemetry and control (TT&C) fun~t ion .~  EchoStar sought timely reconsideration 

of the EchoStar Dismissal Letter.6 On December 27,2004, the Bureau released its Order on 

Reconsideration denying Echostar's petition for reconsideration and affirming the EchoStar 

Dismissal Letter. EchoStar filed an Application for Review of this decision on January 26,2005 

that is currently pending before the Commission. 

On February 10,2004, EchoStar refiled its application and confirmed that it had 

requested use of all of the extended Ku-band frequencies ("Echostar Refiled Application"). 

However, a day earlier MSV filed an amendment ("the MSV Amendment") to its pending 

application ("the MSV Application") that included the same extended Ku-band frequencies for 

MSS feeder links.7 On April 23,2004, the Bureau dismissed the MSV Amendment because it 

failed to include an interference analysis required under Section 25.140(b)(2) of the 

Commission's Rules.8 MSV filed a Petition for Reconsideration of the MSV Dismissal Letter on 

May 24, 2004.9 EchoStar opposed MSV's Petition for Reconsideration on June 7,2004,'' and 

MSV filed a Reply to the Opposition of EchoStar on June 17,2004. '' 

' Dismissal Letter at 2-3. See 47 C.F.R. $ 5  25.1 12 and 25.1 14(c)(5). 

See EchoStar Satellite L.L.C., Petition for Reconsideration, File Nos. SAT-LOA- 

Application of Mobile Satellite Ventures Subsidiary LLC, SAT-AMD-20040209-000 14 

See Letter to Lon C. Levin, Senior Vice President, Mobile Satellite Ventures Subsidiary 

See Mobile Satellite Ventures Subsidiary LLC, Petition for Reconsideration, File No. 

l o  See EchoStar Satellite L.L.C., Opposition to MSV's Petition for Reconsideration, File 

'' See Mobile Satellite Ventures Subsidiary LLC, Reply to Opposition for 

20030827-001 79 and SAT-AMD-2003 1 126-0343 (Filed: March 10,2004). 

(February 9,2004) ("MSV Amendment"). 

LLC, from Thomas S. Tycz, DA 04-1095 (April 23,2004) at 2 ("MSV Dismissal Letter"). 

SAT-AMD-20040209-000 14 (Filed: May 24,2004). 

No. SAT-AMD-20040209-00014 (Filed: June 7,2004). 

Reconsideration, File No. SAT-AMD-20040209-000 14 (Filed: June 1 7,2004). 
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On September 15,2004, the Bureau reinstated the MSV Amendrnent,l2 despite 

the fact that it determined that "Section 25.140(b)(2) of the Commission7s Rules require an 

interference analysis for feeder links in the FSS bands regardless of the classification of the 

service provided to end users."13 In so doing, the Bureau clearly recognized the significance of 

such interference analyses to the satellite licensing process by issuing a Public Notice clarifying 

the importance of interference analyses for MSV type applications and noting that the failure of 

an applicant to supply such information would result the dismissal of an app1i~ation.l~ EchoStar 

filed an Application for Review of the MSV Reinstatement Order on October 15,2004 that is 

currently pending before the Commission. 

On May 23,2005, the Bureau in the MSV Order granted the MSV Application, 

including the reinstated MSV Amendment, for MSV to launch and operate a second-generation 

L-band MSS satellite at the 101" W.L. orbit location ("the MSV Authorization"). The Bureau 

concluded that MSV was first-in-line for all of its proposed 1000 MHz of feeder link spectrum 

(500 MHz in each direction), including the frequency bands that EchoStar had previously 

requested to use "as part of its earlier filed application to construct, launch and operate a satellite 

at the 101" W.L. orbit lo~ation." '~ The Bureau also specifically conditioned the MSV 

Authorization on the operation of at most two extended Ku-band feeder link earth stations.'6 

l 2  See Order, In the Matter of Mobile Satellite Ventures Subsidiary LLC Amendment to 
Application for Authority to Launch and Operate a Replacement L-band Mobile Satellite Service 
Satellite at 10 1 W.L., File No. SAT-AMD-20040209-000 14, DA 04-2985 (Released: September 
15,2004) ("MSV Reinstatement Order"). 

l 3  MSV Reinstatement Order at 5. 

l 4  Id. 
l 5  MSV Order at 716. 

l 6  Id. at 7 66. 



11. THE BUREAU MUST CLARIFY THAT THE ECHOSTAR REFILED 
APPLICATION IS NOT MUTUALLY EXCLUSIVE WITH THE MSV 
AUTHORIZATION 

The Bureau must clarify that the pending EchoStar Refiled Application is not 

mutually exclusive with the MSV Authorization, and will not be dismissed while the parties 

enter into coordination discussions regarding the shared use of the extended Ku-band at the 10 1 O 

W.L. orbit location and the Commission is evaluating Echostar's pending Applications for 

Review. In its MSV Order, the Bureau acknowledged that EchoStar "may be able to coordinate 

shared use of" the extended Ku-band frequency bands with MSV." The Bureau further stated 

that "[ilf the parties reach agreement, we will entertain a request that involves co-frequency 

operations."" EchoStar firmly believes that co-frequency sharing is achievable and has recently 

initiated coordination discussions with MSV to confirm its belief." EchoStar intends to keep 

the Bureau apprised of the progress of these discussions. 

The Satellite Licensing Order and the Commission's Rules allow for the 

subsequent grant of an application that proposes the use of the same frequencies at the same 

orbital location of a licensed geostationary satellite. According to the Commission: 

. . . if an application reaches the front of the queue that conflicts 
with a previously granted license, we will deny the application 
rather than keeping the application on file in case the lead 
applicant does not construct its satellite system. 

Satellite Licensing Order at 7 1 13 (emphasis added). Even if the Commission were to deny 

Echostar's pending Applications for Review, it is not clear that Echostar's Refiled Application 

even "conflicts" with the MSV Authorization. Indeed, EchoStar is confident that co-frequency 

MSV Order at 716 n. 45. 

'*Id.  
l 9  See Letter from Mr. Pantelis Michalopoulos and Mr. Philip L. Malet (Counsel to 

Echostar) to Mr. Bruce Jacobs (Counsel to MSV) (June 6,2005) (Attachment A). 
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use of the extended Ku frequency bands is achievable. Such coordination is viable based on the 

likely use of spot beams in the extended Ku-bands for both the EchoStar and MSV systems. 

EchoStar is committed to using spot beams and believes that MSV's system will also benefit 

from the use of spot beams on its feeder links in order to provide sufficient capacity to meets it 

stated performance objectives. EchoStar is committed to working with MSV to determine the 

optimum technical and operational means to achieve this goal without limiting the ability of 

either system to meet its performance objectives. Such operation would be spectrally efficient 

and would therefore be consistent with the Commission's policies?' 

Unfortunately, having received its license, MSV appears to have hardened its 

position on sharing and is trying to parlay that license into something that it was not intended to 

be. The Bureau appropriately limited the MSV Authorization for feeder link spectrum in the 

extended Ku-band to transmissions involving a "maximum of two j x e d  satellite earth stations 

within the continental United The Bureau cannot have intended that such a limited 

license would foreclose any other use of the spectrum. If MSV ends up making this so by its 

behavior, this would be a blatant case of spectrum warehousing. 

If exclusivity is the practical effect of licensing MSV for two earth station sites, 

the Commission should declare the MSV Authorization null and void, and consider giving MSV 

an STA for those two earth station sites. If, as is appropriate, the license were not viewed as 

giving MSV such exclusivity, EchoStar would respect MSV's operations at the two earth station 

sites. Accordingly, the EchoStar Refiled Application should be granted expeditiously, and the 

Bureau should encourage coordination discussions between the parties. But, to avoid gaming by 

2o Satellite Licensing Order at 7 4 (finding that the new procedures the Commission 
adopted were intended to ''ensure that satellite spectrum and orbital resources will be used 
efficiently, tu the benefit of American consumers"). 

21 Id. at 7 66 (emphasis added). 



MSV, coordination should not be a condition precedent to licensing EchoStar. Consistent with 

normal practice, it should be a condition of EchoStar's license. 

Accordingly, the Bureau must clarify that the MSV Order is not determinative of 

\vhether the EchoStar Refiled Application is mutually exclusive with the MSV Authorization. 

To find otherwise would seriously prejudice EchoStar and likely eliminate any incentive for 

MSV to participate meaningfully in the on-going coordination discussions with EchoStar 

regarding the shared use of the extended Ku-band. 

111. ABSENT THE REQUESTED CLARIFICATION THE BUREAU MUST 
RECONSIDER THE MSV ORDER 

If the Bureau does not clarify its discussion regarding co-frequency sharing in the 

extended Ku-band, it must reconsider the MSV Order. As set forth above, pending before the 

Commission is Echostar's Application for Review of the Bureau's decision to dismiss the 

EchoStar Application and EchoStar Amendment, as well as a pending Application for Review of 

the Bureau's decision to reinstate the MSV Amendment. Failing to clarify the MSV Order as 

indicated above subjects EchoStar to the potential dismissal of the EchoStar Refiled Application 

on grounds of mutual exclusivity and thereby prejudices that application should the Commission 

later grant the pending Applications for Review.22 It would also hinder the ongoing coordination 

discussions between MSV and Echostar. 

Indeed, by dismissing the EchoStar Refiled Application as well as granting the 

lvlSV Authorization, the Bureau would have effectively decided that the MSV Application and 

MSV Amendment were properly filed ahead of any previously-filed EchoStar Application and 

~~~ ~~ 

22 While the Bureau in the MSV Order acknowledges EchoStar's Application for Review 
of the MSV Amendment, it does not acknowledge that an Application for Review is also pending 
for the EchoStar Application and EchoStar Amendment. See MSV Order at 7 16 n. 44. 
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Amendment -- precisely what EchoStar disputes in its Applications for Review. Absent the 

requested clarification, the Bureau should not have reached a decision on the MSV Application 

and MSV Amendment before the Commission acted on these Applications for Review. 

EchoStar will not repeat verbatim the arguments set forth in its pending 

Applications for Review, each of which is attached and incorporated herein by reference.23 

These Applications for Review point out that the Bureau's actions in dismissing the EchoStar 

Application and EchoStar Amendment, while reinstating the MSV Amendment (now granted in 

the MSV Order), are inconsistent with Commission and court precedent. Specifically, the 

Bureau has held the MSV Amendment to a much less exacting standard in determining that the 

MSV Amendment was "substantially complete" while dismissing the EchoStar Application and 

EchoStar Amendment applying a stricter standard. 

The errors in the MSV Amendment were not minor errors or violations of 

Commission Rules that can be resolved based on the contents of the rest of the application or 

which could be cured without causing injury to a private or public interest. In contrast, the errors 

in the EchoStar Amendment were minor errors or violations of Commission Rules. Yet the 

Bureau has determined that the EchoStar Amendment and the EchoStar Application should be 

dismissed while the MSV Amendment should be reinstated, and now granted. EchoStar's 

pending Applications for Review argue that the Commission should act to ensure that the 

substantially complete standard is applied consistently. Absent the requested clarification of the 

MSV Order, EchoStar's Refiled Application would be subject to possible dismissal during the 

Commission's consideration of the pending Applications for Review and the ongoing 

23 See EchoStar Satellite L.L.C., Application for Review, File No. SAT-AMD-20040209- 
00014 (October 15,2004) (Attachment B); EchoStar Satellite L.L.C., Application for Review, 
File Nos. SAT-LOA-20030827-001 79, SAT-AMD-2003 I 126-00343 (Jan. 26,2005) 
(Attachment C). 
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coordination discussions between MSV and E ~ h o S t a r . ~ ~  This would unfairly prejudice EchoStar 

by subjecting it to possible intervening applications for use of the same extended Ku-band 

frequencies, and thereby moot the pending Applications for Review. 

IV. CONCLUSION 

For the reasons stated above, EchoStar respectfully requests that the Bureau 

clarify and/or reconsider the MSV Order as set forth herein. 

Respectfully submitted, 

EchoStar Satellite L.L.C. 

David K. Moskowitz 
u e2 

Pantelis Michalopoulos 
Senior Vice President and General Counsel 
EchoStar Satellite L.L.C. 
9601 South Meridian Boulevard 
Englewood, CO 801 12 
(303) 723- 1000 

Philip L. Malet 
Marc A. Paul 
Steptoe & Johnson LLP 
1330 Connecticut Avenue, NW 
Washington, D.C. 20036 
(202) 429-3000 

Counsel for EchoStar Satellite L. L. C, 

June 22,2005 

24 See In the Matter oJ Agape Church, Inc. v. EchoStar Communications Corporation, 19 
FCC Rcd. 4660 (2004) (declining to address a complaint because the same legal issues were 
raised by other parties in pending petitions for reconsideration and applications for review and to 
do so would "prejudge the Commission's eventual ruling on those issues"). 
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1330 Connecricur Avenue. W 
Washington. DC 20036-1795 

Tel 202.429.3000 
Fax 202.429.3902 

sreproe.com 

June 6,2005 

BY HAND DELIVERY 

Bruce D. Jacobs, Esquire 
Pillsbury Winthrop Shaw Pittman LLP 
2300 N Street, NW 
Washington, DC 20037- 1 128 

Re: EchoStar Satellite L.L.C. 
File No. SAT-LOA-20030827401 79, SAT-AMD-2003 1 126-00343, Call Sign S2492 
File No. SAT-LOA-20040210-00015, Call Sign S2615 

File No. SAT-AMD-20001214-00171, SAT-AMD-20040209-00014, Call Sign $2358 
Mobile Satellite Ventures Subsidiary LLC 

Dear Bruce: 

On behalf of EchoStar Satellite L.L.C. ("EchoStar"), this letter is being sent to you as 
counsel for Mobile Satellite Ventures Subsidiary LLC ("MSV") in the above-referenced application 
proceedings. As you are aware, h4SV's and Echostar's applications request the use of overlapping 
frequency bands (the extended Ku-band) at the same orbital location (1 01 O W.L.). In light of the 
International Bureau's recent decision authorizing MSV to launch and operate an L-band MSS satellite 
using the extended Ku-band for its feeder link spectrum and MSV's stated willingness to discuss a 
sharing arrangement with EchoStar for the use of this spectrum,' EchoStar hereby requests the 
immediate commencement of coordination discussions behveen EchoStar and MSV concerning the co- 
frequency use of these frequency bands. 

EchoStar has a pending application to construct, launch and operate an FSS satellite at 
the 101" W.L. orbital location using the 10.70-10.95/11.2-11.45 CHz (space to Earth) and the 12.75- 
13.25 GHz (Earth to space) frequency bands. See File No. SAT-LOA-200402 10-000 15, Call Sign 

' See In the Matter ofMobile Satellite Ventures Subsidiary LLC, DA 05-1492 (released May 23, 
2005) (":MSV Order"). 



Mr. Bruce D. Jacobs 
June 6,2005 
Page 2 

S2615.2 While the Bureau recently authorized MSV to use the same frequency bands in connection with 
its L-band MSS satellite at 101" W.L., the Bureau did not preclude the possibility of eo-frequency 
operations in these bands with an EchoStar satellite at the same orbital location. See MSV Order at fi 16, 
note 45 ("If the parties reach [a sharing agreement], we will entertain a request that involves co- 
frequency operations."). The Bureau further noted that EchoStar's Application for Review of the 
Bureau's decision to reinstate MSV's February 2004 amendment was still pending and that the grant of 
authority to MSV is subject to the outcome of that proceeding. See MSV Order at 'fi 16, note 44. 

Echostar has previously indicated on a number of occasions in these proceedings that it 
believes it is possible to coordinate shared co-frequency use with MSV of the overlapping extended Ku- 
band spectrum. See Applications, File Nos. SAT-AMD-2003 I 126-00343 (Nov. 26,2003) and SAT- 
LOA-200402 10-000 15 (Feb. 10,2004) at Technical Annex 7,24-26; Letters from Pantelis 
Michalopoulos, Counsel for EchoStar Satellite L.L.C. to Marlene H. Dortch, Secretary, FCC (dated 
March 25,2005 and April 19,2005). In addition, as the MSY Order acknowledges, MSV has "state[d] 
that it is willing to discuss a sharing arrangement with EchoStar." MSV Order at 7 16 n. 45; see also 
Letter from Jennifer A. Manner, Vice President, Regulatory Affairs for MSV to Marlene H. Dortch, 
Secretary, FCC at 3 (April 4,2005) ("MSV continues to be willing to discuss the potential to share 
frequencies with EchoStar."); see also Comments of MSV at 6 ("MSV agrees with EchoStar that sharing 
may be possible and is prepared to work with EchoStar to attempt to reach an agreement on sharing"), 
filed in SAT-LOA-200402 10-000 I 5 (April 26,2004). 

With the release of the rMSV Order, EchoStar believes that the time is right to begin these 
coordination discussions in earnest. EchoStar is confident that co-frequency use of the extended Ku 
frequency bands is achievable between EchoStar's planned FSS satellite and the feeder links of MSV's 
planned L-band MSS satellite at 101' W.L. orbital location. Such coordination is viable based on the 
likely use of spot beams in the extended Ku-bands for both the EchoStar and MSV systems. EchoStar is 
committed to using such spot beams and believes that MSV's system will also benefit from the use of 
spot beams on its feeder links in order to provide sufficient capacity to meet its objectives. 

' This pending application was submitted by EchoStar on February 10, 2004 in response to the 
Bureau's decision to dismiss without prejudice a previously-filed application by EchoStar to use the 
same frequency bands at the 101" W.1,. orbit location. See File Nos. SAT-LOA-20030827-00179 (filed 
Aug. 27,2003) and SAT-AMD-2003 1 126-00343 (filed Nov. 26,2003), Call Sign S2492; see Letter 
from Thomas S. Tycz to David K. Moskowitz, DA 04-323 (dated Feb. 9,2004). EchoStar currently has 
pending before the Commission an Application for Review of the Bureau's decision to dismiss the 
August 27,2003 application and accompanying November 26,2003 amendment. See EchoStar 
Application for Review (Jan. 26,2005). This letter and request for coordination discussions shall not be 
deemed a waiver of any of EchoStar's rights or arguments associated with its pending Applications for 
Review. 



Mr. Bruce D. Jacobs 
June 6,2005 
Page 3 

The MSV Order permits a maximum of two MSV feeder-link earth station sites within 
the continental United States, see MSY Order at l/ 66, and provided EchoStar's spot beams avoid the 
geographic areas of these MSV feeder-link sites, sufficient interference isolation can be achieved 
between the EchoStar and MSV transmissions to allow co-frequency operation. EchoStar is committed 
to working with MSV to determine the optimum technical and operational means to achieve this goal 
without limiting the ability of either system to meet its performance objectives. Such operation would 
be spectrally efficient and would therefore be consistent with FCC policies. 

As previously indicated, EchoStar has pending Applications for Review requesting that 
the Commission review the Bureau's decisions to reinstate the MSV February 2004 amendment and to 
dismiss EchoStar's previously filed application and amendment for the same spectrum. In addition, 
EchoStar is considering filing a Petition for Reconsideration of the MSV Order in order to preserve its 
appeal rights and maintain the status of its pending extended Ku-band application. If the parties can 
come to a quick agreement on the ability to coordinate and share on a co-frequency basis the extended 
Ku-band at the same orbital location, then such appeals would become moot. EchoStar believes that it is 
in the interests of both parties to pursue coordination discussions not only in an effort to eliminate the 
need for additional pleadings, but to maximize the use of scarce spectral resources. 

EchoStar looks forward to discussing the details of coordination with MSV as soon as 
possible. Please contact the undersigned to schedule a meeting between EchoStar and MSV personnel 
and representatives to further discuss spectrum sharing proposals. For your convenience, I have 
enclosed a copy of the already executed confidentiality agreement that is in place between MSV and 
EchoStar to facilitate such coardination discussions. 

Sincerely, 

Pantelis Michalopoulos 
Philip L. Malet 

Counsel to EchoStar Sutellite L. L. C. 

Enclosed Confidentiality Agreement 

cc: Thomas Tycz, International Bureau (w!o enclosure) 
Fern Jmulnek,  International Bureau (w/o enclosure) 
Robert Nelson, International Bureau (wfo enclosure) 
Cassandra Thomas, International Bureau (w'o enclosure) 
Jennifer Manner, Vice President, Regulatory Affairs. MSV 
David Bair, Vice President, Project Operations, EchoStar 
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In the Matter of 

Mobile Satellite Ventures 
Subsidlay LI,C 

Amendment to Appkation fur 
Aulhori t y to Launch and Operate a 
Replacmcnt L-band Mobile 
Satellite Sewice Satellite ar 
at 1Ol0 w ) 

APPLICATION FOR REVIEW 

Pursuant to 47 C.F.R. 8 1 .I 15, EchoStar Satellite. L.C.C. (“EchoStar”), formerly 

known as EcfiaStw Satellite Corpczmtion, hereby q u e s t s  that the Federal Communications 

Comniission (”Commission”) review the Internationnl Bureau’s C‘*Bu~au*’) decision to reinstate 

Nubile Satellite Venture‘s (“MSV”) February 9,2W4 Amendment (“MSV Amendment”) 

seeking ta add 50 megahertz o f p t r u n i  to its pending application for its next generation 

Mobile-Satellite Senice (’%6S‘‘),‘ Inconsistent with Commission and court precedent, the 

Bureau has  held the MSV Amendment to a much iess exacting standard in determining that the 

mendrncnt was “substantittlty complete” than the Bureau applied when it dismissed Echostar’s 

spplictltion and amendment for mme of the same spetXrurn, The Commission should act to 
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m u r e  that these satellite licensing applications are treated in 8 m m w  consistent with existing 

Commission and court jxwedent, 

I. BACKGROUND 

On August 27,2003, EkhoStar filed an application to CQXWIUC~, launch and 

operate a geostationary sateilitt to pmvide Fixed-Satellite Service rFSSw) using the cllloaed 

extcndcd K u - h d  fquencies at the 1Olo W.L. orbitid location under the Commission‘s new 

Ufrst-came-first-Servd” filing procedures (“Echostar Appllcationr’).2 In November 2003, 

EchoStar amerldied its application to (1) increase the service m over which upiink 

tranmnissions, twx! primarily for f d e r  link type earth stations, may be received; and (2) add 

steerable uplink and fixe& downlink spot beams to facilitate any needed coordination with other 

satellite systems in the allotted extended Ku-band (“‘EchoStar Amer~dment”).~ Among other 

bands, EchoStar request& aperating authority for Illc 10.70-30.75 GHz md 13.15-13.20 ElIz 

bands. 

Qn February 9, ZWS, the Bureau dismissed the EchoStar Application and the 

EchoStar Amendment without prejudice to refiling.‘ The only two m n s  given for dismissal 

were that: (1) Table A.4-1 of Section A.4 of the Technical Annex to the Echostar Amendment 

incorrectly refmed to &qucncy bmds different from the fquency bands requested elsewhere 

In the EchaStar Appliczidon or the EchaStar Amendment; and (2) the EkhoStw Amendment 

a See Amendmeart of the Commission’s Space Station Licensing Rules and Policies, Ft‘rsr 
R t p r ~ t  and Order and Fwfher Notice of Proposed Rulemaking, 18 FCC Rcd. 10760, at $244 
(2083) Q“Satellito Licertffrtg Or&F). 

EchoSW Amendment at 1. 
,.See Letter to David K. Moskowitz, Senior Vice President and Gmml Counscl, 

(“bhstar Dismissal 1,xtter”). In this application, “‘EchoStar Application” refers to SAT-LOA- 

4 

EchoStar SataIlite Corporation, hrn Thomas S, Tycz, DA 04-323 (F&ruary 9,2004) at I 

2OO3-082?-OO179 and ‘‘EchoStar Amendment’* refers to SAT-AFsIZ)-2003 1 126-1$0343. 
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failed to identify which antema beams would be connected or switchable to each transponder 

ltnd tracking, telemetry and control (TTBeC) function? On February IO, 2004, EchoStar refiled 

the Echostar Agplicati0o;l. In addition, Echostar sought reconsideration of the EchoStar 

On Febnaary 9,2004, mon a%r the EchQStar Application and the Echostar 

Amendment were dismissed, MSV filed the MSV Amendment to its pending application for its 

next generation MSS system.7 MSV requested an additional 50 Mhz of spmtmm in each 

direction for FSS feeder links including the 10.70- 10.75 GWz iurd 13.1 5- 13.20 GHz bands 

ppevio~sly saught by &haStru= On April 23,2004, the Bureau also dismissed the MSV 

Ammhent because It failed to include an intetferencx analysis required under Section 

25.14Q(b)(2) of the Commission’s rules.’ MSV filed a Petition for Rcconsidcration for the MSV 

Dismissal Letter on May 24, 2004.9 EkhoStar filed an Opposition to MSV’s Petition for 

Reconsideration on June 7,2004’’ aad MSV filed a Reply to the Opposition of EchoStar on June 

’ Dismissal Letter at 2-3. Sect 47 C.F.R. $8 25.1 12 and 25.1 14(c)(S). 

’ $&e EehoStar Satellite L.L.C., Petition for Reconsideration, File Nos. SAT-LOA- 

’ Application oEMobile Satellite Ventwes Subsidiary LLC, SAT-AmD-20a40209-OOO14 

See Letter to Lon C. Lovin, Senior Vice President, Mobile Satellite Ventures Subsidiary 

See Mobile Satellite VmWrcs Subsidiary LLC, P&tion for Reconsideration, File No. 

See EGhoStar Satellite L.L.C., Opposition to MSV’s Petition for Reconsideration, File 

See Mobile Satellite Ventures Subsidiary LLC, Reply to Opposition far 

26030827~0179 and SAT-Ahif17-20031126-0343 @ii& M a h  10,2004). 

(Februnry 9,2004) ((PMSV Amendme~t”), 

LLC, from Thomas S. Tya, DA 04- 1095 (Apd 23,2004) at 2 (”MSV Dismissal Letter”). 

S ~ T - A ~ - 2 0 ~ ~ ~ ~ ~ ~ 4  {Fit&: May 24,2004). 

No. S A T - ~ D - 2 0 ~ 2 ~ ~ - 0 ~ 1 4  (Filed: June 7,2004). 

Reconsideration, File No. ~ A T - ~ - 2 ~ 4 ~ ~ ~ ~ - ~ 0 ~ 4  (Filed: June 17,2004). 
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On Septamber 15,2004, the Bureau issued the MSV Reinstatement Order that 

reinstated the MSV Amendmeat. The Bureau decided to reinstate the MSV Amendment despite 

the fat  that it detcmrind that Ykction 25. I40@)(2) oftfie Cornmission's niles require an 

intedkrmce analysis for f d e r  links in the FSS bands regardless of the classification ofthe 

service provided to end users."" In addition, the: Bureau clearly indicated that it believed the 

interfcrencc analysis was an important parr oftlie satellite licensing application because it issued 

a Pubiiic Notice clarifying that 8n interference analysis was required in sitwtions to simlfar to the 

MSV Amendment and *at the failwe ofm applicant to suppIy the interference analysis would 

result the dismissal of the qp1i~ation.I~ 

€1. THE BUREAU E'+ THE MSV REENSTATEMENT ORDER HOLDS MSV TO A 
MUCH LESS EXACTING STANDARD FOR DETERMINING THAT AN 
APPLICATION IS uSUWANTIALLY COMPLETEn THAN IT APPLIED IN 
THE ECWOS ISMISSAL LETTER 

Under the Commission's Rules and policies, satellite applications are to be 

prumsed if they arc: "substantially complefe" when filed. Under Cammission interpretations 

of the "'substantially complete" standard, minor errors in an application arc acceptable so long as 

the &'the discrepancy [can bt3] resolved, c o ~ ~ d ~ n t l ~  and reliably, drawing on the application as a 

whole.'"' Moreover, as explained by the D.C. Circuit, '"tie FCC must accept applications that 
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are substantially complae when Bled even if they contain minor errors or infractions of agency 

mks, so long as any su& defects may be cured without injury to public or private interest,”’6 

The Burerau has not applied the “substantially complete“ standard consistently in 

evaluating the MSV Amendment and the EchoSta Amendment.I7 The e m s  in the MSV 

Amendment m not minor errors or violations of Commission rules that can be resolved based 

on the contents of the r a t  of the application or which could be cured without causing injury to a 

private: public interest. In contrast, the errors in the EchoStw Amendment we minor errors or 

violations of Cumissicm rules. Yet the 6ureau has determined that the Echostar Amendment 

d the Echostar Application should be dismissed while it ha determined that the MSV 

h d m e n t  should be ceinstated. The Commission should act to ensure that the substantially 

comgletc standard is applied consktentfy to the NSV Amendment and the EchoStar 

Amendment. 

A. The MSV Amendment W a s  Treated As Being Substantially Complete 
Despite the Omission of  an Important Interference Analysis 

The enor that originally let1 the Bureau to dismiss thc MSV Amendment was that 

MSV failed to submit an interference analysis where the applicant was required to demonstrate 

the compatibility of their propused systetns within h.po-Ciegws from the any authorized space: 

“See Saker v. FCC, 778 F.2d 869,872 n.7 (D.C. Cir. 1985). (citing Janres River 399 

l7 The Echostar Petition For Reconsideration of the EGhoStar Dismissal Letter is still 
F.2d 581). 

pending. The MSV Rehstatement Decision notes that “[b]e~use Echostar’s petition for 
reconsideration is still pending, MSV’s status with respect to the 10.70-10.75 GH2 and 13. IS- 
13.20 GHz frequencies is subject to OUT decision on Echostar’s petition for reconsideration of 
the EchoStar Dismissal Letkr.” MSV Reinstatement Decision at 6. Thus. it is possible that the 
Bureau will also determine that EchoStar Amendment is also substantiafiy complete and reinstate: 
the Echostar Amendment and Echostar Application. Wowwer, in order fa protect its rights, 
Echostar had to file this application for review of the MSV Reinstatement Order. 
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stations.I8 Even while reinstating. tfttt MSV Amendment, the Bureau stated that '"Section 

25.140(b)(2) afthc Commission’s rulcs require an interference analysis for feeder links in the 

FSS bands regardless of the elassitkition of the service provided to end users.’”’) Under the 

MSV Anxdment,  MSV requested feeder links in the FSS band including tbc 10.70-1 0.75 GHz 

and 13.15-13.20 GHz bands and it should therefore have submitted itn interference analysis. 

This omission is not the type of minor error in an application that is acceptable so long as the 

”the discrepancy [can he] resolved, confidently and reliably, drawing on the application as a 

whole.”” The r a t  of the application would not sewe 9s a reliable guide to other spectrum users 

about the potential interference prablems presented by MSVs use of its requested spectrum. 

B. The E W t a r  Amendment Was Treated As Not Being Substantially 
Complete Based on Two Minor Errors 

In contrast to the substantive omission that the Bureau allowed when it treated the 

h4SV Amendment as ‘wbstantially complete”’ in the MSV Reinstatement Order, the Burcau 

treated the EchoStar Amendment as not “substantially cornptetc” based on two minor mors. 

The first minor crror was that the requested frequency bands were n ~ t  c o m t l y  identified in 

Table A.4-1 of the Techiical Annex E M  with the EchoStar Amendment due to a typographical 

error.21 As thc Commission hils previously stated, an application that contains a minor enor or 

d i x n q m c y  that cart be “confidently and reliab1y”;l” resolved by Iooking at the application as a 

l B  See MSV Reinstatmat Order at 4. 

NSV Reinstatement Order at 5. 
’’ TY and FM &der at 19348. 

Cotripare, e.g. 47 C.F.K. 4 25.1 t 6(c)(3) (permitting 1\aOSO applicernts to make even 21 

major amendments to their application after the prrxessing round cut-off date if it i s  to *‘corrcctU 
typographical, transcription, or similar clerical errors which a e  cleaty demonstrated to be 
mistakes by rcfcrencc to other parts of the application . . . .‘?. 

’’ TV mid FM &der at 19946. 
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whole would still meet the ~‘substanzidly complete” strmdard. The EchoStnP Application and 

Echostar Amendment as a whole ciczatly establish that EchoStar did not change its requested 

f iuency  assignments with the filing ofthe ~ ~ ~ ~ n t ,  and was always proposing ta use 

frequencies in the allotted extended Ku-band -namely 10,70-10.75 GNz and 1 1.20-1 I .45 GHz 

on the dowritink, and 12.75-13.00 GHz md 13.15-t3.20 GHz on the upIinkXz3 Consequently, the 

typographical error in tbe fxquency table includd with the Amendment did not render the 

Application or ~ ~ n ~ ~ ~ n t  unsccegtable tinder the substantially complete standard. 

EchoStar Amendrnmt f&ed to identify which luft~nna beams would be connxtd or switchable 

to each transponder and tracking telemetry and wnml (TT8C) Function. This is prc;civAy the 

cype of emr that “may be cured without injury to public or private interest,”” In contrast to the 

interference analysis that was arnittd in the MSV Amendment where the Bureau felt that the 

2“3 See, e.g., Application at 2 (”Specifically, EchoShr requests authority to launch and 
operate the following GSO FSS satellites: . . . a saretliite at 101 W.L. that would operate in a 
portion of the allotted extended Ku-band - 10,70-10,?5 GHz and I 1.20-1 1.45 GHz. from space- 
tn-F~rth, and 12.75- 13.00 GHz and 13.15- 13.20 CMz from Earth-to-spacc.’3; id. at 5 (‘“lhe 
payload in the allotted portion ofthe extended Ku-band at 101” W.1,. will consist of I8 
trasponders each of 27 MWr usable bandwidth covering 3oQ h/t)Tz in each direction (10.70- 

from Eartk-to-space).’3; id. at Exhibit 1 - A. 1 (“”The satellite: will use the 1 1.2-1 1.45 GHz band 
and a portion of the 1O.Y-10.75 GIEZ band for downlink tmsmi ~ t s  and the 12,75-13.0 GHz 
band sund a portion ofthe 13.15-13.2 GHz bzutd for uplink ~ s m ~ s ~ a ~ . * ’ ) ;  id at Exhibit 1 - 
A.23 (iisting the correct alluttd extended Ku-band fkquencies for the Sharing Analysis with 
Other ScMces and Atlacations); id. 8r Exhibit 2 (listing tfre wect dlottted extntdd Ku-band 
frequencies). See also, eg . ,  Amendment at 4 (“The use ofthe b d s  t 0.7-1 1.7 GrWz (qace-to- 
Earth) and 12.75-13.25 GHz (Earth-tu-qxe] by the fixed-satellite service in the geostationary- 
satellite orbit”); id. at Attschmennt A - A. 1 (“The satellite will use the 1 1 .%-I 1.45 Gfi band and 8 

portion of the 10.7-10.75 GHz band for duwnlink h.ansmissims and the 12.75- 13.0 CHz band 
and a portion of the 13.1 5-1 3.2 CHz band far uptink &.ansmisSions (portions ofspectrum ofthe 
ITU Appndk 30B FSS allotment band).“); id. at Amslment A - A.23 (referring II) MSV“s 
pending application to we the allotted extended Ku-band frequencies at the same location); id. 
at Attachment A - A24 QrefMng to the wmt  allotted extended Ku-band frequmcies). 

10.75 C E - I Z ~ ~  11.20-1 1.45 GHz from s~~cwo-&&, md 12.75-13.00 GWZ, 13.15-13.20Gt-i~ 

’‘ see ~ a l z r ,  778 FJC~, at 872. (citing Jmna R~VW 393 58 11. 
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missing interfaace an4ysis was important enough to issue a Public Notice c ldj4ng that the 

analysis m a t  be provided and fai'lrrre to da so 

missing infomation in lfie Echostar ~~~~~ does not make a practical difference as to 

whether Echostar's p p s d  satt;iIite wouId ptentialIy interfere with nearby satcilites or other 

a u h r i z d  services in the allotted extended Ku-band. lhn fxt, the absence or presence of the 

missing twhnlcal l n f ~ ~ ~ i ~ n  identified by the Burttau would not affect EchoStar's or any other 

user's interference analysis for the propwed Other authorized usas of the b a d  will 

rightly assume that there will bc ~ i ~ ~ l ~ ~ u s  uplink and downlink frequency overlaps in 

assessing the potential fbr intarfmcc.2B 

1 result in the ~ p p ~ ~ ~ ~ n  bekg dismissed, the 

'' It is importam to note that clstt uplinir and downlink spot kms in the pmposed 
EchoStar-101 W satellite are 811 steerable or repointable, as clearly explained in the EchoStar 
Application, and this mmns that, from an interference perspective, they must be orsswned to 
paint to anywhere on &e visible Earth. Onfy through ~ ~ n ~ t ~ ~ n  with oOhm li- as 
f o m  and specifically mentioned in the EchoSm Application, would the W i t s  of knowing 
the pointing directions and the &ann@! atlocarions ofeach beam be usehl in m ' i v h g  any 
intdwmce issues. 

Application and EchoS@r AmendmM would not h m  the public interest, The processing of 
this application, as amended, could have waited for Echostar to sqplmcnt its filing with the 
requested information. No h n n  to the public would have resulted f h m  my such minimal 
delays. Indeed, by allowing EchoStar to refile its application with the requested Momation, the 
Bureau presumably will continue to process essentially the same application. Again in contrast 
to the omission in the &hosta Amendment, the- fact that the Burtwtu felt that it was important 
enough to issue a Public Notice aidresing the interference analysis omitted h m  the MSV 
Amendment sugf%c@s that the failure ta include this ~ f ~ ~ ~ ~ ~ o n  would h m i  the public interest. 

25 In addition, albwing EchoStirr to comet its omission without dismissing its Echostar 
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. _. .. . . _ . .  ~ ..,. . 

111, CONCLWSIO~ 

act to ensure that the ‘“substantially complete” standard For di%rmining when an application is 

acceptd for filing is applied consistently and in accordance with Comksion an8 court 

precedent in both the: MSV Amendmait and the EshoStru Amendment. 

David K. Moskowitz 
Senior Vice Pmtdmt ad General Counsel Philip L. Malet 
EehoStar Satellite LLK. Brdm Kasper 
wioi south Ivlmidirtn B(5uleva;rd Stepbe & Johnsun LLP 
Engle.*road, CO 80 1. I2 1330 Connecticut Avenue, N W 
(303) 723-1W ~ ~ ~ n ~ ~ ~ ,  D.6.2003rE 

(202) 429-3000 

October t5,2OQ4 
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eERTlIFICATE OF SERVECE 

I, Brcndan K s p e r ,  an attorney with the law firm of Steptoe i& Johnson LLP, hereby 

certify that on this 15’ day of Cktober, 2004, w?med a m e  copy of the foregoing “Application 

for Review” by fist class United States mail, postage prepaid, upon the following: 

* By hand delivery 
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ECHOSTAR SATELLITE L.L.C. ) 
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Frequencies at the 101' W Orbital Location ) 

) 
1 
) 

APPLICATION FOR REVIEW 
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Before the 
mDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

In the Matter of 
1 

ECHOSTAR SATELLITE LL.C. ) 
(Wa EchoStar Satellite Corporation) 1 

1 
Application for Authority to Construct, ) Call Sign S2492 
Launch and Operate a Geostationary 1 
Satellite in the Fixed Satellite Service 1 
Using the Allotted Extended Ku-band 1 
Frequencies at the 101’ W Orbital Location ) 

File Nos. SAT-L0A-20030827-00179 
SAT-AMD-2003 1 126-00343 

APPLICATION FOR REVIEW 

Pursuant to 47 C.F.R 0 1.1 15, Echostar Satellite L.L.C. (“EchoStar”) hereby 

requests that the Federal Communications Commission (“Commission”) review the International 

Bureau’s (“Bureau”) Order on Reconsideration (“Order”) released on December 27,2004.’ In 

that Order, the Bureau wrongly dismissed EchoStar’s Application and related Amendment for an 

allotted extended Ku-band satellite at 101” W.L.2 on the basis that they were not “substantially 

’ In the Matter of EchoStar Satellite L.L.C. f N a  EchoStar Satellite Corporation), Order 

In this Application for Review, “Application” refers to SAT-LOA-20030827-00179 and 

Order at 7 16 (“EchoStar’s application did not contain all of the information required by 

on Reconsideration, DA 04-4056 (rel. Dec. 27,2004) (“Order”). 

“Amendment” refers to SAT-AMD-2003 1 126-00343. 

the Commission’s rules and thus was not substantially complete when filed.”). 

. . .  . .. .. . . ..~ . .. .. . . . . . - . . . - .- . . . . . . . , . . . . . .  



I. INTRODUCTION AND SUMMARY 

The Bureau based its dismissal of Echostar’s Application and Amendment on two 

minor defects: (1) one af the tables in the Technical Annex to the Amendment incorrectly 

referred to frequency bands different fiom the frequency bands actually applied for and 

specifically noted in the Application and Amendment; and (2) the Amendment failed to identifj 

which transponders would be connected to which spot beam in either the uplink or downlink 

directions! Echostar seeks review of the Order on the grounds that the Bureau misapplied the 

substantially complete standard by ignoring applicable Commission and court precedent 

regarding that standard. What is worse, the Bureau appears to have significantly tightened the 

“substantially complete” standard despite the Commission’s express disavowal of a “letter- 

perfect” standard for satellite applications. While the Bureau protests that it did not apply a 

“letter-perfect” standard in dismissing Echostar’s Application and Amendment, no other 

conclusion can be drawn in light of the triviality of the errors at issue. 

First, Commission precedent on the “substantially complete” standard is clear that 

discrepancies in an application will not render it unacceptable for filing if the discrepancy can be 

resolved, ‘‘confidently and reliably, drawing on the application as a whole.” Only those 

discrepancies that are not resolvable by looking at the application 11s a whole justi@ dismissal. 

The incorrect frequency reference in Table A.4-1 of the Technical Annex to the Amendment is 

precisely this kind of resolvable discrepancy. The correct downlink frequencies in the allotted 

extended Ku-bands (10.7-10.75 GHz and 11.2-1 1.45 GHz) are mentioned no fewer than ten 

times throughout the Application and Amendment, including in the FCC Form 3 12 submitted 

Order at fl l l-12; Letter firom Thomas S. Tycz, Chief, Satellite Division, FCC to David 
K. Moskowitz, Senior Vice President and General Counsel, Echostar Satellite Corporation, DA 
04-323 (Feb. 9,2004) at 2-3 (“Echostar Dismissal Letter”). See 47 C.F.R. gg25.112 and 
25.1 14(c)(5). 

-- 
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with the Amendment. Moreover, the fact that EchoStar intended to apply for frequencies in the 

allotted portion of the extended Ku-band is patently clear from the inclusion of “Appendix 30B 

technical idormation, which is only required for these frequency bauds. The infirmity of the 

Bureau’s Order is evidenced by the lone counter example it cites to illustrate the kind of mistake 

that would not justify dismissal - an example involving a discrepancy that in fact is no different 

than the one at issue here. 

Second, court precedent is likewise clear that, under a “substantially complete” 

standard, applications must be accepted “even if they contain minor errors or inhctions of 

agency rules, so long as any such defects may be cured without injury to public or private 

interest.” The missing information regarding which transponders are connected with which spot 

beams is just such a curable defect. Contrary to the Bureau’s view, the missing technical 

information was not necessary for Echostar’s or any other user’s interference analysis for the 

proposed satellite. Instead, based on Echostar’s proposed use of the satellite for direct-to-home 

services, other users of the band will correctly assume that there will be simultaneous uplink and 

downlink frequency overlaps and the beams could be pointed anywhere within the service areas. 

Final&, in dismissing EchoStar’s Application and Amendment, the Bureau 

exhibited a disturbing failure to treat similar applications consistently. On several occasions, the 

Bureau has permitted applicants to comct much more egregious defects in their first-corne, first- 

serve applications, such as failures to include two-degree spacing analysis or “effective 

competitive opportunities” analysis. In defense of its action, the Bureau first attempts to draw a 

distinction between “insufficient” and ‘‘n~n-existent.~~ However, such a distinction is not borne 

out by the facts, and even if it were, a test based on such dathomably fine differences would be 

a license for arbitrariness. The Bureau then makes the remarkable admission that if it made a 



mistake in its past treatment of another applicant, it should not repeat its mistake here. While it 

may be true that an agency is not required to repeat an error, unsupported claims of prior error 

cannot excuse an agency’s failure to act in a consistent fashion. 

In sum, the Bureau’s Order misapplied the “substantially complete” standard to 

Echostar’s Application and Amendment and is inconsistent with Commission and court 

precedent. The Order cannot be upheld, because to do so would essentially give the Bureau free 

rein to apply any standard it wanted to judge the adequacy of applications, and excuse any 

differences in treatment by reasoning that if it made a mistake the last time, it can simply ignore 

that precedent. This would be a particularly prejudicial result as it would undermine the 

Commission’s firstcome, first-served processing guidelines. Under that system, “substantially 

complete” filings are to receive priority processing rights based on the fkequencies sought and 

the time of application, measured to the thousandth of a second. It would mock the precision of 

that mechanism if completeness were to be judged in an ever shifting, standardless manner. The 

Commission should, therefore, reverse the Order and reinstate the Application and Amendment 

into its proper place in the space station application processing queue. 

II. QUESTION PRESENTED 

The questions presented in this application for review are: 

Whether the Bureau acted in conflict with Commission and court 
precedent in applying its “substantially complete” standard for 
accepting satellite applications, or otherwise misapplied that standard 
or in Eact applied a letter-perfect standard, when it dismissed 
Echostar’s Application and Amendment; and 

Whether the Bureau committed prejudicial error by failing to treat like 
applications similarly. 



III. BACKGROUND 

On August 27,2003, EchoStar filed an Application to construct, launch and 

operate a geostationary satellite to provide Fixed-Satellite Service (“FSS”) using the allotted 

extended Ku-band frequencies at the 101 O W.L. orbital location under the Commission’s new 

“first-come-first-served” filing procedures. Throughout the Application, Echostar made it clear 

that it was requesting operating authority for the 10.70-10.75 GHz and 11.20-1 1.45 GHz 

(downlink) and the 12.75-13.00 GHz and 13.15-13.20 GHz (uplink) fiequencies, which are part 

of the allotted extended Ku-band governed by Appendix 30B of the Intemational 

Telecommunication Union (“’) Radio Regulations. Indeed, Echostar submitted ITU 

Appendix 30B information with its Application, which is only necessary for requests to use 

fiequencies in this band. 

In November 2003, EchoStar amended its application to (1) increase the service 

area over which uplink transmissions, used primarily for feeder link type earth stations, may be 

received; and (2) add steerable uplink and fixed downlink spot beams to facilitate any needed 

coordination with other satellite systems in the allotted extended K~-band.~ EchoStar did not 

request a change in frequency bands and, in all but one table, referred always to the allotted 

Appendix 30B Ku-band frequencies throughout the Amendment. 

On February 9,2004, the Bureau issued a letter dismissing Echostar’s 

Application and Amendment without prejudice to re-filing.6 The only two reasons given for 

dismissal were that: (1) Table A.4-1 of Section A.4 of the Technical Annex to the EchoStar 

Amendment incorrectly referred to fiequency bands different from the fiequency bands 

requested elsewhere in the Application and Amendment; and (2) the Amendment failed to 

Amendment at 1. 
EchoStar Dismissal Letter at 1. 
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identify which transponders would be connected to which spot beam in either the uplink or 

downlink directions.’ On February 10,2004, EchoStar refiled a corrected application, but 

discovered that Mobile Satellite Ventures Subsidiaryy LLC (“MSV”) had already filed an 

amendment to its pending application to request all of the same frequencies on February 9, 

2004.’ On March 10,2004, Echostar sought reconsideration of the Echostar Dismissal Letter.’ 

On December 27,2004, the Bureau released its Order on Reconsideration denying 

Echostar’s petition for reconsideration and affuming the EchoStar Dismissal Letter. On 

reconsideration, the Bureau relied again on the discrepancy in the frequency table and the 

missing information as to which transponders would be connected to which spot beam to reach 

its conclusion that the Application and Amendment were not “substantially complete.” 

IV. THE BUREAU WRONGFULLY IGNORED COMMISSION AND COURT 
PRECEDENT ON THE ”SUBSTANTIALLY COMPLETE” STANDARD WHEN 
IT DISMISSED THE ECHOSTAR APPLICATION AND AMENDMENT 

A substantially complete standard for accepting satellite applications does not 

mean that applications must be “letter-perfect,” and indeed the Bureau disclaims reliance on a 

“letter-perfect” standard.” However, as explained below, while purporting to apply the 

substantially complete standard, the Bureau has ignored important Commission and court 

precedent on the meaning of that standard and has failed to act in a manner consistent with such 

precedent. 

’ EchoStar Dismissal Letter at 2-3. See 47 C.F.R. $0 25.1 12 and 25.1 14(c)(5). 

* See SAT-AMD-20040209-00014. 

See EchoStar Petition. 
lo See Order at $I 9. 
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A. Under The Substantially Complete Standard, Applications That Contain 
Discrepancies That Can Be Resolved “Confidently And Reliably, Drawing 
On the Application As A Whole” Must be Accepted For Filing 

When it aflirmed the continued use of a substantially complete standard for 

accepting satellite applications in the First Space Station Licensing Reform Order,” the 

Commission explained that this standard is “comparable to the ‘hard look‘ policy the 

Commission included as part its broadcast license firstame, first-served approach.”12 Indeed, 

the Commission specifically cited the FMand TV Order, in which the Commission set out 

detailed guidelines on when an application would be “substantially complete” and acceptable for 

filing under its broadcast licensing rules.I3 The Commission’s prior decisions on the application 

of the substantially complete standard in the broadcast context are therefore directly relevant 

here. 

The FM and TV Order includes guidelines on how applications containing visibly 

incorrect or inconsistent information should be treated under the substantially complete standard: 

If any of the above information is present but, on the face of the 
application, visibly incorrect or inconsistent, the application will be 
treated in accordance with the following guidelines. Ifthe needed 
information can be derived or the discrepancy resolved, 
confidently and reliably, drawing on the application as a whole, 
such de ect will not render the application not suflcient for 
tender. 1$ 

” Amendment of the Commission’s Space Station Licensing Rules and Policies, First 
Report and Order and Further Notice of Proposed Rulemaking, 18 FCC Rcd. 10760 1 244 (2003) 
(‘%irst Space Station Licensing Reform Order’). 

’2 Amendment of the Commission’s Space Station Licensing Rules and Policies, Notice o f  
Proposed Rulemaking, 17 FCC Rcd 3847 at 7 93 n. 123 (2002) (“Space Station Licensing 
N P W ) ,  cited in First Space Station Licensing Reform Order at 1244. 

l3 See Processing ofFMand TVBroadcast Applications, MM Docket No. 84-750,50 
Fed. Reg. 19936 (1985) (“FA4 and W Order”), cited in First Space Station Licensing Reform 
Order at 7 244 n. 578 and Space Station Licensing NPRM at 8 93 n 123. 

l4 See FM and TV Order at Appendix D (1985) (“FA4 and TV Order?‘) (emphasis added). 
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The Bureau simply ignores this precedent, reasoning instead that “frequency 

information is required to be filed because . . . it is one of the essential technical parameters that 

is used to determine whether an application is mutually-exclusive with a previously filed 

application”” and that it is not the responsibility of the agency “to select for an applicant the 

desired frequencies among differing fiequencies provided in an application.”I6 

Echostar acknowledges that fiequency selection is an important part of all 

satellite applications. However, under a substantially complete standard, even the selection of 

fkquencies need not be “letter-perfect.” Indeed, the Bureau accepts that some incorrect 

fiequency references, such as putting the decimal point in the wrong place (e.g., specifying 

5.925-6.425 MHZ rather than 5925-6425 MHz or 5.925-6.425 GHz), ‘’would be recognized 

immediately as a typographical error.”” But the only reason that such an error would be 

“recognized immediately” as typographical presumably is because the Commission staff can 

“confidently and reliably” ascatam the correct frequencies from the application as a whole, i.e., 

it is clear from the rest of the application that the applicant intended to select the C-band 

frequencies. 

The incorrect frequency reference in Table A.4-1 of the Technical Annex to the 

Amendment is precisely the kind of discrepancy that can be easily resolved. The correct 

downlink frequencies in the allotted extended Ku-bands (1 0.7-1 0.75 GHz and 1 1.2- 1 1.45 GHz) 

are mentioned no fewer than ten times throughout the Application and Amendment,’* whereas 

’’ Order at 1 12. 

l6 Id. 
”rd. at 7 10. 

See, e.g., Application at 2 (“Specifically, Echostar requests authority to launch and 
operate the following GSO FSS satellites: . . . a satellite at 10 1 O W.L. that would operate in a 
portion of the allotted extended Ku-band - 10.70-10.75 GHz and 11.20-1 1.45 GHz fiorn space- 

i____ . - 
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the incorrect reference to non-allotted extended Ku-band fiequencies (10.95-1 1.2 GHz) appears 

only once in a table attached to the Amendment. Moreover, the fact that EchoStar intended to 

apply for frequencies in the allotted portion of the extended Ku-band is patently clear fiom the 

inclusion of otherwise unnecessary “Appendix 30B” technical information. 

Inexplicably, the Bureau points to all these other references to the correct allotted 

extended Ku-band fiequencies in the Application and Amendment as sources of confirsion, l9 

when in fact they make clear exactly which frequencies EchoStar intended to apply for in its 

Application and Amendment. Using the Bureau’s own example, a reference to 5.925-6.425 

MHz is obviously a typographical error because it must be clear from the application “as a 

whole’’ that the request is for C-band frequencies. On that basis, Echostar’s reference to 

frequencies in the 10.95- 1 1.2 GHz band must similarly be viewed as a typographical e m r  

to-Earth, and 12.75-13.00 GHz and 13.15-13.20 GHz &om Earth-to-space.”); id. at 5 (“The 
.payload in the allotted portion of the extended Ku-band at 101 O W.L. will consist of 18 
transponders each of 27 MHz usable bandwidth covering 300 MHz in each direction (10.70- 
10.75 GHz and 11.20-1 1.45 GHz fiom space-to-Earth, and 12.75-13.00 GHz, 13.15-13.20 GHz 
l h m  Earth-to-space).”); id. at Exhibit 1 - A. 1 (“The satellite will use the 1 1.2-1 1.45 GHz band 
and a portion of the 10.7-10.75 GHz band for downlink transmissions and the 12.75-13.0 GHz 
band and a portion of the 13.15- 1 3.2 GHz band for uplink transmissions.”); id. at Exhibit 1 - 
A.23 (listing the correct allotted extended Ku-band Erequencies for the Sharing Analysis with 
Other Services and Allocations); id. at Exhibit 2 (listing the correct allotted extended Ku-band 
fiequencies). 

See uko, e.g., Amendment at 4 (“The use of the bands 10.7-1 1.7 GHz (space-to-Earth) 
and 12.75-13.25 GHz (Earth-to-space) by the fixed-satellite service in the geostationary-satellite 
orbit”); id. at Attachment A - A.l (“The satellite will use the 1 1.2-1 1.45 GHz band and a portion 
of the 10.7-10.75 GHz band for downlink transmissions and the 12.75-13.0 GHz band and a 
portion of the 13.15-1 3.2 GHz band for uplink transmissions (portions of spectrum of the ITU 
Appendix 30B FSS allotment band).”); id. at Attachment A - A.23 (referring to MSV’s pending 
application to use the allotted extended Ku-band frequencies at the same location); id. at 
Attachment A - A.24 (referring to the correct allotted extended Ku-band frequencies). 

l9 Order at 17 4-5 (reciting the many references to the allotted extended Ku-band 
fiequencies (10.7-10.75 GHz) and the single inconsistent reference in Table A.4-1 of Section A.4 
of the Attachment to the Amendment, and concluding “Given these inconsistencies, the Division 
was unable to determine precisely which frequency assignments EchoStar was seeking.”). 



because it is clear from the Echostar Application and Amendment “as a whole” that Echostar 

always intended to apply for the allotted extended Ku-band frequencies?’ 

Thus, under the applicable precedent on the treatment of inconsistent information 

under the “substantially complete” standard, the incorrect fiequency reference in Table A.4-1 of 

the Technical Annex to the Amendment is no basis for dismissing the Application and 

Amendment. Moreover, this typographical error should not be conflated with the question of the 

transponder connections. The error can easily be resolved on the face of the Application and 

Amendment as a whole, and once resolved, it is no longer a source of confusion, nor is it an 

indication that together with additional concerns, the Application should be dismissed. 

B. Under The Substantially Complete Standard, Applications Must Be 
Accepted “Even If They Contain Minor Errors Or Infractions Of Agency 
Rules, So Long As Any Defects May Be Cured Without Injury To Public Or 
Private Interest” 

As noted above, a substantially complete standard does not mean a “letter- 

perfect” standard. In fact, the D.C. Circuit has explained that, under a substantially complete 

standard, applications must be accepted “even if they contain minor errors or Mactions of 

agency rules, so long as any defects may be cured without injury to public or private interest.”21 

The Bureau appears to have ignored this precedent by insisting that “substantially complete” 

means “providing the information which is required by the Commission’s rules”22 and by 

2o The isolated fiequency discrepancy in this case is quite different from the scenario 
where an application is replete with inconsistent fiequency references such that the Commission 
staff cannot readily ascertain which frequencies were intended to be selected. In the latter 
scenario, the application would not be acceptable for filing. Application of MobiZe Phone of 
Texas, Inc., Memorandum Opinion and Order, 5 FCC Rcd. 3459 (C.C.B., June 12,1990) 
(Mobile Phone’s cover letter, the accompanying FCC Form 401, application, and engineering 
statements all contained differing and conflicting frequency requests). 

Corp. v. FCC, 399 F.2d 581 @C Cir. 1968)). 
2‘ Salzer v. FCC, 778 F.2d 869,872 n.7 @.C. Cir. 1985) (citing James River Broad. 

22 Order at 7 9. 
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concluding that “EchoStar’s application did not contain all of the information required by the 

Commission’s rules and thus was not substantially complete when filed.”= A requirement to 

provide “all information required by the Commission’s rules” is consonant with the “letter- 

perfect” standard rejected by the Commission, but is not consistent with a substantially complete 

standard, which by defintion must tolerate some ‘‘infractions of agency rules.’”4 

The missing idonnation regarding which transponders are connected or 

switchable to which spot beams, though required by the Commission’s d e s ,  is just the kind of 

minor “infi-action” that can be cured without prejudice to anyone. The Bureau claims that the 

missing information would ‘‘allow[] the Commission, operators and potential applicants to 

idenm which frequencies and locations are impacted by the pending application, which ones are 

available and the extent to which the proposed fiequency uses and locations require 

c~ordination.”~~ In fact, the absence or presence of the missing technical information would not 

affect EchoStar’s or any other user’s interference analysis for the proposed satellite or the orbital 

locations that it might impact.” Given EchoStar’s proposed use of the satellite for direct-to- 

home services, other users of the band must assume, correctly, that there will be simultaneous 

uplink and downlink fiequency overlaps and that the beams could be pointed towards any part of 

the service area. In fact, the Amendment clearly explains in Section A5.2 of the Technical 

Annex that the precise pointing directions of the spot beams, and hence the channels to be 

assigned to each spot beam, can only be determined after coordination with the proposed MSV 

satellite. Therefore, by maintaining flexibility in the connectivity arrangements, coordination 

23 Id. at 7 16. 
24 Salzer, 778 F.2d at 872 n.7 (citing James River, 399 F.2d 581). 

25 Order at 7 11. 
26 See Attachment A -- Declaration of Richard Barnett (Jan. 26,2004). 
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with other satellites isfaditated, contrary to the Bureau’s claims that the lack of specificity 

would impede frequency sharing arrangements with other satellites. Any more specific 

information as to which transponder is connected or switchable would make no practical 

difference, except in the context of a coordination with a particular operator at which point the 

specific connectivity would have to be determined to facilitate coordination. Clearly, the 

changes to the proposed satellite introduced by the Amendment were intemded to provide 

flexibility in coordination. Thus, allowing EchoStar to cure this omission would make no 

practical difference to any public or private interest. 

The Bureau expresses concern that “[a]llowing applicants to cure applications 

after they are filed could adversely impact other applicants filing complete applications that are 

‘second-in-line’ to the first appli~ation.’’~’ This cannot be the kind of public or private interest 

injury that the courts or the Commission imagined would justifj. dismissal under a substantially 

complete standard, as this kind of injury would be present in every case involving an application 

with a defect, no matter how minor. Taken to its logical conclusion, the Bureau’s approach 

would result in evety defective application being dismissed because failure to do so could impact 

second-in-line applicants. This would be an impermissible shift from a “substantially complete” 

standard to a “letter-perfect” standard. 

In addition, the public interest would not be harmed by allowing EchoStar to 

correct its omission without dismissing its Application and Amendment. The processing of this 

application, as amended, could have waited for EchoStar to supplement its filing with the 

requested information. No harm to the public would have resulted from any such minimal 

delays. Indeed, by allowing EchoStar to re-file its application with the requested information, 

Id. at 7 13. 27 

I 
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the Bureau presumably will continue to process essentially the same application. In fact, the 

overzealous dismissal of applications with inconsequential errors is likely to be a greater source 

of delay than any request to cure such applications. 

Thus, under applicable court precedent, the omission of technical information 

identifying which transponders are connected or switchable to which spot beam also cannot be 

the basis for dismissing Echostar’s application. 

V. THE BUREAU HAS FAILED TO TREAT LIKE APPLICATIONS SIMILARLY 

In dismissing the Application and Amendment, the Bureau has demonstrated a 

disturbing failure to treat like applications similarly.28 While it is true that the Bureau has 

dismissed quite a number of applications since the First Space Station Licensing Reform Order, 

it has also permitted on several occasions applicants to correct defects in their  application^.'^ 

28 See, e.g., Garrett v. FCC, 5 13 F.2d 1056, 1060 @.C. Cir. 1975) (“[An agency] ‘cannot 
act arbitrarily nor can it treat similar situations in dissimilar ways,’ and we [have] remanded 
litigation to the agency when it did not take pains to reconcile an apparent difference in the 
treatment accorded litigants circumstanced alike.” (quoting Herbert Harvey, Inc. v. NLRB, 424 
F.2d 770,780 @.C. Cir. 1969)); Henry v. INS, 74 F.3d 1,6 (1 st Cir. 1996) (“[A]dministrative 
agencies must apply the same basic rules to all similarly situated supplicants. An agency cannot 
merely flit saendipitously from case to case, like a bee buzzing h m  flower to flower, making 
up the rules as it goes along.”). 

Ekiinger, Loral Skynet Network Services, Inc., SES-MOD-20030919-01302 ( a t .  16,2003) 
(“Loral Skynet Oct. 16Lettd’); Letter from Robert G. Nelson, Satellite Division, FCC, to Lon 

00335 (Apr. 23,2004) (“MSV Information Request Letter”); See In the Mutter of DirecTV 
Enterprises, LLC Application for Authority to Launch and Operate DirecTV 7S, Order and 
Authorization, 19 FCC Rcd. 7754,16 (2004) (“On November 17,2003, the Satellite Division 
sent a letter to DIRECTV, requesting additional information required by Section 25.1 14 of the 
Commission’s rules, including a Form 3 12 and certain technical information required by 
Sections 25.1 14(c) of the Commission’s rules.”); Letter fiom Thomas S. Tycz, Chief, Satellite 
Division, FCC to David K. Moskowitz, EchoStar Satellite Corp., SAT-LOA-20030605-001 09, 
SAT-LOA-20030606-001 07, SAT-L0A-20030609-00113 (Feb. 12,2004); Letter fiom Thomas 
S. Tycz, Chief, Satellite Division, FCC to Peter Hadinger, Northrop Grumman Space & Mission 
Sys. Corp., DA 04-1 725, Jun. 16,2004; Letter &om Thomas S. Tycz, FCC to David M. Drucker, 

I 29 See, e.g., Letter fiom William Howden, Chief, Satellite Division, FCC, to Stan 
~ 

~ 

I C. Levin, Vice President, Mobile Satellite Ventures Subsidiary, LLC, SAT-AMD-2003 1 1 18- 
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Many of the defects that the Bureau has allowed applicants to correct have been much more 

egregious than the minor discrepancy and omission found in Echostar’s Application and 

Amendment, including the absence of any two-degree spacing analysis in satellite applications 

and the absence of information on “effective competitive opportunities” in applications seeking 

authority to communicate with a foreign-licensed satellite. 

For example, in Lord Skynet, the Bureau gave the applicant an opportunity to 

correct its application to communicate with a foreign-licensed satellite by requesting “additional 

technical information and information that was missing from the original application.’’M The 

missing information apparently included information necessary for the Bureau to conduct an 

“effective competitive opportunities” analysis under the Commission’s DISCO 11 order. The 

Bureau ultimately dismissed the application, but only after the applicant failed to respond to the 

Bureau’s request for information. 

The Bureau has attempted to distinguish Loral Skynet fiom the present case on the 

grounds that the missing DISCO I1 information was not missing after all, but was merely 

“insufficient for [the Bureau] to make a deter~nination.”~’ Apparently, the applicant had made a 

bare assertion that the satellite market of the foreign country in question was open to U.S. 

contactME0 Communications LLC, DA 04- 1722, Jun. 16,2004 (same) (“@contact Reversal 
Letter”). 

30 Letter h m  William Howden, Satellite Division, FCC to Stan Edinger, Loral Skynet 
Network Services, Inc., DA 03-3904, Sa-MOD-20030919-01302, at 1 (Dec. 11,2003) 
(dismissing Lord Skynet’s application for failure to provide the information requested by the 
Loral Skynet Oct. 16 Letter, supra note 29). 

31 Loral Skynet Oct. 16 Letter at 2. See also Order at 1 16 n.52 (“The December I1 
Letter incorrectly referred to Loral’s failure to supply ‘missing’ information required by the 
Commission’s DISCO II Order.”). 

_-I 
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satellite operators.” This is no distinction at all. In the case under review, EchoStar also 

provided some of the technical information regarding which antenna beams are connected or 

switchable to which transponders, as required by 47 C.F.R 25.1 14(c)(4)(iii), albeit not all of the 

requested information. As the Bureau’s careful review of the Application and Amendment 

would have revealed, Echostar’s proposed satellite could operate in two different modes - one 

involving one of two large downlink beams, and the other involving nine smaller spot beams.” 

When the satellite is transmitting on one of two large downlink beams, the Amendment states 

that “all transponders may be switched as a block between one or the other of the two beams.”” 

In addition, in the Appendix 30B information submitted with the original Application, there is 

both (a) a note indicating that either large downlink beam can be used with any downlink 

fresuency assignment, and @) a strapping table showing which uplink fiequencies are associated 

with which downlink frequencies. Only the information regarding which spot beams are 

connected with which transponder is missing for when the satellite is operating in the other 

mode. Thus, the Application and Amendment is not any more deficient, and is significantly 

more complete than, the information supplied by the applicant in Lord Skynet. The Bureau 

cannot dismiss the Application and Amendment in this case, while giving the similarly situated 

applicant in Lord Skynet the opportunity to supplement or correct its application, without 

32 See SES-MOD-20030919-01302, Appendix A, at A-40 (“The Kingdom of Tonga is 
awaiting admission to the WTO and currently enjoys “Observer” status at the WTO. China is a 
WTO member nation. Tongasat has confirmed that earth stations in Tonga have been authorized 
to communicate with U.S. licensed satellites.”); Order at 716 n. 52 (“To this end, Lord attached 
an exhibit to its application stating that Tonga’s satellite market is open to U.S. satellite 
operators. . . . [ I h e  staff requested additional information pursuant to 47 C.F.R. 0 25.1 1 1 (a) 
because it was not clear whether Lord had adequately shown that Tonga’s satellite market is 
open to U.S. satellite operators.”). 

33 See Amendment, Technical Annex, at 1. 
34 Amendment, Technical Annex, at 5. 
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reasoned explanati~n.~~ As demonstrated, the Bureau’s explanation of the differences between 

the two cases simply does not withstand scrutiny. 

The Bureau tries to hedge its conclusion by suggesting that “[iln any event, if the 

Division failed to dismiss an incomplete application, it is a well-settled principle of 

administrative law that the fact that an agency made an error in one instance does not require the 

agency to repeat the 

similarly situated applicants under the “substantially complete” standard. While it may be true 

that an agency is not required to repeat an error, unsupported claims of prior m r  cannot excuse 

a failure by an agency to act in a consistent 

wrong in Loral Sbnet and correct in this case. Indeed, the Bureau does not admit that it decided 

b r a 1  SAynet incorrectly. If anything, the Bureau’s suggestion that it might have been wrong in 

This is hardly a justification for the inconsistent treatment of 

It is far from clear that the Bureau was 

35 See Motor Vehicle Mfis. Ass h of United States v. State Farm Mutual Auto. Im. Co., 
463 U.S. 29,57 (1 983) (“An agency changing its course must supply a reasoned analysis.”); 
Greyhound Corp. v. ICC, 551 F.2d 414,416 (D.C. Cir. 1977) (‘‘This court emphatically requires 
that administrative agencies adhere to their own precedents or explain any deviations fiom 
them.”); Melody Music, Inc. v. FCC, 345 F.2d 730,732-33 @.C. Cir. 1965) (“We think the 
Commission’s refusal at least to explain its differential treatment of appellant and NBC were in 
error. . . . [ w e  think the differences are not so ‘obvious’ as to remove the need for 
explanation.’?; Communications Control, Inc. v. FCC, 374 F.3d 1329, (D.C. Cir. 2004) (“The 
Commission’s ipse dixit that CCI’s typographical error rendered its license void ab initio does 
not [support its decision], especially in light of the Commission’s practice of correcting, without 
much ado, typographical errors such as this one. The Commission’s departure from this practice, 
with no explanation, renders its . . . rationale arbitrary and capricious.”). 

1999 WL 1215855 @.C. Cir.) in support of its “well-settled” principle, an unpublished opinion 
that has no precedentid value under the rules of the D.C. Circuit. See D.C. CRCW RULE 
36(c)(2) (“A panel’s decision to issue an unpublished disposition means that the panel sees no 
precedential value in that disposition.”). 

the instances cited were simply inadvertent departures fiom a generally uniform course of 
decision, we would deplore them without permitting them to derange the outcome of other cases. 
. . . Still, we have before us neither the Commission’s statement that it earlier strayed nor the 
records adverted to, and we cannot rest on its counsel unadorned assertion [that the prior 
decisions were in error].”) (emphasis added). 

36 Order at 7 16 n. 45. Curiously, the Bureau cites Southeast Telephone, Inc. v. FCC, 

37 Chem-Haulers, Inc. v. ICC, 565 F.2d 728,730 (D.C. Cir. 1977) (“vir were clear that 
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earlier cases only demonstrates the arbitrary and capricious manner in which the Bureau has been 

applying the substantially complete standard established by the Commission. The adverse 

consequences of the Bureau’s doctrinal incoherence should not be borne by Echostar. 

Moreover, the Bureau’s discriminatory treatment of EchoStar is underscored by 

its dismissal of both the Application and the Amendment for defects found in the latter, while 

only dismissing the defective amendments filed by others and allowing their applications to 

remain on file. On a number of occasions, the Bureau has dismissed an amendment it found not 

to be substantially complete while retaining the underlying application. For instance, when MSV 

filed an amendment to its application to request the same allotted extended Ku-band frequencies 

as EchoStar at 10 1 O W.L., the Bureau initially dismissed only the amendment for 

incompletene~s.~~ MSV’s underlying application was not dismissed. Similarly, when SES 

Americom, Inc. (“SES”) filed a defective amendment to its application to operate AMC-15 at 

105” W.L., the Bureau dismissed only the defective amendment, and not the underlying 

appli~ation.~’ Yet in this case, the Bureau decided to dismiss both the Application and 

Amendment. The Bureau cannot simply treat EchoStar’s Application and Amendment 

diffaently from the manner in which it treated the applications and amendments filed by MSV 

and SES, and moreover, do so without any explanation at all. 

VI. CONCLUSION 

For the reasons stated above, the Bureau’s dismissal of EchoStar’s Application 

and Amendment was inconsistent with precedent and failed to treat like applications similarly. 

38 See Letter from Thomas S. Tycz, Chief, Satellite Division, FCC, to Lon C. Levin, Vi e 
President, Mobile Satellite Ventures Subsidiary LLC, DA 04-1 095, SAT-AMD-20040209-00014 
(Apr. 23,2004). The Bureau later reinstated MSV’s amendment. In the Matter of Mobile 
Satellite Ventures U C, DA 04-2985, Order, SAT-AMD-20040209-OOO14 (rel. Sept. 15,2004). 

39 See Letter from Thomas S. Tycz, Chief, satellite Division, FCC to Karis A. Hastings, 
Counsel for SES Americom, Inc., DA 04- 1 707, SAT-AMD-20040528-00110 (Jun. 14,2004). 
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The dismissal should therefore be reversed and Echostar's Application and Amendment should 

be reinstated into their proper place in the satellite application processing queue. 

Respectfully submitted, 

David K. Moskowitz Pantelis Michalopoulos 
Senior Vice President and General Counsel Chung Hsiang Mah 
EchoStar Satellite L.L.C. Brendan Kasper 
9601 South Meridian Boulevard Lee C. Milstein 
Englewood, CO 801 12 Steptoe dk Johnson LLP 
(303) 723-1000 1330 Connecticut Avenue, NW 

Washington, D.C. 20036 
(202) 429-3000 

January 26,2005 
Counsel for EchoStar Satellite L.L. C. 
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DECLARATION OF RICHARD BARNETT 

I, Richard Bamett, declare under penalty of Perjury under the laws of the United States 
that the following is true to the best of my knowledge, information and belief: 

1, 
degree in the field of Communications Engineering. I have been involved in satellite 
engineering projects for the p t  25 years and have extensive domestic US and 
international satellite regulatory experience. 

I am an engineer with a BSc(Hons) degree in Electronic Engineering and a PhD 

2. 
filed by EchoSbr Satellite L.L.C. on November 26,m (SAT-AMD-20031126-00343) 
(‘‘Amendment”). 

At Echostar Satellite L.L.C.’s (“EchoStar”) request, I prepared the amendment 

3. 
Amendment, along with Echostar’s underlying satellite application (SAT-LOA- 
20030827.00179) (“Application’’), because (a) certain fhquencies mentioned in Table 
A4-1 ofthe Amendment was different fiom the fieqwncies requested everywhere else in 
the Application and Amendmen$ and (b) the Amendment did not identiq which 
transponders would be connected with which spot beam. 

I understand that on Febnmy 9,2004, the International Bureau dismissed the 

4. 
connected with which spot beam, it is my professional opinion that the absence or 
presence of such information would not affect Echostar’s or any other user’s interference 
analysis for the proposed satellite or the locations that it might impact, for the following 

With respect to the omitted idormation regarding which transponders would be 

2 degree compliance for tfie proposed Echostar satellite is demonstrated in 
the Amendment. Therefore, other satellites spaced 2 degrees or further 
from 101OW do not repsent an interference issue. The main interference 
issue is with respect to the proposed collocated MSV satellite at 101OW. 
The Amendment clearly states that all the transponders are switchable to 
either of the large area coverage beams, and this would represent the 
worst-case interference situation with respect to the co-firequency, 
collocated MSV satellite, which proposes to use a limited number of 
m w  spot beams for its feeder links, with as-yet undefmed pointing 
direCti0nS. 
Whenthe Echostar transponders are switched from the large area 
coverage beams to any of the small downti& spot beams, the interference 
situation with respect to the collocated MSV satellite is improved, because 
Echostar has committed, in the Amendment, to coordinate the pointing 
directions of the spot beams, and the channels used in each spot beam, 
with MSV. 
The inherent flexibility in the design of the proposed EchoStar satellite, in 
terms of its v i s e  spot beam coverage and connectivity, is a deliberate 
feature to facilitate coordination with the proposed collocated MSV 
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satellite, which has undefined spot beam locations. It is not an 
impediment to f q m c y  sharing with affected satellites. 

5. Given Echostar’s proposed use of the satellite for direct-to-home services, and 
Echostar’s stated ability to connect all the transponders to the large area coverage beams, 
other users of the band will rightly assume that there could be simultaneous uplink and 
downlink frequency overlap over the entire service area of the EchoStar satellite. 

6. 
directions of the downlink beams have not yet been fixed, other users of the band must 
also assume that the beams could point towards any part of the service areas. 

Moreover, because the uplink beams will be steerable and the precise pointing 

7. The more specific information as to which transponder is connected or switchable 
to which spot beam would make no practical difference, except in the context of a 
coordination with a particular operator at which the point the specific connectivity would 
be determined to facilitate coordination. 

Executed: Janua~y 26,2005 

Richard Barnett 
Telecomm Strategies Inc. 
6404 Highland Drive, 
Chevy Chase, MD 20815 



CERTIFICATE OF SERVICE 

I, Chmg Hsiang Mah, an attorney with the law firm of Steptoe & Johnson LLP, hereby 

certify that on this 26th day of January, 2005, served a true copy of the foregoing “Application 

for Review,” and accompanying Declaration of Richard Barnett, by first class United States mail, 

postage prepaid, upon the following: 

Donald Abelson* Bruce D. Jacobs 
Chief David S. Konczal 
International Bureau ShawPittmanLLP ‘ 

Federal Communications Commission 
445 12” street, S.W. 
Washington, DC 20554 

2300 N Street, N.W. 
Washington, DC 20037-1 128 

Thomas S. Tycz* 
Satellite Division 
International Bureau 
Federal Communications Commission 
445 12* Street, S.W. 
Washington, DC 20554 

* By hand delivery 


