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OPPOSITION TO PETITION FOR CLARIFICATION AND/OR RECONSIDERATION
Mobile Satellite Ventures Subsidiary LLC (“MSV”) hereby respectfully submits its
Opposition to the “Petition for Clarification and/or Reconsideration” filed by EchoStar Satellite
L.L.C. (“EchoStar”) regarding the International Bureau’s (“Bureau”) grant of the above-
referenced application of MSV for a next-generation L-band Mobile Satellite Service (“MSS”)
satellite at 101°W (“MSV-I”).l Of the three issues EchoStar raises, two have been rendered
moot and the last is simply irrelevant. Accordingly, the EchoStar Petition should be denied.
Background
In July 1998, MSV filed an application to launch and operate “MSV-1,” a higher-power,

replacement satellite for its current in-orbit satellite with substantially greater capacity.” In its

! See Mobile Satellite Ventures Subsidiary LLC, Order and Authorization, DA 05-1492 (May 23,
2005) (“MSV-1 Grant).

2 See Application of AMSC, File No. SAT-LOA-19980702-00066 (July 2, 1998). The Bureau
dismissed a February 2004 amendment to this application because MSV failed to include a two-
degree spacing analysis. See Letter from Thomas Tycz, FCC, to Lon C. Levin, MSV, File No.
SAT-AMD-20040209-00015, DA 04-1095 (April 23, 2004). On reconsideration, the Bureau
reinstated the amendment after acknowledging that its rules were ambiguous. See Order, File
No. SAT-AMD-20040209-00014 (September 15, 2004). EchoStar filed an Application for
Review of the Bureau’s reinstatement, which MSV has opposed. See EchoStar, Application for
Review, File No. SAT-AMD-20040209-00015 (October 15, 2004); MSV, Opposition to
Application for Review, File No. SAT-AMD-20040209-00015 (November 1, 2004). MSV’s




original application and subsequent amendments, MSV applied to use a broad Planned Ku-band
feeder link beam which permits MSV to locate its feeder link earth stations anywhere within the
United States and to transmit nationwide.® In February 2004, EchoStar filed a second-in-line
application for 300 MHz of Planned Ku-band frequencies for which MSV was first-in-line.*

On May 23, 2005, the Bureau granted MSV’s application, licensed MSV-1 to use as
feeder links the entire 500 MHz of Planned Ku-band frequencies, and approved MSV’s request
to operate with a global feeder link beam that effectively precludes the operation of any other
satellite on those frequencies at that orbital location covering the same geographic area.> MSV
has posted its $3 million bond for the satellite and is in the process of seeking proposals from

satellite vendors.® On June 22, 2005, EchoStar filed a “Petition for Clarification and/or

Opposition is Attached as Exhibit A and is incorporated herein by reference. EchoStar’s
challenge is pending.

3 See AMSC, Application, File No. SAT-LOA-19980702-00066 (July 2, 1998), at Figure 4;
MSV, Amendment, File No. SAT-AMD-20040209-00014 (February 9, 2004) (“MSV February
2004 Amendment”), at Appendix A, Figure 1-8.

4 See Application of EchoStar, File No. SAT-LOA-20040210-00015 (February 10, 2004)
(“EchoStar Application”). The Bureau dismissed a previous version of this application because
it was incomplete and otherwise not in compliance with two unambiguous Commission rules.
See Letter from Thomas S. Tycz, FCC, to David K. Moskowitz, EchoStar, File Nos. SAT-LOA-
20030827-00179, SAT-AMD-20031126-00343 (February 9, 2004). EchoStar filed a Petition for
Reconsideration of this decision, which the Bureau denied. See Order on Reconsideration, DA
04-4056 (December 27, 2004). EchoStar has filed an Application for Review of the Bureau’s
decision, which MSV opposed. See EchoStar, Application for Review, File Nos. SAT-LOA-
20030827-00179, SAT-AMD-20031126-00343 (January 26, 2005); MSV, Opposition to
Application for Review, File Nos. SAT-LOA-20030827-00179, SAT-AMD-20031126-00343
(February 10, 2005) (“MSV AFR”). MSV’s Opposition is Attached as Exhibit B and is
incorporated herein by reference. EchoStar’s challenge is pending.

3 See MSV-1 Grant. MSV filed a Petition for Clarification or Partial Reconsideration of the
decision asking the Bureau to clarify that MSV-1 is permitted to operate with a +0.1° East-West
station-keeping box subject to coordination with other operators at 101°W. See MSV, Petition

for Clarification and Partial Reconsideration, File Nos. SAT-LOA-19980702-00066 et al (June
22, 2005).

6 See Letter from Jennifer A. Manner, Vice President, MSV, to Ms. Marlene H. Dortch, FCC,
File No. SAT-LOA-19980702-00066 et al (June 17, 2005); Press Release, Mobile Satellite




Reconsideration” of the Bureau’s decision granting the MSV-1 license.” On July 6, 2005, the
Bureau denied EchoStar’s pending second-in-line application.® Given the grant of the first-in-
line MSV-1 application, the Bureau explained that the Commission’s rules mandate denial of the
second-in-line EchoStar application because it is mutually exclusive with MSV’s licensed
operations.9
Discussion

The Bureau’s decision to deny EchoStar’s mutually exclusive, second-in-line application
has rendered moot two of the three issues EchoStar raises in its Petition. First, the decision
confirms that grant of MSV’s first-in-line application will in fact result in denial of EchoStar’s
pending second-in-line application. EchoStar Petition at 2, 6. As the Bureau concluded,
EchoStar’s proposed operations, if permitted, would cause harmful interference to MSV, thus
rendering the applications mutually exclusive and requiring denial of the second-in-line EchoStar
application. See EchoStar Denial Order at§ 4. As the Bureau decided, EchoStar’s bare

assertion that sharing may be possible does not change the fact that its proposed operations are

mutually exclusive with MSV’s licensed system. Id. n.7.

Ventures Enters New Phase in the Development of Next Generation Wireless Network (June 27,
2005) (available at http://www.msvlp.com/pr/news_releases_view.cfm?1d=65).

7 See EchoStar, Petition for Clarification and/or Reconsideration, File Nos. SAT-LOA-
19980702-00066 et al (June 22, 2005) (“EchoStar Petition”).

¥ See EchoStar Satellite LLC, Order, DA 05-1955 (July 6, 2005) (“EchoStar Denial Order”).

? See id. (citing 47 C.F.R. § 25.158(b)(3)(ii) (precluding grant of GSO-like applications if “the
proposed satellite will cause harmful interference to any previously licensed operations™) and
Amendment of the Commission’s Space Station Licensing Rules and Policies, First Report and
Order and Further Notice of Proposed Rulemaking, IB Docket No. 02-34, 18 FCC Red 10760, §
113 (2003) (“Space Station Reform Order”) (“We decide not to keep subsequently filed
applications on file. In other words, if an application reaches the front of the queue that conflicts
with a previously granted license, we will deny the application rather than keeping the
application on file in case the lead application does not construct its satellite system.”)).




Second, the dismissal confirms that the Bureau granted MSV a nationwide and exclusive
license to use Planned Ku-band spectrum. EchoStar Petition at 7. In its application, MSV
applied for a broad feeder link beam which permits MSV to locate its feeder link earth stations
anywhere within the United States and to transmit nationwide.'® The Bureau granted this
request. EchoStar never filed a Petition to Deny MSV’s application or otherwise objected to this
request, and it is too late to do so now on reconsideration.!! Moreover, as the Bureau explained
in granting the MSV-1 license, the Commission’s first-come, first-served licensing policy for
GSO satellites “was designed to give applicants filing first the sole license to operate on the
proposed frequencies.”'? EchoStar’s claim that MSV should receive only a limited authorization
is thus directly contrary to first-come, first-served licensing. In addition, a nationwide and
exclusive license is critical to the development of MSV’s system because it provides flexibility
with respect to the location and potential relocation of feeder link earth stations. While EchoStar
claims that MSV is limited to operating two fixed earth stations within the United States, this is
dictated by the Commission’s policies regarding satellite use of the Planned Ku-band."* This
restriction is intended to avoid impeding use of the frequencies by terrestrial operators that share
the band, not to enable licensing of a second satellite operator at the same orbital location.
Moreover, as MSV indicated in its application,'* MSV may propose to modify the present design

of MSV-1 to intensify the use of its feeder link spectrum by deploying spot beams and as many

10 See MSV February 2004 Amendment, Appendix A at 5 and Figure 1-8; see also AMSC,
Application, File No. SAT-LOA-19980702-00066 (July 2, 1998), at Figure 4.

147 C.FR. § 1.106(b).
12 MSV-1 Grant  16.

1B See Boeing, Order and Authorization, DA 03-2073 (Chief, Int’l Bur. and Chief, OET, June 24,
2003), at | 15.

14 See MSV February 2004 Amendment, Appendix A at 5.




as three or four additional earth stations. Such a modification would be consistent with the
Commission’s policies to encourage licensees to achieve greater spectrum efficiency in the use
of their licensed spectrum without harming other operators.

Finally, there is no merit to EchoStar’s last claim that the Bureau’s decision to grant
MSV’s application prejudices the outcome of EchoStar’s pending Applications for Review. See
EchoStar Petition at 8-10. First, it is standard Commission practice to act on applications despite
the pendency of related challenges.'® Second, the issues raised in the challenges EchoStar cites
are not impacted by grant of the MSV-1 application.

In the unlikely event EchoStar’s Application for Review of the Bureau’s dismissal of its
November 2003 application is successful, then the most that EchoStar can expect is to have its
application reinstated as filed on November 2003."® At best (for EchoStar), this would mean that
EchoStar would be first-in-line for 50 MHz of Planned Ku-band frequencies. EchoStar’s request
for the remaining 250 MHz would be dismissed as mutually exclusive with MSV’s license.!” In
the unlikely event that EchoStar’s challenge to the Bureau’s reinstatement of MSV’s February
2004 application is successful, then the most that EchoStar can expect is for the 50 MHz for
which MSV applied in this application to become available on a first-come, first-served basis to

all interested parties. The Commission has never stated that it would keep second-in-line

15 See, e.g., General Motors Corporation and Hughes Electronics Corporation, Transferors, and
The News Corporation Limited, Transferee, Memorandum Opinion and Order, 19 FCC Rcd 473,
925 (2004) (“holding this proceeding in abeyance on the grounds advocated by EchoStar would
only create uncertainty, delay, and expense that would disserve the public interest.”); Black Crow
Wireless, L.P., Order, 16 FCC Rcd 15643, § 6 (Wireless Bureau, August 21, 2001).

'8 As MSV has noted in its Opposition to EchoStar’s Application for Review, even if EchoStar’s
application is reinstated, it must be considered as filed at the time EchoStar files its further major

amendment specifying the frequencies it is requesting. See MSV AFR (attached hereto as Exhibit
B)at 17.

17 See EchoStar Denial Order.




applications such as EchoStar’s on file pending the outcome of a challenge to the grant of the
first-in-line application. Rather, according to the satellite licensing policies, if a license is

revoked, the frequencies would be available to all interested parties, not solely to the entity that

filed second-in-line.'®

Conclusion

For the foregoing reasons, MSV requests that the Bureau promptly deny EchoStar’s

Petition.
Respectfully submitted,
@;\/ #‘ W M % /z"\ouc
Bruce D. Jacobs Jennifer A. Manner
David S. Konczal Vice President, Regulatory
PILLSBURY WINTHROP MOBILE SATELLITE VENTURES
SHAW PITTMAN LLP SUBSIDIARY LLC
2300 N Street, NW 10802 Parkridge Boulevard
Washington, DC 20037-1128 Reston, Virginia 20191
(202) 663-8000 (703) 390-2700

Dated: July 7, 2005

'8 Space Station Reform Order § 113. Moreover, the Bureau has already stated that grant of the
MSV-1 license is subject to the outcome of this proceeding. MSV-1 Grant at n.44.
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MSV, Opposition to Application for Review
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Amendment to Application for Authority to Launch )
and Operate a Replacement MSS Satellite at 101°W )
OPPOSITION TO APPLICATIOﬁ FOR REVIEW

Mobile Satellite Ventures Subsidiary LLC (“MSV™) hereby files this Opposition to the
Application for Review filed by EchoStar Satellite L.L.C. (“EchoStar”) of the decision of the
International Bureau (“Bureaun”) to reinstate MSV’s above-captioned amendment to its
application for a replacement Mobile Satellite Service (“MSS”) satellite.! EchoStar provides no.
basis for reversal of the Bureau’s decision to reinstate MSV's application. The Bureau a;‘aplied
the “substantially complete™ standard consistently in reinstating MSV’s application while
dismissing EchoStar’s application for the same frequencies. Unlike MSV’s omission of a two-
degree spacing analysis which was not clearly required at the time its application was filed,
EchoStar’s failure to precisely specify the frequencies for which it was applying was a material
error which prejudiced other applicants and potential applicants.

Background

Procedural History of EchoStar Application. On August 27, 2003, EchoStar filed an
application for authority to launch and operate a satellite at 101°W using 250 MHz of Planned
Ku-band frequencies for which MSV had already applied as well as the remaining 50 MHz of

Planned Ku-band frequencies (i.e., 10.70-10.75 GHz and 13.15-13.20 GHz) for which no entity

! See EchoStar Satellite L.L.C., Application for Review, File No. SAT-AMD-20040209-00014
(October 15, 2004) (“EchoStar Application for Review”).

s+ e B S 2



had ap.plied.2 Under the new first-come, first-served licensing policies for geostationary
(“GSO”) satellites,’ EchoStar was second-in-line behind MSV with respect to 250 MHz of the
300 MHz it reqx;ested and first-in-line with respect to the remaining 50 MHz.

On November 26, 2003, EchoStar amended its pending application to correct certain
deficiencies.? On February 9, 2004, the Bureau dismissed EchoStar’s amended application as
incomplete and otherwise not in compliance with the Commission’s rules for two independent
reasons.” First, the Bureau cited EchoStar’s failure to clearly identify the downlink frequencies it
was requesting. EchoStar Dismissal at 1-2. As a result, the Bureau found that it was unable to
determine the precisp frequencies for which EchoStar was applying. Id. at 2, Second, the
Bureau ruled that EchoStar’s application did not comply with Section 25.114(c)(5) of the pules
because it failed to indicate which transponders will be conneét;d to which spot l;eam in either
the uplink or downlink direction. Jd. EchoStar filed a Petition for Reconsideration of this
decision, which is pending.® In its Petition, EchoStar did not dispute that its application
contained the errors and omissions identified by the Bureau. Rather, EchoStar argued that these
errors and omissions were minor and its appiication was ‘‘substantially complete” taken as a

whole. EchoStar Recon Petition at 2. MSV has opposed this Petition, noting that EchoStar’s

2 Application of EchoStar, File No. SAT-LOA-20030827-00179 (filed August 27, 2003).
Throughout this Opposition, references to the amount of spectrum refer to its use in both the
uplink and downlink direction.

3 First Report and Order and Further Notice of Proposed Rulemaking, 1B Docket No. 02-34,
FCC 03-102 (rel. May 19, 2003) (“Space Station Licensing Reform Order™).

4 See EchoStar, Amendment, File No. SAT-AMD-20031126-00343 (November 26, 2003)
(“EchoStar November 2003 Amendment”).

5 See Letter from Thomas S. Tycz, FCC, to David K. Moskowitz, EchoStar, File Nos. SAT-
LOA-20030827-00179, SAT-AMD-20031126-00343 (February 9, 2004) (“EchoStar
Dismissal™).

¢ See EchoStar, Petition for Reconsideration, File Nos. SAT-LOA-20030827-00179, SAT-AMD-
20031126-00343 (March 10, 2004) (“EchoStar Recon Petition™).




failure to specify clearly the ﬁequencies it was requesting was material in that it prejudiced other-
applicants and potential applicants.” MSV also explained that EchoStar’s failure to indicate
which transponders would be connected to which spot beam deprived MSV of information that
would have been useful in determining whether EchoStar’s sharing proposal is technically
feasible. MSV Op})osition to EchoStar Recon Petition at 7.

On February 10, 2004, EchoStar reﬁledvan application for the 300 MHz of Planned Ku-
band frequencies it previously requested in its November 2003 Amendment.® The Bureau
subéequcntly placed this application on Public ];Iotice. See Report No. SAT-00203 (March 26,
2004).°

Procedural History of MSV Replacement Application. MSV is the successor to Motient
Services Inc. (“Motient”), the entity authorized by the Commission in 1989 to construct, launch,
and operate a United States MSS system in the L-band.'® MSV’s current satellite was launched
in 1995 and operates at 101°W. In July 1998, MSYV filed an application to launch and operate a

higher-power, replacement satellite with substantially greater capacity."! To accommodate this

greater capacity, the application, as amended in December 2000, requested authority to use an

7 See MSV, Opposition to Petition for Reconsideration, File Nos. SAT-LOA-20030827-00179,
SAT-AMD-20031126-00343 (March 24, 2004), at 5-7 (“MSV Opposition to EchoStar Recon
Petition™).

8 See Application of EchoStar, File No. SAT-LOA-20040210-00015 (February 10, 2004).

® In its Comments on the application, MSV has explained that the Bureau must defer action on
EchoStar’s application until after MSV’s first-in-line application is processed and granted. See
Comments of MSV, File No. SAT-LOA-20040210-00015 (April 26, 2004) (“MSV Comments™);
Response of MSV, File No. SAT-LOA-20040210-00015 (May 21, 2004) (“MSV Response™).

19 Order and Authorization, 4 FCC Red 6041 (1989); remanded by Aeronautical Radio, Inc. v.
FCC, 928 F.2d 428 (D.C. Cir. 1991); Final Decision on Remand, 7 FCC Red 266 (1992); aff"d,
Aeronautical Radio, Inc. v. FCC, 983 F.2d 275 (D.C. Cir. 1993); see also AMSC Subsidiary
Corporation, Memorandum Opinion and Order, 8 FCC Rcd 4040 (1993).

Il See Application of AMSC, File No. SAT-LOA-19980702-00066 (July 2, 1998).




additional 250 MHz of Planned Ku-band spectrum for feeder links beyond the 200 MHz for
which MSV is already licensed.'? Specifically, MSV’s replacement application requested the

following 450 MHz of Planned Ku-band spectrum at 101°W: 10.75-10.95 & 11.2-11.45 GHz
(doyvnlink) and 12.75-13.15 & 13.20-13.25 GHz (uplink). The only segment of the Planned Ku-
band for which MSV is not currently licensed and did not apply in December 2000 was the
following 50 MHz: 10.70-10.75 GHz (downlink) and 13.5-13.20 GHz (uplink). The Bureau
placed MSV’s amended application on Public Notice in March 2001. See Report No. SAT-
00066 (March 19, 2001).

On November 18, 2003, MSV filed a minor amendment to its pending replacement
application to revise the technical parameters of its proposed satellite, but did not request
additional frequencies beyond those for which it had already applied.” .

On December 3, 2003, the Bureau released a Public Notice clarifying the interference
analysis that must be provided with a satellite application to demonstrate compliance with two-
degree orbital spacing.”* The Bureau stated that an application filed after December 3, 2003 that
does not contain this analysis would be dismissed, but an application filed before this date that
did not contain this analysis would have to be supplemented but would not be dismissed.

On February 9, 2004, upon dismissal of EchoStar’s November 2003 Amendment, MSV

filed the above-captioned amendment to its pending application to request the S0 MHz of

12 See Application of Motient Services Inc., SAT-AMD-20001214-00171 (December 14, 2000).
In March 2001, MSY filed a second amendment in which it requested to operate terrestrial base
stations, but did not request additional frequencies beyond those for which it had already applied.
See Application of MSV, File No. SAT-ASG-20010302-00017 ef al. (March 2, 2001).

13 See MSV, Minor Amendment, File No. SAT-AMD-20031118-00335 (November 18, 2003)
(“MSV November 2003 Amendment”).

4 See Public Notice, Clarification of Space Station Application Interference Analysis, SPB-195,
DA 03-3863 (December 3, 2003) (“December 2003 Public Notice™).




Planned Ku-band frequencies at 101°W for which it was not licensed and had not previously
requested (10.70-10.75 GHz and 13.15-13.20 GHz)."* As aresult, MSV gained first-in-line
status for these fr@uencies. MSY explained in its amendment that there are no satellites
authorized to operate using Planned Ku-band frequencies within two degrees of its proposed
satellite at 101°W. See MSV Amendment, Appendix A at 4. o

On April 23, 2004, the Bureau dismissed MSV’s February 2004 Amendment for omitting
a two-degree spacing analysis.'® As a result, EchoStar became first-in-line for the following 50
MHz of Planned Ku-band frequencies: 10.70-10.75 GHz (downlink) and 13.15-13.20 GHz
(uplink).'” In compliance with the policy stated in the December 2003 Public Notice, the
Bureau requested MSV to supplement its November 2003 Amendment with a two-degree
spacing analysis but did not dismiss the amendment because it \'Nas filed prior to tlhe December
2003 Public Notice.'®

On May 24, 2004, MSYV filed a Petition for Reconsideration of the Bureau’s dismissal of

its February 2004 Amendment, explaining that the Bureau erred in dismissing the application

15 See MSV, Amendment, File No. SAT-AMD-20090209-00014 (filed February 9, 2004) (“MSV
February 2004 Amendment’). EchoStar has asked the Bureau to reinstate its November 2003
Amendment nunc pro tunc. EchoStar Recon Petition. In its Reply to MSV’s Opposition to its
Petition for Reconsideration, EchoStar accepts that if its application is reinstated nunc pro tunc
as filed on November 26, 2003, it will not assume first-in-line status for the 250 MHz of Planned
Ku-band frequencies for which MSV originally filed in December 2000 (11.2-11.45 GHz band
(downlink) and 12.75-13.00 GHz band (uplink)). See EchoStar, Reply, File Nos. SAT-LOA-
20030827-00179, SAT-AMD-20031126-00343 (April 5, 2004), at 9.

16 See Letter from Thomas Tycz, FCC, to Lon C. Levin, MSV, File No. SAT-AMD-20040209-
00015, DA 04-1095 (April 23, 2004) (“Bureau Decision™).

1" MSV has asked the Bureau to defer grant of EchoStar’s application for this 50 MHz until after
MSV’s amendment is reinstated and granted. MSV Comments at 5-6; MSV Response at 9-10.

18 See Letter from Robert G. Nelson, FCC, to Lon C. Levin, MSV, File No. SAT-AMD-
20031118-00335 (April 23, 2004).




because a two—dégree spacing analysis is not required wh‘en"there is no authorized satellite using .
the same frequencies within two degrees of the proposed satellite.'® |

On June 16, 2004, the Bureéu issued a Public Notfce cor;ﬁtming ihat the rules and its
Deqember 2003 Public Notice were ambiguous as to whether a two-degree spacing analysis is
required when there are no authorized satellites using the same frequencies within two degrees of
the proposed satellite.”’ The Bureau explained ihat the rult?s are “subject to conflicting, but
reasonable, interpretations™ and that “one reasonable interpretation of the rule is that if there are
no authorized space stations [within 2 degrees],lﬂ)en no interference analysis is required.”?!
While the Bureau clarified that such an analysis is required under these circumstances, it also
rciﬁstated two applications that had been previously dismissed for failing to include a two-dégree
spacing analysis under these circumstances given this ambiguity. See Northrop Grummz.zn
Decision; contactMEQ Decision.

On September 15, 2004, the Bureau issued a decision reinstating MSV’s February 2004
Amendment.?* Consistent with its June 2004 Public Notice, the Bureau explained that one
reasonable interpretation of its rules and policies is that if there are no authorized satellites within

two degrees of a satellite proposed in an application using the same frequencies, then a two-

19 See MSV, Petition for Reconsideration, File No. SAT-AMD-20040209-00014 (May 24, 2004)
(“MSYV Petition™), at 7. EchoStar has opposed this Petition. See EchoStar Satellite LLC,
Opposition to Petition for Reconsideration, File No. SAT-AMD-20040209-00014 (June 7, 2004)
(“EchoStar Opposition™).

20 See Public Notice, Clarification of 47 C.F.R. § 25.140(b)(2): Space Station Application
Interference Analysis, SPB-207, DA 04-1708 (June 16, 2004) (“June 2004 Public Notice™).

21 See Letter from Thomas S. Tycz, FCC, to Peter Hadinger, Northrop Grumman Space &
Mission Systems Corporation, File No. SAT-AMD-20040312-00032 et al, DA 04-1725 (June
16, 2004), 2-3 (“Northrop Grumman Decision™); see also Letter from Thomas S. Tycz, FCC, to
David M. Drucker, contactMEO Communications, LLC, File No. SAT-AMD-20040322-00057
et al, DA 04-1722 (June 16, 2004), at 2 (“contactMEQ Decision”).

22 See Mobile Satellite Ventures Subsidiary LLC, Order, File No. SAT-AMD-20040209-00014
(Satellite Division, International Bureau, September 15, 2004) (“MSV Reinstatement Order”).




degree spacing analysis is not required. MSV Reinstatgment Order q il. The Bureau
accordingly reinstated MSV’s February 2004 Amendment. The Bureau noted that its action was
consistent with lts reinstatement of two similar applications. Jd. ’(citing Northrop Grumman |
Decision and contactMEQ Decision). In its decision, the Bureau required MSV to supplement ‘
its application with a two-degree spaéing analysis by September 28, 2004. 1d.q 12.| MS'Y timely !
filed this analysis,” and the Bureau subsequenﬂy placed MSV’s amended application on Public
Notice in October 2004. See Report No. SAT-00248 (October 8, 2004).

On October 15, 2004, EchoStar filed an Application for Review of the Bureau’sl decision
to reinstate MSV’s february 2004 Amendment. See EchoStar Application for Review. Fl,choStar
does not dispute that at the time MSV filed its February 2004 Amendment the Commissio’lvl’s
rules and policies were ambiguous as to whether a two-degreé¢ .spacing anaiysis was required
when there are no authorized satellites using the same frequencies within two degrees of the
proposed satellite. Nor does EchoStar dispute that reinstatement of MSV’s application was
consistent with the Bureau’s decision in the; Northrop Grumman Decision and contactMEO
Decision. Rather, EchoStar mostly repeats the arguments it has already made in its pending
Petition for Reconsideration of the Bureau’s decision dismissing its November 2003
Amendment. EchoStar Recon Petition. Ech<|)Star argues that the Bureau held MSV to a “much
less exacting standard” in determining that MSV’s application was “substantially complete”
while dismissing EchoStar’s application. EchoStar Application for Review at 1, 5. EchoStar
characterizes MSV’s omission of a two-degree spacing analysis to be a material error which

warranted dismissal whereas its own failures to clearly specify the frequencies it was requesting

and to indicate which transponders would be connected to which spot beam were minor errors

23 Gee MSV, Amendment, File No. SAT-AMD-20040928-00192 (September 28, 2004).




which did not warrant dismissal, Id. at 6-8. EchoStar,asks theI Commission to ensure that the
“substantially complete” standard is applied consistently. Id. at 9.

Discussion

L The Bureau Acted Properly In Reinstatfng MSV’s' February 2004 Amendment

The Bureau reinstated MSV’s February 2004 Amendment because the Commission’s
rules as well as the December 2003 Public Notice were ;nnbiguous as to whether a two-'dggree ‘
spacing analysis is required when there are no autﬁorized sateilites using the same frequencies
within two degreesl of the satellite proposed in an application. There are no satellites authorized
to operate using Planned Ku-band frequencies within two degrees of MSV’s proposed
replacement satellité at 101°W. EchoStar does not contest this pqint nor does it contend that
when MSV filed its February 2004 Amendment the Commission’s rules and policies cleax"iy
required MSV to submit a' two-degree spacing analysis. Acoording]y, EchoStar has offered no

basis for reversal of the Bureau’s decision to reinstate MSV’s February 2004 Amendment.”*

II. The Burean Has Applied the “Substantially Complete” Standard Consistently in
Reinstating MSV’s Application While Dismissing EchoStar’s Application

The Commission’s rules provide that satellite applications will be processed if they are
“substantially complete” when they are filed.?> Under a “substantially complete” standard,

minor errors in an application do not warrant dismissal of the application. While EchoStar

24 EchoStar claims that MSV was required to submit a two-degree spacing analysis because MSS
feeder links are considered to be a Fixed Satellite Service (“FSS”’), and the Commission’s rules
clearly require a two-degree spacing analysis to be submitted with an application for FSS
frequencies. EchoStar Application for Review at 6. This is irrelevant. The Bureau reinstated
MSV’s application because the Commission’s rules and polices were ambiguous as to whether a
two-degree spacing analysis is required when there are no authorized satellites using the same
frequencies within two degrees of the proposed satellite. Regardless of whether the frequencies
for which MSV applied were FSS frequencies, the Bureau found that MSV acted reasonably in
omitting a two-degree spacing analysis given this ambiguity.

?% Space Station Licensing Reform Order 4] 244.




claims that the Bureau applied this standard inconsistently in reinstating MSV’s application
: ' i

while dismissing EchoStar’s, there is a fundamental difference between the two applications that

justified the Bureau’s action. Unlike MSV’s omission of a two—degree spacing analysis that was
in fact not required at the time its application was filed, EchqStar’s failure to clearly state the

frequencies for which it was applying violated the Commission’s rules™ and prejudiced potential
' . i

applicants under first-come, first-served 1iccnsing.v27 Clear and accurate specification of the
frequencies requeslted in an application is essential so that potential applicants have unambiguous
notice as to which frequencies are available for assignment, thereby avoiding prejudice'to other

tential applicants.”® The internal inconsistencies in EchoStar’s application created uncertain
po _ pp ty

|
¥

26 See 47 C.F.R. § 25.114(c)(4) (requiring application to list radio frequencies requested); A7
C.FR. § 25.112(a)(1) (listing intemal inconsistencies as grounds for dismissal of an application).

27 See MSV Opposition to EchoStar Recon Petition at 6-8. Moreover, EchoStar’s failure to
indicate which transponders will be connected to which spot beam deprived MSV of information
that would have been useful in determining whether EchoStar’s sharing proposal is technically
feasible. Id. at 7. :

28 The Commission has recognized that inconsistencies in the frequency requested in an
application cannot be considered a mere clerical error because of the potential for prejudice to
other applicants. Mobile Phone of Texas, Inc., Memorandum Opinion and Order, 5 FCC Red
3459 (Chief, Common Carrier Bureau, June 12, 1990). In Mobile Phone, in response to a Public
Notice establishing a 60-day cut-off window for Public Land Mobile Service frequency 152.15
MHz, Mobile Phone filed an application that was internally inconsistent as to whether it was
requesting frequency 152.15 MHz or 152.09 MHz. Mobile Phone later filed a letter clarifying
that it intended to apply for frequency 152.15 MHz. The Mobile Services Division (“MSD”)
deemed this letter to be a major amendment causing Mobile Phone’s application to be filed
outside of the 60-day cut-off window. The MSD thus dismissed the application. Mobile Phone
filed a Petition for Reconsideration of the MSD’s action seeking reinstatement of its application
arguing that its letter was merely intended “to clarify ambiguous information in its timely filed
application.” Id. § 5. The Common Carrier Bureau rejected Mobile Phone’s Petition because
reinstating its application would be unfair to other applicants by increasing the number of
mutually exclusive applicants and would harm the public interest by delaying service to the
public. Id. § 8. Moreover, while the Common Carrier Bureau recognized that it had been the
practice of the MSD 1o request corrections regarding minor technical data, it explained that “this
practice is not utilized to correct frequency errors.” Id. n.14.

Similarly, the Commission has held that an application for a broadcast station will be
dismissed if there are internal inconsistencies regarding the coordinates proposed for the




for potential applicants, resulting in delay in license grants, servi;:e to the public, and use of
spectrum, thus undermining the éoals of the first-come, ﬁrst;served regime. MSV Opposition to
EchoStar Recon Petition at 7, Wheréas EchoStar’s errors were major and thus justified
dismissd, MSV’s omission of a two-degree spacing analysis was not an error at all. As the
Bureau has recogmzed (and EchoStar has not refuted), MSV reasonably interpreted the
Commission’s rules and policies to not require a two-degree spacing analysis when ther; are no
authorized satellites using the same frequencies within two ldegrees of the proposed satellite,
MSV Reinstatement Order 9 11. Under these ci@mstmws, the Bureau acted consistently in
reinstating the MSV application and dismissing the EchoStar application.

Conclusion

MSYV requests that the Commission act consistently with the views expressed herein.

1

Respectfully submitted,
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transmitter site. Coachella Valley Wireless Corp., Memorandum Opinion and Order, 71 FCC Red
4252 (July 2, 1992). Among other things, such information is crucial for determining the
distance from the proposed site to other proposed or existing broadcast facilities and to the
community of license necessary to determinations of mutual exclusivity and compliance with
spacing rules. Ocean Waves Broadcasting, Hearing Designation Order, 3 FCC Red 4637
(Chief, Audio Services Division, August 3, 1988).
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Summary |

In 2003, the Commission established a new first-come, first-served procedure for
licensing satellites. The Commission explained that this new licensing procedure would expedite
service to the public by establishing operating rights clearly aqd quickly. To expedite
processing, the Comnﬁssion instructed the International Bureau to reject any applications ﬂ1at are
not “substantially complete” as filed. | R "

Soon after these new procedures were established, EchoStar submitted an application that
failed to specify the frequencies it sought to use, including the geographic areas in which it
Iwould use o‘ertain frequencies, all in violation of specific requirements in the fules. This was one
of nine applicati(;ns that EchoStar filed simultaneously; this particular appliéat_ion p*oposedl a
systeni that required a number of other waivers of the Commission rules and seemed unlikclI;/
ever to be built. In responsc; to EchoStar’s failure to spécify the frequencies it proposed to use
(and without addfessing vartous other flaws), the.Satellite Division dismissed EchoStar’s
application as not “substantially completc.” After a challenge from EchoStar, the Bureau upheld
the Division’s decision.

EchoStar here repeats its argument that the admitted flaws in its application are
insignificant. As the Bureau has found before, however, EchoStar’s failure to properly identify
the frequencies it proposes to use is as fundamental as any flaw can be in a satellite application,
particularly in a first-come, first-served environment. By making it impossible to know what
frequencies EchoStar proposed to use and where they proposed to use them, other potential
applications for those ﬁ'cquencies were precluded, which is unfair and counter-productive.

EchoStar argues that the decision to dismiss its application was a deviation from

precedent. The cases EchoStar cites, however, are easily distinguished, since they all involve




applications that were incomplete only because of ambiguities in the Commission’s own rules. .

Here, quite to the contrary, the rules—and EchoStar’s failure to comply with tfiem———aré clear.

Finally, EchoStar makes another new argument, that the delcision to dismiss its
application was flawed because it failed to distinguish between defects in its Qriginal application
and defects in a subsequent amendment. This argument ignores the fact that both the afplication
and the subsequent amendment contained at lea-ét one of the ﬂaws that was the basis for
dismissing EchoStar’s application. It also ignores the other flaws in the original EchoStar
application (which the Commission has not yet ad;ifessed), including at least one that was the
basis for dismissal of another EchoStar application filed the same day as the one at issue here.
Moreoirer, this new argument is woefully untimely; the rules prevent EchoStar from raising this
issue now.

MSYV has relied on the Division’s decision in amending its own application and in
developing its next-generation system. In designing its system architecture and negotiating with
satellite manufactﬁrers, MSYV has reasonably assumed that it will have access to al] 500 MHz of
Planned Ku-band feeder link spectrum. A decision to reinstate EchoStar’s application would not
only violate Commission rules and policy, it would be prejudicial to MSV’s effox;ts to deploy a

next-generation MSS system.
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Before the ,
Federal Communications Commission
Washington, D.C. 20554

In the Matter of
ECHOSTAR SATELLITE LLC File Nos. SAT-L.OA-20030827-00179
(f/k/a EchoStar Satellite Corporation) SAT-AMD-20031126-00343

Call Sign S2492
Application for Authority to Construct, Launch and :

Operate a Geostationary Satellite in the Fixed
Satellite Service Using the Extended Ku-Band
Frequencies at the 101° W.L. Orbital Location

) OPPOSITION TO APPLICATION FOR REVIEW

Mobile Satellite Ventures Subsidiary LLC (“MSV”) hereby files this Opposition to the
Application for Review filed by EchoStar Satellite LLC. (“EchoStar”) of the decision of thq
International Bureau (“Bureau”) upholding the Satellite Divi'sioh:s (“Division™) diémissal of
EchoStar’s application to launch and operate a satellite at 101°W.! EchoStar provides no basis
for reversal of the Bureau’s conc]ﬁsion that the Division appropriately applied the “substantially
complete” standard in dismissing EchoStar’s application based on its fundamental failure to
include relevant, required information regarding the frequencies it proposed to use. As both the
Bureau and Division found, these were material errors which prejudiced other applicants and
potential applicants, thus warranting dismissal. |

Background

First-Come, First-Served Licensing. In April 2003, the Commission decided to eliminate

its processing-round approach for considering satellite applications and replaced it with a new

! See EchoStar Satellite L.L.C., Application for Review, File Nos. SAT-LOA-20030827-00179,
SAT-AMD-20031126-00343 (January 26, 2005) (“EchoStar AFR”).




first-come, ﬁrst-serv¢d licensing policy for geostationary (“GSO”) satellites.> The Commission
exi)lained that this policy would sefve the public interest by enabling it to act on satellite
applications more quickly and efficiently than under the processing-round procedure. SSLR
Order 1|1[ 4,7, 74. The Commission explained that this would benefit consumers by ensuring
they r;:ceive service faster. /d. Moreover, the Commission stated that the first-come, ﬁrst-ls.erved
approach will léad to more efficient spectrum usage because it will reduce the amount of time
spectrum lies fallow. Id. The Commission also affirmed that|sate11ite applications must be
“substantially complete” as filed. 1d. §244. The Commission explained that any lesser standard
would encourage speculative applications. /d.

-~ MSV’s interest in this proceeding. MSV is the entity authorized by the Commission in
.1989 to construct, launch, and operate a United States Mobile Satellite Service (“MSS”) system
in the L-band.> MSV’s current satellite was launched in 1995 and operates at 101°W. In July
1998, MSYV filed an application to launch and operate a higher-power, replacement satellite with
substantially greater capacity.* To accommodate this greater capacity, MSV subsequently
requested authority to use an additional 300 MHz of Planned Ku-band spectrum for feeder links

beyond the 200 MHz for which MSV is already licensed.’ MSV has first-in-line status for these

frequencies.

2 Amendment of the Commission's Space Station Licensing Rules and Policies, First Report and
Order and Further Notice of Proposed Rulemaking, IB Docket No. 02-34, FCC 03-102 (rel. May
19, 2003) (“SSLR Order™).

3 Order and Authorization, 4 FCC Red 6041 (1989); remanded by Aeronautical Radio, Inc. v.
FCC, 928 F.2d 428 (D.C. Cir. 1991); Final Decision on Remand, 7 FCC Red 266 (1992); aff"d,
Aeronautical Radio, Inc. v. FCC, 983 F.2d 275 (D.C. Cir. 1993); see also AMSC Subsidiary
Corporation, Memorandum Opinion and Order, 8 FCC Recd 4040 (1993).

* See Application of AMSC, File No. SAT-LOA-19980702-00066 (July 2, 1998).

> See Application of Motient Services Inc., SAT-AMD-20001214-00171 (December 14, 2000).
Specifically, MSV’s replacement application requested the following Planned Ku-band




Procedural History of EchoStar Application. On August 27, 2003, EchoStar filed an
application for authority to lauﬁch and operate a satellite at 101°W using 250 MHz of Planned
Ku-band frequencies for which MSV had already applied as weil as the remaining 50 MHz of
Planned Ku-band frequencies (i.e., 10.70-10.75 GHz and 13.15-13.20 GHz) for which no entity
at that point had applied.® EchoStar was thus second-in-line behind MSV with respect to 250
MHz of the 3OOVMHz it requested and first-in-line with respect to the remaining 50 MHz., This
application was. one of nine applications EchoStar filed that day.

In its application, EchoStar claimed that its receive terminals would be able to co-f:xist
‘with terrestrial operators that share the Planned Ku-band downlink “while maintaining an
acceptable (Iluality of service.” EchoStar August 2003 Applic&tion at 20, Exhibit 1 at 19. .
EchoStar did not address what impact the massive deployment oil' receive terminals will have on
the suitability of the Planned Ku-band downlink for future terrelstn'al operators. EchoStar’s
proposal would have required new terrestrial ope?ators to coordinate with thousands if not
millions of EchoStar’s.receive terminal, thus rendering the Planned Ku-band downlink
unsuitable for terrestrial services. EchoStar also proposed to offer a two-way service which

‘would entail unlimited deployment of transmitting earth stations in the Planned Ku-band uplink.
Id., Exhibit 1 at 1, 8, 10. EchoStar never addre§sed the coordination burden this proposal would

place on CARS, BAS, and other licensees sharing the Planned Ku-band uplink.

frequencies at 101°W: 10.75-10.95 & 11.2-11.45 GHz (downlink) and 12.75-13.15 & 13.20-
13.25 GHz (uplink). Throughout this Opposition, references to the amount of spectrum refer to
its use in both the uplink and downlink direction. On February 9, 2004, MSV filed an
amendment to its pending application to request the 50 MHz of Planned Ku-band frequencies at
101°W for which it was not licensed and had not previously requested (10.70-10.75 GHz and
13.15-13.20 GHz). See MSV, Amendment, File No. SAT-AMD-20090209-00014 (filed
February 9, 2004) (“MSV February 2004 Amendment”).

6 See Application of EchoStar, File No. SAT-LOA-20030827-00179 (filed August 27, 2003)
(“EchoStar August 2003 Application™).




MSYV challenged the EchoStar application on the grounds that, among other things, the
i ' ' l .
application proposed to provide domestic service without requesting a waiver of the rules

limiting use of the requested frequencies to international systems.” The Commission has never

acted on this Petition.

On Novemb& 26, 2003, EchoStar amended its perlxding application to try to colrliect‘ the
, e
deficiencies identified By MSV.E OnF ebruary 9, 2004, however, the Division dismissed
EchoStar’s amended application as incomplete and otherwise not in compliance with the
Commission’s rules. The Division cited two independent reasons.” First, the Division ruled that
EchoStar’s ai)plipation did not comply with Section 25.114(c)(4)(iii) of the rules because it failed

1

to indicate which transpondefs will be connected to which spot beam in either the uplink or
!
downlink direction, thus ma‘tking it impossible to tell where EchoStar intended to use various'
frequencies. EchoStar Disrﬁissal at 2. Second, the Division cited EchoStar’s failure to clearly
identify the downlink frequencies it was requesting. Id. at 1-2. Sp'éciﬁcally, in one table
containing a detailed listing of its frequency ﬁlan, EchoStar specified downlink frequencies in the
10.95-11.2 GHz band. EchoStar November 2003 Amendment, Attachment A, Section A4, Table
A4-1. In two other sections of its amended application, however, EchoStar mentioned downlink
frequencies in the 10.70-10.75 GHz band. See id., Attachment A, Section Al, p.1-2 and Section

A24, p. 26. In a third part of the document, EchoStar provided a Channel Frequency Plan

showing no transponders operating in the 10.70-10.75 GHz band. As a result, the Division ruled

7 See Mobile Satellite Ventures Subsidiary LLC, Petition to Deny, File No. SAT-LOA-
20030827-00179 (filed November 17, 2003) (“MSV Petition to Deny”).

¥ See EchoStar, Amendment, File No. SAT-AMD-20031126-00343 (November 26, 2003)
(“EchoStar November 2003 Amendment”).

? See Letter from Thomas S. Tycz, FCC, to David K. Moskowitz, EchoStar, File Nos. SAT-
LOA-20030827-00179, SAT-AMD-20031126-00343 (February 9, 2004) (“EchoStar
Dismissal”).




tﬁat it was unable to determine the precise frequencies for which EchoStar was applying.
EchoStar Dismissal at 2.'°

EchoStar’s initial challenge to the dismissal of its application. On March 10, 2004,
EchoStar filed a Petition for Reconsideration of this decision.i1 In its Petition, EchoStar did not
dispute that its application contained the errors and omissions identified by the Divisioﬁ. Rather,
EchoStar argued that these errors and omissions were minor and its application was
“substantially complete” taken as a whole. EchoStar Recon Petition at 2. MSV opposed this
Petition, noting that EchoStar’s failure to specify clearly the frequencies it was requesting was
material in that it prejudiced other applicants and potential applicants.'> MSV also explained
that EchoStar’s failqre to indicate which transponders would be connected to which spét beam
deprived MSV of information that would have been useful in determining whether EchoStar’s
coordination proposal is technically feasible. MSV Opposition to EchoStar Recon Petition' at7.

The Bureau'’s rejection of EchoStar’s challenge. On December 27, 2004, the Bureau

released a decision upholding the Division’s dismissal of EchoStar’s application.'’ The Bureau

1% On February 10, 2004, EchoStar refiled an application for the 300 MHz of Planned Ku-band
frequencies it previously requested in its November 2003 Amendment. Sec Application of
EchoStar, File No. SAT-LOA-20040210-00015 (February 10, 2004). This application is second-
in-line behind MSV’s February 2004 amendment. The Bureau subsequently placed EchoStar’s
application on Public Notice. See Report No. SAT-00203 (March 26, 2004). In its Comments
on the application, MSV has explained that the Bureau must defer action on EchoStar’s
application until after MSV’s first-in-line application is processed and granted. See Comments
of MSV, File No. SAT-LOA-20040210-00015 (April 26, 2004) (“MSV Comments”); Response
of MSV, File No. SAT-LOA-20040210-00015 (May 21, 2004) (“MSV Response”).

' See EchoStar, Petition for Reconsideration, File Nos. SAT-LOA-20030827-00179, SAT-
AMD-20031126-00343 (March 10, 2004) (“EchoStar Recon Petition”).

12 See MSV, Opposition to Petition for Reconsideration, File Nos. SAT-LOA-20030827-00179,
SAT-AMD-20031126-00343 (March 24, 2004), at 5-7 (“MSV Opposition to EchoStar Recon
Petition™). '

13 See EchoStar Satellite LLC, Order bn Reconsideration, DA 04-4056 (International Bureau,
December 27, 2004) (“Bureau Decision™).




rejected EchoStar’s contention that the Division applied a “lettelr-perfect?’ rather than a
“substantially complete” standard in reviewing EcI}oSta;’s application. Bureau Decision 9.
The Bureau explailned that under a “substantially corhpiete” stapdérd, a typbgraphical or similar
obvious error would not constitute a sufficient basisl for dismissal, as would be the case if the
Division applied a “letter perfect” standard. Id. 910. The Bureau explained, howeverl, “tha‘t
! . LA
EchoStar’s errors were not merely typographical nor were they minor. /d. First, the Bure‘a'u
noted that EchoStar failed to disclose which antenna beams are connected or switchable to each

‘transponder and TT&C function, which is mandated by Section 25.114(c)(4)(iii) of the

Commission’s rules. Id. § 11. The Bureau noted that this information allows the Commission,

existing operators, and potential applicants “to identify which frequencies and locations are
impacted by the pending application, which ones are avgilable_'an'd the extent to which the _ !
proposed frequency uses an(i locations require coordination.” Id. Second, the Bureau noted that
EchoStar’s application contained discrepancies in requested frequeﬁcy assignments. Id. §12.
The Bureau explained that frequency informétion is “one of the essentiél technical parameters
that is used to determine whether an application is mutually-exclusive with a previously filed
application.” Id.

The Bureau also explained that requiring applications to be substantially complete when
filed is an important part of the new ﬁrsi-come, first-served satellite licensing procedures.
Bureau Decision § 13. The goal of this new licensing procedure is to establish operating rights
“clearly and quickly, and as a result, allow[] licensees to provide service to the public much |
sooner than might be possible under [the] previous licensing procedure.” Id. §9. The Bureau

noted that allowing applicants to cure defects afier they are filed “could adversely impact other

applicants filing complete applications that are ‘second-in-line.”” Id. § 13. Moreover, allowing

s b A R 4 3




applicants to correct deficiencies woﬁld encourage appl_|ica.nts to file incomplete, i;ltemally
. ' ! .
inconsistent applications, which would delay servilce to fhe public. Jd. Finally, the Bureau
explained how dismissal of EchoStar’s application_Was consisténf with precedent. Id. 9§ 14-16.
EchoStar’s current challenge. On January 26, 2005, EchoStar filed the instant

Application for Review of the Bureau’s decision. See EchoStar AFR. EchoStar agaiti admits
| . | i
that its application contained the errors and omissions identified by the Bureau but repeats its

arguments that its application nonetheless met the “substantially complete” standard. EchoStar

also claims that the Bureau has failed to treat similar applications consistently. Id. at 13-17.
i

EchoStar contends that on several occasions the Bureau has allowed applicants to correct

+

deficiencies, rather than dismissing them outright. Id. at 13-14. For the first time, EchoStar also

i Wl
argues that the Bureau cannot dismiss both its amendment and it underlying application without

an explanation as to how this is consistent with precedent. Id.

Discussion

L THE BUREAU PROPERLY APPLIED THE “SUBSTANTIALLY
COMPLETE” STANDARD '

As the Bureau properly concluded, EchoStar’s application failed to clearly identify (i) the
manner in which its transponders and spot beams are to be connected and (ii) the downlink
frequencies that it is requesting. Bureau Decisi;)n at 1-2. EchoStar admits that it made these
omissions. EchoStar AFR at 5, 15. Its only claim is that these omissions were “minor
infractions.” As the Bureau correctly decided, these omissions were matcrial errors which

prejudiced other applicants and potential applicants, thus warranting dismissal. Bureau Decision

q11-12.




A, The EchoStar application failed to provide required information that
was material

The Bureau acted properly in upholding the dismissal of EchoStar’s application because
EchoStar violated an unambiguous Commission rule wheﬁ it failed to identify which
transponders will be connected to which spot beam. 47 C.F.R. § 25.114(c)(4)(iii); see Bureau
Decision q 11. While EchoStar now tries to offer a number of reasons for why this information
may not be relevant to its application, EchoStaf is not at liberty to disregard a Commission rule
because it deems the rule to be inconsequential. EchoStar AFR at 11-12. To the extent EchoStar
believes Section 25.114(c)(4)(iii) was irrelevant, it should have asked the Commission to
eliminate it or, at the very least, request a waiver. See Bureau Decision n.8. But EchoStar never
made such a request or filed a timely showing, and it is too lat¢ to try to do so now.M

In any event, EchoStar fails to demonstrate that information concerning which .
transponders will be connected to which spot beams is irrelevant in its case. EchoStar AFR at
11-12. As the Bureau properly noted and as MSV explained previously, this information would
have been useful in determining which frequéncies and locations are impacted by EchoStar’s
application and whether EchoStar’s coordination proposal is technically workable.> Thus, given
the harm caused to otﬁer applicants, EchoStar’s failure to dem;)nstrate which transponders will

be connected to which spot beam cannot be consider immaterial. As such, EchoStar’s

"4 The Bureau has explained that information provided in a Petition for Reconsideration of a
decision dismissing an application cannot be used to reinstate an initial application. PandmSat
Licensee Corp., Order on Reconsideration, DA 03-3633 (rel. Nov. 13, 2003), at § 7.

13 See Bureau Decision ¥ 11; MSV Opposition to EchoStar Recon Petition at 7. EchoStar claims
that the precise pointing of its spot beams could only be determined after coordination with
MSV. EchoStar AFR at 11. Even if this claim was accurate, it does not excuse EchoStar’s
failure to provide precise pointing of its spot beams for the 50 MHz of Planned Ku-band
frequencies for which it was the only applicant prior to the dismissal of its application (i.e.,
10.70-10.75 GHz and 13.15-13.20 GHz) and for which co-frequency sharing was not applicable.




application was not “substantially complete” as filed, and the Buréau acted properly in upholding
the decision to dismissit. | :

B. The EchoStar application was inconsistent as to what frequencies it
was proposing to use

. The Bureau acted propérly in upholding the dismissal of EchoStar’s aﬁplication because
EchoStar’s appljcatién was internally inconsistent with respect to its requested frequency ..
assignments. See Bureau Decision 12." Given the inconsis.tent frequencies listed in
EchoStar’s application, it appeared that EchoStar was applying for frequencies in the 1. 0.95-11.2
GHz band, though it was impossible to determine ‘with certainty given the references to both the
10.95-11.2 MHz and the 10.70-10.75 GHz band. Clear and accurate specification of frequencies
requested in an application is essential so that potential appliéants have unambiguous nbtice as to
which frequencies are available for assignment, thefeby avoiding prejudice to other potentifil

applicants.!” The frequencies EchoStar was requesting could not be “easily resolved” by looking

16 See 47 C.F.R. § 25.114(c)(4) (requiring application to list radio frequencies requested); 47
C.F.R. § 25.112(a)(1) (listing internal inconsistencies as grounds for dismissal of an application).

Y7 Bureau Decision ¥ 12 (noting that frequency information “is one of the essential technical
parameters that is used to determine whether an application is mutually-exclusive with a
previously filed application™). EchoStar in its AFR also “acknowledges that frequency selection
is an important part of all satellite applications.” EchoStar AFR at 8.

The Commission has previously recognized that inconsistencies in the precise spectrum
requested cannot be considered a mere clerical error because of the potential for prejudice to
other applicants. Mobile Phone of Texas, Inc., Memorandum Opinion and Order, 5 FCC Red
3459 (Chief, Common Carrier Bureau, June 12, 1990). In Mobile Phone, in response to a Public
Notice establishing a 60-day cut-off window for Public Land Mobile Service frequency 152.15
MHz, Mobile Phone filed an application that was internally inconsistent as to whether it was
requesting frequency 152.15 MHz or 152.09 MHz. Mobile Phone later filed a letter clarifying
that it intended to apply for frequency 152.15 MHz. The Mobile Services Division (“MSD”)
deemed this letter to be a major amendment causing Mobile Phone’s application to be filed :
outside of the 60-day cut-off window. The MSD thus dismissed the application. Mobile Phone
filed a Petition for Reconsideration of the MSD’s action seeking reinstatement of its application
arguing that its letter was merely intended “to clarify ambiguous information in its timely filed
application.” /d. 5. The Common Carrier Bureau rejected Mobile Phone’s Petition because




at the application as a whole, as EchoStar contends. EchoStar AFR at 8. While EchoStar now
states that it was applying for frequencies in the 10.70-1‘0.75 Gﬁz band and not the 10.95-11.2
MHz band (id. at 9-10), there was no way for the Commission or potential applicants to divine
EchoStar’s intentions given the internal inconsistencies in its application.'® EchoStar’s post hoc
clarification cannot cure the defects in its application as filed. In this case, due to the ambiguities
in EchoStar’s application, potential applicants were prejuciiced because they were forced fo
consider whethér to expend resources preparing an applicatlion for the 10.70-1 0.75 GHz band

that might ultimately obtain only second-in-line status if EchoStar in fact was ultimately deemed

1
to have applied for these frequencies.

reinstating its application would be unfair to other applicants by increasing the number of
mutually exclusive applicants and would harm the public interest by delaying service to the
public. Id.§ 8. Moreover, while the Common Carrier Bureau recognized that it had been the

practice of the MSD to request corrections regarding minor technical data, it explained that “this
practice is not utilized to correct frequency errors.” Id. n.14.

EchoStar’s attempt to distinguish Mobile Phone is unavailing. EchoStar AFR at 10 n.20. Even
if Mobile Phone’s application was “replete” with inconsistent frequency references, as EchoStar
alleges, nothing in Mobile Phone states or implies that it is the number of inconsistent frequency
references that renders an application unacceptable for filing. Rather, Mobile Phone stands for
the basic proposition that an inconsistent frequency reference in an application must be
considered more than just a mere clerical error because of the prejudicial impact on other
applicants. '

Similar to Mobile Phone, the Commission has held that an application for a broadcast station will
be dismissed if there are internal inconsistencies regarding the coordinates proposed for the
transmitter site. Coachella Valley Wireless Corp., Memorandum Opinion and Order, 7 FCC Red
4252 (July 2, 1992). Among other things, such information is crucial for determining the
distance from the proposed site to other proposed or existing broadcast facilities and to the
community of license necessary to determinations of mutual exclusivity and compliance with
spacing rules. Ocean Waves Broadcasting, Hearing Designation Order, 3 FCC Rcd 4637
(Chief, Audio Services Division, August 3, 1988).

'8 As the Bureau noted in upholding the Division’s dismissal, it is not the responsibility of the
Commission “to select for an applicant the desired frequencies from among differing frequencies
provided in an application.” Bureau Decision § 12.
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C. The Division and the Bureau were not required to provide EchoStar

an opportunity to supplement or clarify its application; such an
opportunity would undermine the new licensing procedures

As the Bureau properly concluded, Echo.Stzl.ir’»s assertion that the Bureau should have
requested that EchoStar provide the missing information and clarify the ambiguiﬁes in its
application undermines the intent of the new ﬁrst-éome, ﬁrst-slerved policies. EchoStar AFR at
12; see Bureau becision 9 13. Under EchoStar’s view, an applicant could ﬁle.an incompléte and -
ambiguous application and wait for the Bureau to request a.ny missing information and to clarify
any ambiguities.'” If the Bureau were té adopt such a policy, however, the public interest in
"axpedited licensing, service to the public, and use of available spectrum wouid be disserved
while the Bl'lreali takes time to investigate lwhat an applicant intended to request in its '
application. The Commission adopted first-come, first-served to .e)lipedite satellite licensingy !

This goal would not be served if the Bureau continued plast policies of requesting applicants to

clarify materially deficient applications.”
D. The decisions of the Division and the Bureau are fully consistent with

precedent; in the other cases EchoStar cites, the Bureau permitted
supplemental filings only because the rules were ambiguous

EchoStar is wrong when it argues that the Bureau deviated from precedent in dismissing
its application while in other cases it has simply requested clarifying information from applicants

rather than dismissing the application. EchoStar AFR at 13-16. The cases EchoStar cites are

1% As the Bureau explained, “allowing applicants to ‘cure’ defects, of the type noted herein, after
filing could encourage applicants to file incomplete, internally inconsistent, or otherwise
defective applications to receive ‘first-in-line’ status. This is patently inconsistent with the
rationale underlying the “first-come, first-served’ procedure, which is designed to expedite
service to the public.” See Bureau Decision Y 13 (emphasis in original).

2 See PandmSat Licensee Corp., Order on Reconsideration, DA 03-3633 (rel. Nov. 13, 2003),
at § 6 (“PanAmSat’s argument that dismissal of its application as incomplete is inconsistent with
previous practices is not convincing . . . Finding incomplete applications acceptable for filing is
not consistent with the rules and policies adopted by the Commission in the [SSLR] Order and
only serves to create uncertainty and inefficiencies in the licensing process.”).
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inapposite because none involved internally conflicting requests for frequencies or failure to
idéntify which transponders will be connected to which spot beam. Rather, they all involved at

most an applicant’s failure to comply with an ambiguous rule.* In such an instance, it is normal

2! See Bureau Decision 9 14 (“In those unusual instances where the Commission’s satellite
information requirements have not been clearly set forth in a Commission rule, Order or Public
Notice, we issue Public Notices to clarify the rules, but do not dismiss applications that do not
contain the relevant information if they were filed before the release of the Public Notice.”)

See Letter from Robert Nelson, Satellite Division, FCC, to Lon C. Levin, Vice President, Mobile
Satellite Ventures Subsidiary LLC, File No. SAT-AMD-20031118-00335 (April 23, 2004)and
Letter from Thomas S. Tycz, Chief, Satellite Division, FCC, to Lon C. Levin, Vice President,
Mobile Satellite Ventures Subsidiary LLC, DA 04-1095, File No, SAT-AMD-20040209-00014
(April 23, 2004). In these cases, the Bureau had issued a Public Notice in December 2003
clarifying an ambiguity in its rules regarding the need for a two-degree spacing analysis. See
December 2003 Public Notice. Consistent with this Public Notice, the Bureau dismissed an
amendment filed by MSV filed after December 2003 without this analysis but asked MSV to file
a supplemental analysis in connection with an application that was filed prior to December 2003.
Given the ambiguity in the Commission’s requirements, it was appropriate for the Bureau to
require MSV to supplement rather than to dismiss the application filed before the issuance of the

Public Notice clarifying the ambiguity. Conversely, in EchoStar’s case, there is no ambiguity in
the requirements it failed to meet.

EchoStar also cites DirecTV Enterprises LLC, Order and Authorization, 19 FCC Rcd 7754
(2004). See also Letter from Thomas S. Tycz, Chief, Satellite Division, FCC to David K.
Moskowitz, EchoStar Satellite Corp., File Nos. SAT-LOA-20030605-00109, SAT-LOA-
20030606-00107, SAT-LOA-20030609-00113 (Feb. 12, 2004). In these cases, the Bureau had
issued a Public Notice in January 2004 clarifying that, although DBS applicants are not subject
to first-come, first-served processing, they are nonetheless subject to the same “substantially
complete” standard adopted in the SSLR Order for other satellite applicants. See DBS Public
Notice, 19 FCC Red 1346 (2004). The Bureau requested the DBS applicants to supplement
applications filed prior to January 2004 with certain information. Given the ambiguity in the
Commission’s requirements pertaining to DBS applicants, it was appropriate for the Bureau to
require the DBS applicants to supplement rather than to dismiss the applications filed before the
issuance of the Public Notice clarifying the ambiguity. Conversely, in EchoStar’s case, there is
no ambiguity in the requirements it failed to meet.

Finally, EchoStar cites two additional cases, Letter from Thomas S. Tycz, FCC, to Peter
Hadinger, Northrop Grumman Space & Mission Systems Corporation, File No. SAT-AMD-
20040312-00032 et al, DA 04-1725 (June 16, 2004) and Letter from Thomas S. Tycz, FCC, to
David M. Drucker, contactMEO Communications, LLC, File No. SAT-AMD-20040322-00057 .
et al, DA 04-1722 (June 16, 2004). In these cases, the Bureau had issued two Public Notices in
June 2004 clarifying ambiguities in its rules regarding (i) the need for a two-degree spacing
analysis when there are no satellites using the same frequencies within two degrees of the
proposed orbital location, and (ii) the information required for a casualty risk assessment. See
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and appropriate for the Bureau to permit the applicant to supplement its application rather than
|
. ! ) i .
have it dismissed. EchoStar places significant weight on an unchallenged Branch-level decision

allowing an applicant to file supplemental information. See EchoStar AFR at 14-17 (citing Loral
Skyner).”? This case, however, is fundamentally different than the case here because the

application in that case included all the information required by the Commission’s rules. Bureau
| : X L
Decision § 16. The Bureau later requested the applicant to simplify the technical information

provided and to verify certain assertions made, but it never challenged the completeness of the

application.23 In a case where an applicant complies with the Commission’s rules, it is
‘ .

appropriate to request clarifications rather than to dismiss the application.?* Unlike the applicant

|
i

in that case, however, EchoStar failed to comply with two unambiguous Commission rules when

. ) it
it (i) omitted information regarding the manner in which its transponders and spot beams are to

June 2004 Public Notice; Public Notice, SPB-208, DA 04-1724 (June 2004). Given the
ambiguity in the Commission’s requirements, it was appropriate for the Bureau to reinstate
applications dismissed prior to the release of the Public Notices for failing to provide the
information as clarified. Conversely, in EchoStar’s case, there is no ambiguity in the
requirements it failed to meet.

2 See Letter from William Howden, Chief, Systems Analysis Branch, Satellite Division,
International Bureau, FCC, to Stan Edinger, Loral Skynet Network Services, Inc., File No. SES-
MOD-20030919-01302 (October 16, 2003) (“Loral Skyner”).

3 The Bureau acknowledged that it had not defined the showing required for an “effective
competitive opportunities” analysis, thus making it appropriate for the Bureau to require the
applicant in Loral Skynet to provide supplemental information in connection with this analysis
rather than dismissing its application. See Bureau Decision n.52 (noting that the “Commission’s
rules do not require the applicant to provide specific documentation to affirm market access”).

24 EchoStar places particular emphasis on a footnote in which the Bureau stated that, even if the
Systems Analysis Branch erred in failing to dismiss the application in Loral Skynet, the Bureau
need not repeat the error here. EchoStar AFR at 17 (citing Bureau Decision § 16 n.45). While
accurate, this statement is nonetheless dicta and thus has no decisional significance here. '
Moreover, the Bureau did not state that it made a mistake in Loral Skynet. In fact, the Bureau
clearly explained why it was proper to request supplemental information in Loral Skynet
(because the applicant complied with all Commission rules and requirements) and inappropriate
in this case (because EchoStar violated two unambiguous Commission rules which resulted in
prejudice to the public and potential applicants). Bureau Decision § 16.
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be connected and (ii) failed to precisely identify the downlink frequencies that it was
: L : ' -
requesting.”> Moreover, unlike in the present case, there was no‘l evidence in the case EchoStar

cites that other applicants or the public were prejudiced by the Bureau’s having requested

clarifications rather than dismissing the application.?®

25 If the Commission were to reinstate EchoStar s application, fundamental fmmess would N
dictate that the Bureau re-evaluate and potentially reinstate the approximately twenty other
applications that have been dismissed since the beginning of first-come, first-served processing
for failing to provide information mandated by unambiguous Commission rules and policies. In
none of these cases did the Bureau afford applicants the opportunity to supplement their
applications given the clear requirements of the Commission’s rules. See, e.g., Letter from Fern
J. Jarmulnek, Deputy Chief, Satellite Division, Int’l. Bur., FCC to Mr. Rabert Lewis, SkyTerra
Communications Inc., DA 05-274, File Nos. SAT-LOA-20041029-00205, SAT-AMD-
20041202-00215 (February 3, 2005) (dismissing application for failing to include downlink link
budgets and appropriate antenna contour diagrams); Letter from Thomas S. Tycz, Chxef Satellite
Division, Int’l. Bur,, FCC to Mr. Brian Park, AfriSpace, Inc., DA 04-1719, File No. SAT-LOA—
20040413-00082 (June 16, 2004) (dismissing application for failure to specify sufficient crols-
polarization isolation); Letter from Thomas S. Tycz, Chief, Satellite Division, Int’l. Bur., FCC to
Mr. Koichiro Matsufuji, Space Communications Corporation, DA 04-730, File No. SAT-PPL-
20040120-00006 (April 22, 2004) (dismissing application for failure to provide technical
information); Letter from Thomas 8. Tycz, Chief, Satellite Division, Int’l. Bur., FCC to Mr.
Vicente Rubio Carreton, Hispamar Satellites, S.A., File No. SAT-PPL-20040106-00001 (Feb.
24, 2004) (dismissing application for failure to provide technical information); Letter from
Thomas S. Tycz, Chief, Satellite Division, Int’l. Bur., FCC to David K. Moskowitz, EchoStar
Satellite Corp. DA 03-3893, File No. SAT-LOA-20030827-00170 (Dec. 8, 2003) (dismissing an
application for failing to request a waiver to use proposed frequencies); Letter from Thomas S.
Tycz, Chief, Satellite Division, Int’l. Bur., FCC to Kalpak Gude, PanAmSat Licensee Corp., DA
03-3313, File Nos. SAT-LOA-19951012-00165, SAT-AMD-19960202-00016, and SAT-AMD-

20030827-00284 (Oct. 22, 2003) (dismissing application and amendment for failing to provide
gain contours).

26 See Bureau Decision ¥ 12 (stating that information concerning which transponders will be
connected to which spot beam “allows the Commission, existing operators and potential
applicants to identify which frequencies and locations are impacted by the pending application,
which ones are available and the extent to which the proposed frequency uses and locations
require coordination”); see also MSV Opposition to EchoStar Recon Petition at 7 (noting that
EchoStar’s failure to identify which transponders will be connected to which spot beam deprived
MSYV of information that would have been useful in determining whether EchoStar’s sharing
proposal is technically feasible); id. at 5-7 (noting that EchoStar’s failure to specify which
frequencies it was requesting prejudiced potential applicants by forcing them to consider whether
to risk expending resources preparing an application for the 10.70-10.75 GHz band that might

ultimately obtain only second-in-line status if EchoStar in fact was ultimately deemed to have
applied for these frequencies).
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E. The Division and the Bureau properly decided to dismiss both the
original application and the subsequent amendment

EchoStar is also wrong when it argues that the Bureau deviated from precedent by
dismissing its August 2003 application in addition to its November' 2003 amendment. EchoStar
AFR at 17. This argument ignores the fact that both its original application and its subsequent
amendment contained the same failure to identify the connections between the spot beams.and
transponders. It also ignores the fact that the failure of the ori ginal application to seek a waiver
of NG 104 was the basis for the dismissal of another EchoStar application ﬁléd the same day.”’
MSV challenged the original application on this éomd, among others, and this issue must be
addressed before the Commission’s gives any consideration to reinstatement of EchoStar’s

application. Finally, EchoStar never raised this argument before the Bureau in its Petition for

Reconsideration, and it is thus barred from raising this issue in its Application for Review. 47

C.F.R. § 1.115(c).®

27 See Letter from Thomas S. Tycz, Chief, Satellite Division, FCC to David K. Moskowitz,

EchoStar Satellite Corp., DA 03-3893, File No. SAT-LOA-20030827-00170 (December 8,
2003).

2 The two cases EchoStar cites to support its claim arc inapposite. In the MSV case, the Bureau
issued a Public Notice in December 2003 clarifying an ambiguity in its rules regarding the need
for a two-degree spacing analysis. See December 2003 Public Notice. Consistent with this
Public Notice, the Bureau dismissed an MSV amendment that was filed after December 2003
without this analysis but asked MSV to file a supplemental analysis in connection with the
underlying application that was filed prior to December 2003. See Letter from Robert Nelson,
Satellite Division, FCC, to Lon C. Levin, Vice President, Mobile Satellite Ventures Subsidiary
LLC, File No. SAT-AMD-20031118-00335 (April 23, 2004) (requesting supplemental
information for application filed prior to December 2003) and Letter from Thomas S. Tycz,
Chief, Satellite Division, FCC, to Lon C. Levin, Vice President, Mobile Satellite Ventures
Subsidiary LLC, DA 04-1095, File No. SAT-AMD-20040209-00014 (April 23, 2004)
(dismissing amendment to same application filed after December 2003). Given the clarification
of the ambiguity in the Commission’s requirements, it was approprate and consistent with
established policy for the Bureau to keep MSV’s underlying application on file while dismissing
its amendment. MSV’s amendment was subsequently reinstated because the Bureau found that
its requirements were ambiguous. See MSV Reinstatement Order.
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IL COMMISSION REVIEW MUST BE FAIR TO MSV

‘ [ : '
A. The Commission must consider the deficiencie§ MSV raised in its
2003 Petition to Deny '

1
Before the Commission permits EchoStar to amend its application to correct its errors, it

must also address the deficiencies raised in MSV’s 2003 Petition to Deny. See MSV Petition to

Deny, supra note 7. As discussed above, these include at least one deficiency -- the faillﬁre to.

|
)

request a waiver of the prohibition on the use of the frequencies for domestic service -- that has

already been the basis for dismissal of another application EchoStar filed simultaneously.”

o

In the SES case, the applicant included an analog emission designator for the first time in an
amendment but failed to provide required technical information for this type of service. See
Letter from Thomas S. Tycz, Chief, Satellite Division, FCC to Karis A. Hastings, Counsel for
SES Americom, Inc., DA 04-1707, File No. SAT-AMD-20040528-00110 (June 10, 2004). The

original underlying application, however, was substantially complete as filed and thus was not
dismissed.

Moreover, unlike in the MSV and SES cases, the Division found that EchoStar’s amendment
subsumed its original application. EchoStar Dismissal at 1. The Division acted consistently
with established precedent in dismissing EchoStar’s original application and amendment based
on the finding that the amendment subsumed the original underlying application. See Letter
from Thomas S. Tycz, Chief, Satellite Division, Int’l. Bur., FCC to Kalpak Gude, PanAmSat
Licensee Corp., DA 03-3313, File Nos. SAT-LOA-19951012-00165, SAT-AMD-19960202-
00016, and SAT-AMD-20030827-00284 (Oct. 22, 2003) (dismissing both application and
amendments based on finding that original application was subsumed by subsequent
amendments); see also Letter from Thomas Tycz, FCC, to Peter Hadinger, Northrop Grumman
Space & Mission Systems Corporation, File No. SAT-LOA-19970904-00081 et al (May 18,
2004) (dismissing an underlying application based on a deficient amendment because
amendment replaced technical information in underlying application). In the MSV case, the
Bureau properly did not make a finding that MSV’s February 2004 amendment subsumed its
original application. MSV stated that its amendment was filed solely to request an additional 50
MHz of feeder link spectrum. MSV February 2004 Amendment at 1. While MSV amended and
restated the Technical Appendix from its November 2003 application “for the convenience of
Commission staff” (id. at 1-2), MSYV never stated or implied that this amendment was intended
to replace the November 2003 application in its entirety.

2 See Letter from Thomas S. Tycz, Chief, Satellite Division, FCC to David K. Moskowitz,

EchoStar Satellite Corp., DA 03-3893, File No. SAT-LOA-20030827-00170 (December 8,
2003).
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B. The Commission must treat any amendment by EchoStar as a major
amendment ‘ ’ : !

|
EchoStar asked the Bureau to reinstate its apphcatlon and stated that after remstatement it

would file a further amendment correcting the errors in its apphcahon EchoStar Recon Petition

at 11. This would require EchoStar to change the frequenc1es it is requesting in one of the

conflicting sections of its application. 'I"he Commission’s 'rules, however, specify that any‘ .
“change” in the frequencies requested in a pending application is a major amendment. 47 C.F.R.
§ 25.116(b)(2).>° A rpajor amendment to a pending application causes the application to be
¢onsidered newly filed. SSLR Order § 139. Thus, even if the Bureau reinstates EchoStar’ls
application, it must be considered as filed at the time EchoStar files its further major‘ ameﬁdment.

C. The Commission should not penalize MSYV for relying on the dismissal
of EchoStar’s application in amending its own gpplication . !

Even before EéhoStér’s application was dismisséd, MSV was first-in-line relative to
EchoStar for 250 MHz. Since the dismissal, and in reliance on it, MSV submitted an amendment
requesting the additional 50 MHz, for whichAit is now also first in line. Moreover, MSV has
relied on the availability of these frequencies to design and develop its next-generation system,
including negotiations with satellite manufacturers. A decision now to reinstate EchoStar’s
application thus has the potential to be extremely prejudicial to MSV.

Should the Commission nonetheless reinstate EchoStar’s application nunc pro tunc as
filed on November 26, 2003, the Bureau should ensure at a minimum that EchoStar does not
assume first-in-line status with respect to the 250 MHz of Planned Ku-band spectrum for which

MSYV onginally filed in December 2000 (11.2-11.45 GHz band {downlink) and 12.75-13.00 GHz

30 See also Mobile Phone (holding that a letter purporting to correct a “clerical error” as to which
frequency was requested constitutes a major amendment that caused the application to be
considered newly filed).
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band (uplink)). In MSV’s February 2004 Amendment, MSV merely requested the additional 50
MHz of Planned Ku-band spectrum for which it did not previously ap;l)ly in December 2000
(10.70-10.75 GHz (downlink) and 13.15-13.20 GHz (uplink)). The Bureau.’s dismissal of
EchoStar’s application clarified any ambiguity as to whether EchoStar in fact had an application
on file for frequencies in the 10.70-10.75 GHz band. Based on this dismissal, MSV Wés able to
amend its application to add these additional frequencies and obtain first-in-line status. To
obtain first-in-line status, MSV had no choice but to file this amendment immediately upon
dismissal of EchoStar’s application before any other potential applicant submitted an application
and before a challenge of the Bureau’s decision became final.®' EchoStar has agreed that MSV

should retain first-in-line status for the 250 MHz of Planned Ku-band frequencies for which

MSV originally filed in December 2000,

31 1f MSV had waited until a challenge of the Bureau’s decision became final to file this
amendment, MSV would have been prevented from obtaining first-in-line status by EchoStar
refiling its application at any time while its challenge was pending. Indeed, EchoStar did
precisely this by simultaneously challenging the Bureau’s decision and refiling a corrected
application.

32 See EchoStar, Reply, File Nos. SAT-LOA-20030827-00179, SAT-AMD-20031126-00343
(April 5, 2004), at 9 (“EchoStar accepts that upon reinstatement of its application it should not
assume first-in-line status for the frequencies originally requested by MSV.”).
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Conclusion

MSYV requests that the Commission act consistently'with the views expressed herein.

Respectfully s_ubmitted,
: ‘ )
Fo Ll L CG,,
Bruce D. Jacobs Lon C. Levin
David S. Konczal Vice President ’
SHAW PITTMANLLP MOBILE SATELLITE VENTURES
2300 N Street, N.W. SUBSIDIARY L1.C
Washington, D.C. 20037 10802 Park Ridge Boulevard
(202) 663-8000 Reston, Virginia 20191
| (703) 390-2700

Dated: February 10, 2005
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