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m
unications Services
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P
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L
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U

T
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O
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T
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N
T
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P
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E
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O
L

D
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E
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V
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E
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N
D
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A

L
 P

O
IN

T
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Pursuant to the rules of the Federal C
om

m
unications C

om
m

ission ("FC
C

"), 47

C
.F.R

. Part 63, IX
C

 International, Inc. ("IX
C

 International") and Progress International, L
.L

.C
.

("Progress"), through counsel, hereby subm
it an application for nunc pro tunc approval of a

transfer of control of P
rogress to IX

C
 International. P

rogress is authorized under S
ection 214 of
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Pursuant to the rules of the Federal C
om

m
unications C

om
m

ission ("FC
C

"), 47

C
.F.R

. Part 63, IX
C

 International, Inc. ("IX
C

 International") and Progress International, L
.L

.C
.

("Progress"), through counsel, hereby subm
it an application for nunc pro tunc approval of a

transfer of control of P
rogress to IX

C
 International. P

rogress is authorized under Section 214 of

7846.1



the C
om

m
unications A

ct to provide international telecom
m

unications services on a nondom
inant

basis. IX
C

 International, w
hich is a holding com

pany, is not a com
m

on carrier.

IX
C

 International is a subsidiary of IX
C

 C
om

m
unications, Inc. ("IX

C
") and IX

C

Internet Services, Inc. IX
C

 Internet is a w
holly ow

ned subsidiary of IX
C

 C
om

m
unications

Services, Inc., w
hich in turn is a w

holly ow
ned subsidiary of IX

C
. IX

C
's shares of com

m
on stock

are traded on the N
A

SD
A

Q
 Stock M

arket. Progress is a T
exas L

im
ited L

iability C
om

pany w
hich

w
as form

erly com
posed of tw

o m
em

ber com
panies -- L

ink N
et International, Inc. (w

hich w
as a

w
holly ow

ned subsidiary of IX
C

) and W
estel International, m

c, each of w
hich held a

50
percent

ow
nership interest. O

n F
ebruary

25,
1997, L

ink N
et's interest in Progress w

as sold to Sum
m

er

Street, Inc., another w
holly ow

ned subsidiary of IX
C

. Sum
m

er Street, Inc. changed its nam
e to

IX
C

 International, Inc. on Septem
ber 4, 1999. A

ccordingly, Progress' current m
em

ber com
panies

are IX
C

 International and W
estel. It is this transfer of L

ink N
et's m

em
bership interest to IX

C

International, Inc. for w
hich the parties now

 seek nunc pro tunc approval.

P
rogress' Section 214 application w

as filed on January 17, 1997. P
rogress w

as

granted its Section 214 authorization in an O
rder, A

uthorization and C
ertificate released on July

9,
1999.

D
ue to an oversight, the change in ow

nership from
 L

ink N
et to IX

C
 International w

as

not disclosed to the FC
C

 w
hile P

rogress' Section 214 application w
as pending. T

hrough this

application, the parties seek to rem
edy the oversight involving the transfer of control of L

ink N
et's

m
em

bership interest in Progress to IX
C

 International, and accordingly, the parties request that the

FC
C

 approve the transfer nunc pro tunc.

A
pproxim

ately 16 m
onths after L

ink N
et's m

em
bership interest w

as sold to IX
C

International (then Sum
m

er Street), L
ink N

et w
as m

erged into IX
C

 C
om

m
unications Services,

7846.1
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Inc. ("IX
C

-C
SI"), w

hich w
as know

n at that tim
e as IX

C
 L

ong D
istance, Inc. B

efore m
erging

L
ink N

et into IX
C

 L
ong D

istance (now
 IX

C
-C

SI), the parties filed w
ith the FC

C
 a 'P

ro Form
a

A
pplication for A

pproval of a M
erger of E

ntity H
olding Section 214 A

uthorization to Provide

R
esold Services B

etw
een the U

nited States and International Points" ("M
erger A

pplication") in

File N
o. IT

C
-98-422-T

C
. T

he M
erger A

pplication w
as approved on June 11, 1998, and the L

ink

N
et m

erger w
as consum

m
ated on June 16, 1998. W

hen the L
ink N

et m
erger w

as contem
plated,

how
ever, counsel failed to recall that L

ink N
et w

as one of Progress' m
em

ber com
panies. H

ad

counsel m
ade this connection, the fact that L

ink N
et's m

em
bership interest in Progress had

previously been sold to IX
C

 International w
ould have been discovered, and the parties w

ould

have filed this N
unc Pro T

unc application along w
ith the L

ink N
et M

erger A
pplication. A

gain,

the parties are seeking to correct this situation w
ith the instant N

unc Pro T
unc application.

N
one of the entities involved -- IX

C
 International, L

ink N
et, or Progress, sought

to conceal the transfer of L
ink N

et's m
em

bership interest. R
ather, the failure to alert the FC

C
 to

the transfer of control at issue w
as purely unintentional.

T
he sale of L

ink N
et's m

em
bership interest in Progress to IX

C
 International w

as

necessary to provide sufficient funding for Progress to operate as a telecom
m

unications carrier.

B
ecause of its corporate structure, L

ink N
et w

as unable to provide the funds Progress w
ould need

for its operations.
A

ccordingly, L
ink N

et's m
em

bership interest w
as sold to an affiliate, IX

C

International (then Sum
m

er Street) for fair m
arket value. IX

C
 International had the resources

necessary to adequately capitalize Progress. T
hus, the transfer of L

ink N
et's

50
percent

ow
nership interest in Progress w

as clearly in the public interest because the sole purpose of the

transaction w
as to assist Progress, a new

 potential com
petitor in the international m

arketplace.
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T
he transfer of L

ink N
et's m

em
bership interest w

as from
 one affiliated com

pany to

another -- L
ink N

et and IX
C

 International both had the sam
e ultim

ate corporate parent, IX
C

C
om

m
unications, Inc. T

he transfer to IX
C

 International has had no effect on how
 P

rogress

w
ould be operated, other than to ensure that P

rogress received adequate funding. IX
C

International and W
estel rem

ain Progress' only m
em

ber com
panies, each w

ith a 50 percent

interest, and Progress continues to operate under its ow
n Section 214 authorization.

A
ccordingly, the public interest has not been and w

ill not be adversely affected by the transfer of

control to IX
C

 International of L
ink N

et's m
em

bership interest in Progress.

A
ccording to the FC

C
's fee schedule, Fee C

ode C
U

T
, a check in the am

ount of

$780.00 is attached.

In support of this request, the follow
ing inform

ation is subm
itted as required by

Section 63.18 of the C
om

m
ission's R

ules:

(a)
T

he nam
es and addresses of the A

pplicants are:

IX
C

 International, Inc.
1122 C

apital of T
exas H

ighw
ay South

A
ustin, T

exas 78746
T

elephone: (512) 231-5100

Progress International, L
.L

.C
.

1122 C
apital of T

exas H
ighw

ay South
A

ustin, T
exas 78746

T
elephone:

(512)
231-5100

(b)
IX

C
 International is incorporated under the law

s of the State of D
elaw

are.

Progress is a lim
ited liability com

pany organized under the law
s of the State of T

exas.

(c)
C

orrespondence concerning this A
pplication should be sent to:

Jam
es E

. M
agee, E

sq.
K

ristie Stokes H
assett, E

sq.

7846.1
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R
eboul, M

acM
urray, H

ew
itt,

M
aynard &

 K
ristol

Suite 406
1111 19th Street, N

.W
.

W
ashington, D

.C
. 20036

T
elephone: (202) 429-0004

Facsim
ile: (202) 429-8743

(d)

	

Progress is a nondom
inant provider of telecom

m
unications services. Progress

currently has resale and facilities-based authority to provide international telecom
m

unications

services pursuant to the C
om

m
ission's O

rder, A
uthorization and C

ertificate ("O
rder") in File N

o.

IT
C

-97-048, released on July 9, 1997. IX
C

 International is not a com
m

on carrier, but is rather a

holding com
pany.

N
ot applicable.

N
ot applicable.

N
ot applicable.

Pursuant to Section 63.18(h)(1) of the C
om

m
ission's R

ules, IX
C

 International

hereby certifies that it is "affiliated" w
ith a foreign carrier in the U

nited K
ingdom

, Storm

T
elecom

m
unications, L

im
ited ("Storm

"). IX
C

 International holds a forty percent ow
nership

interest in Storm
. T

elenor C
arrier Services A

S also holds a forty percent ow
nership interest in

Storm
, and C

larion R
esources C

om
m

unications C
orporation holds a ten percent interest. Storm

is a com
petitive international telecom

m
unications carrier, w

hich is incorporated in the U
nited

K
ingdom

. Storm
 is not a local exchange carrier. Storm

, w
hich has sw

itches in L
ondon, E

ngland

and Frankfurt, G
erm

any, began operating in the U
nited K

ingdom
, G

erm
any, the N

etherlands, and

France on June 15, 1998. In the future, Storm
 intends to operate in A

ustria, B
elgium

, Italy,

N
orw

ay, Spain, and Sw
itzerland. Storm

 is registered in N
orw

ay and Sw
itzerland, and has a

7846.1
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license application pending in A
ustria.

A
dditionally, Progress is affiliated w

ith a foreign carrier in

M
exico, M

arcaT
el, S

.A
. de C

V
. ("M

arcatel"). P
rogress currently holds a 47 percent ow

nership

interest in M
arcaT

el.
M

arcaT
el is a com

petitive long distance and international carrier in M
exico.

A
s noted in the C

om
m

ission's O
rder granting Progress its Section 214 authorization: "M

arcaT
el

has a lim
ited m

arket share, no m
arket pow

er, and a lack of control over bottleneck services or

facilities."

Pursuant to Section 63.18(h)(2) of the C
om

m
ission's R

ules, the ultim
ate parent

corporation of IX
C

 International is IX
C

 C
om

m
unications, Inc. ("IX

C
"), w

hich is a publicly held

D
elaw

are corporation that supplies telecom
m

unications capacity. IX
C

's address is 1122 C
apital

of T
exas H

ighw
ay South, A

ustin, T
exas 78746. O

nly one shareholder of IX
C

, G
eneral E

lectric

P
ension T

rust, currently ow
ns m

ore than ten percent of IX
C

's shares. In regards to the G
eneral

E
lectric Pension T

rust, no one beneficiary of the pension trust ow
ns ten percent or m

ore of the

pension trust and no one beneficiary of the pension trust ow
ns ten percent or m

ore of the IX
C

stock held by the pension trust. IX
C

 International is not a com
m

on carrier subject to the

C
om

m
unications A

ct, and accordingly, the FC
C

's interlocking directorate rules are inapplicable.

Pursuant to Section 63. 18(h)(3), IX
C

 International certifies that it is not affiliated

w
ith any U

.S. international carrier w
hose facilities-based services it proposes to resell.

Pursuant to Section 63.1 8(h)(5) and (6), IX
C

 International states that the countries

in w
hich Storm

 either operates or intends to operate -- A
ustria, B

elgium
, France, G

erm
any, Italy,

the N
etherlands, N

orw
ay, Spain, Sw

itzerland, and the U
nited K

ingdom
 -- are all m

em
bers of the

W
orld T

rade O
rganization. In addition, M

arcaT
el operates in M

exico, w
hich is also a m

em
ber of

the W
orld T

rade O
rganization.
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Pursuant to Section 63.1 8(h)(8), under Section 63.1 0(a)(3), Progress should

presum
ptively be treated as a non-dom

inant carrier. Further, IX
C

 International cannot be a

dom
inant carrier, since it is not a com

m
on carrier. Section 63. 10(a)(3) provides that if a foreign

affiliate lacks a fifty percent m
arket share in the international transport and the local access

m
arkets on the foreign end of the route, "the U

.S. carrier shall presum
ptively be classified as non-

dom
inant." Storm

, w
hich is affiliated w

ith IX
C

 International, is a relatively new
 entrant in the

international telecom
m

unications m
arket. T

hus, Storm
 has no ability to discrim

inate against

unaffiliated U
nited States carriers. T

herefore, Storm
 lacks sufficient m

arket pow
er in any foreign

m
arket to affect com

petition adversely in the U
.S. m

arket. Sim
ilarly, M

arcaT
el, is also a

relatively new
 m

arket entrant, has no m
arket pow

er in M
exico to affect com

petition adversely in

the U
.S

. m
arket. (

	

the C
om

m
ission's O

rder granting Section 214 authorization to Progress in

File N
o. IT

C
-97-048.) A

ccordingly, Progress and IX
C

 International are presum
ptively non-

dom
inant carriers.

(i)

	

Pursuant to section 63.18(i), IX
C

 International certifies that it has not agreed to

accept special concessions directly or indirectly from
 any foreign carrier w

ith respect to any U
.S.

international route w
here the foreign carrier possess sufficient m

arket pow
er on the foreign end of

the route to affect com
petition adversely in the U

.S. m
arket and w

ill not enter into such

agreem
ents in the future.

(j)
Pursuant to Section 63.18(j), IX

C
 International certifies that no party to this

A
pplication, as defined in § 1.200 1 through 1.2003 of the C

om
m

ission's rules, is subject to a

denial of Federal benefits pursuant to Section 5301 of the A
nti-D

rug A
buse of 1988.

(k)

	

Pursuant to Section 63.18(k), IX
C

 International qualifies for stream
lined

processing of this A
pplication. Section 62. 12(c)(1)(i) provides that stream

lined processing is

7846.1
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available w
here the A

pplicant qualifies for a presum
ption of non-dom

inance under Section

63.1 O
(a)(3).

A
s dem

onstrated above, both Progress and IX
C

 International qualify for a

presum
ption of non-dom

inance under this section because their affiliates currently lack sufficient

m
arket pow

er in the foreign m
arketplace.

A
ccordingly, this application is entitled to stream

lined

processing under Section 63.18(k).

	

T
he V

erification of IX
C

 International is attached hereto as E
xhibit "A

."

C
O

N
C

L
U

S
IO

N

In light of the foregoing, IX
C

 International and Progress request that this

application be granted.

R
espectfully subm

itted,

IX
C

 IN
T

E
R

N
A

T
IO

N
A

L
, iN

C
.

PR
O

G
R

E
SS iN

T
E

R
N

A
T

IO
N

A
L

, L
.L

.C
.

B
y:

Ja
m

s E
. M

e
e

K
ristie Stokes H

assett
R

E
B

O
U

L
, M

acM
IJR

R
A

Y
, H

E
W

IT
T

,
M

A
Y

N
A

R
D

 &
 K

R
T

ST
O

L
Suite 406
1111 19th Street, N

.W
.

W
ashington, D

.C
. 20036

(202) 429-0004

M
ay 12, 1999
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V
E

R
IF

IC
A

T
IO

N
 O

F
 A

P
P

L
IC

A
N

T

O
n behalf of IX

C
 International, Inc. ("IX

C
 International"), and pursuant to

S
ection 1.2001-1.2003 of the C

om
m

ission's R
ules, 47 C

.F
.R

. § 1.2001-1.2003, T
hereby certify

that neither IX
C

 International nor any party to this application is subject to a denial of Federal

benefits that includes FC
C

 benefits pursuant to Section 5301 of the A
nti-D

rug A
buse A

ct of

1988, 21 U
.S

.C
. §

853(a).

I also certify that the statem
ents m

ade in the foregoing "A
pplication for A

pproval

N
unc P

ro T
unc of T

ransfer of C
ontrol of E

ntity H
olding Section 214 A

uthorization to P
rovide

R
esold Services B

etw
een T

he U
nited States and International P

oints' are true, com
plete, and

correct to the best of m
y know

ledge and are m
ade in good faith.

IX
C

 IN
T

E
R

N
A

T
IO

N
A

L
, IN

C
.

B
c
e
y

7

S
n

in
r

	

P

G
e
,'I"

ie
Y

&
 e

c
re

ta
ry

D
ate:

	

M
ay 11, 1999
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