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March 21, 2013  

VIA IBFS 

Ms. Marlene H. Dortch, Secretary 
Federal Communications Commission 
445 12th Street, S.W. 
Washington, D.C. 20554 

Re: Applications for Assignment of Domestic and International Section 214 
Authorizations and Requests for Special Temporary Authority, File Nos. 
ITC-ASG-20130130-00035, ITC-ASG-20130130-00037, ITC-STA-
20130130-00036, and ITC-STA-20130130-00038 

Dear Ms. Dortch: 

Next Angel LLC (“Next Angel”), by counsel for Next Communications, Inc., herein 
provides additional information to supplement the above-referenced pending 
applications for assignment of domestic and international Section 214 authority 
from STi Prepaid, LLC (“STi Prepaid”) and STi Telecom Inc. (“STi Telecom”) to 
Next Angel and for Special Temporary Authority (“STA”) to continue providing 
service to the customers of STi Prepaid and STi Telecom (collectively, “STi”) 
pending approval of the assignment application.  
 
Specifically, Next Angel’s responses to seven questions raised by FCC staff are 
provided below.  Where appropriate, the responses reference attachments included 
with this supplemental information. 
 
(1) Please provide copies of the Asset Purchase Agreement, the Transition 
 Services Agreement (“TSA”), and the final Bankruptcy Court Orders.   
 
Please find attached as Exhibits A, B, and C copies of the executed Asset Purchase 
Agreement, Transition Services Agreement, and the Bankruptcy Court’s Order 
Pursuant to Section 105(a) and 363 of the Bankruptcy Code.  The Order approves 
(A) Sale of Substantially All of the Assets of the Debtors Outside the Ordinary 
Course of Business, Free and Clear of All Liens, Claims, Interests, and 
Encumbrances, and (B) Form and Content of Asset Purchase Agreement. 
 
(2) How long can STi continue to provide service to customers?  
 Specifically, what is the effect of the 90-day time limit in the TSA?  Can 
 STi continue to provide service for this entire 90-day period?  Can STi 
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 provide service after this time period has expired?  Can the TSA be 
 extended beyond 90 days?    
 
The current Transition Services Agreement, pursuant to which STi continues to 
provide service to customers, extends the provisioning of telecom services and the 
validity of prepaid calling cards for a 90 day period through May 8, 2013.  This 
Agreement may be renegotiated with the creditors to extend the Agreement for 
more than 90 days, under the oversight of the court, but there is no guarantee that an 
extension will be issued.  If the Transition Services Agreement expires, STi may no 
longer be able to provide services to customers and all prepaid calling cards may be 
deactivated.  
 
(3)  Please provide additional information about the outstanding calling 
 cards and customers.   
 
There remain approximately 20 million calling cards outstanding.  Information is 
not available on the number of minutes outstanding.  The cards are tracked by value 
rather than minutes because the cost of minutes to different destinations varies 
greatly.  The value of these cards is approximately $17.8 million for STi Prepaid 
and $14.5 million for STi Telecom.   
 
STi Prepaid is selling cards valued at approximately $3.0 to $3.5 million monthly 
directly to distributors and STi Telecom, through Kare Distribution, is also selling 
cards valued at approximately $3.0 to $3.5 million monthly directly to distributors.  
These cards do not include expiration dates. 
 
(4) Please provide information regarding how STi provides  service.  
 Specifically, please provide information about which carriers provide 
 the service that STi resells and the cost to STi of providing service to 
 customers. 
 
Next Angel provides the following information regarding STi’s provision of 
service:  
 

 STi purchases both “Access Services” and “Long Distance Termination” 
services from other carriers. Access services are used to enable each 
consumer to dial a Public Switched Telephone Network (PSTN) phone 
number from a fixed, VoIP, virtual or mobile phone to access the STi 
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Prepaid Calling System (System). Once the consumer dials the Access 
number, the System will ask the consumer to enter the PIN number from the 
back of their calling card.  Once the PIN number has been completely 
entered, the System will authenticate the number, advise the consumer of the 
remaining balance, and request the consumer to dial the destination phone 
number. Once the consumer has dialed the destination phone number, the 
System will rate the call and advise the consumer of how many minutes are 
available for the call. The System then routes the call to a “Long Distance 
Termination” carrier to complete the call. 

 
 STi purchases domestic and international long distance termination services 

from U.S. and foreign carriers.  These services are “resold” to consumers via 
prepaid calling cards and prepaid PIN-less services. 
 

 STi resells the international long distance services of the following entities 
at the following approximate weekly costs:   

o Next Communications, Inc.: $900,000/week 
o Angel Telecom Corporation:  $250,000/week 

 
 STi utilizes and incorporates the access services into the service delivered to 

the general public, and therefore “resells” the access provider services of the 
following carriers at the following approximate weekly costs: 

o Avalon Telecom: $130,000/week 
o Matrix Telecom Inc./ Excel Telecommunications: $20,000/week 
o Windstream Communications: $10,000/week 
o Backbone Communications: $15,000/week 
o Blitz Telecommunications: $15,000/week 
o Pac-West Telecommunications: $5,000/week   

 
(5) Please provide additional information about Angel Telecom (USA) 

Inc.’s ownership.  Specifically, please provide an ownership chart 
disclosing any Angel Telecom (USA) Inc. entities with a controlling or a 
10 percent or greater ownership interest in Next Angel.  Please provide 
citizenship information for each entity and individual identified on the 
chart.  
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Attached as Exhibit D, please find an ownership chart for Angel Telecom (USA) 
Inc. (“Angel Telecom”), which holds a 42.5 percent equity and voting interest in 
Next Angel.  The chart includes all Angel Telecom entities that hold a 10 percent or 
greater ownership interest in Next Angel.  Next Angel confirms that all of the 
entities and individuals with a 10 percent or greater ownership interest, including 
those interests held by individuals and entities affiliated with Angel Telecom have 
been reported to the Commission.1   
 
(6) Please confirm whether any affiliate of Next Angel provides domestic 
telecommunications services.   
 
Next Angel confirms that the following affiliates provide domestic 
telecommunications services:2  
 

• Next Communications provides wholesale long distance voice, data, and 
video services for wired and wireless telecommunications carriers to all U.S. 
states and territories except for Alaska. 

 
• Meimoun & Mammon, LLC provides prepaid calling card services in 

Florida.   
 
No other affiliate of Next Angel provides domestic telecommunications services. 

 
(7) Please clarify the significance of the date June 3, 2013.   
 
June 3, 2013 is not a significant date, but June 30, 2013 is the date by which Next 
Angel is required to obtain a separate bank account for deposit of any payments. 
 

*  *  *  *  * 
 

                                                 
1  See Letter from Colleen King to Marlene H. Dortch, File Nos. ITC-ASG-20130130-00035, 
ITC-ASG-20130130-00037, ITC-STA-20130130-00036, and ITC-STA-20130130-00038 (filed 
Jan.31, 2013); Applications for Assignment of Domestic and International Section 214 
Authorizations and Requests for Special Temporary Authority, File Nos. ITC-ASG-20130130-
00035, ITC-ASG-20130130-00037, ITC-STA-20130130-00036, and ITC-STA-20130130-00038 
(filed Jan. 30, 2013) (“Assignment Applications”). 
 
2  See Assignment Applications, Attachment 1 at 10. 
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Please do not hesitate to contact the undersigned should you have any questions. 
 

     Respectfully submitted, 

 

By: __/s/ Jennifer D. Hindin_______ 

Jennifer D. Hindin   
Wiley Rein LLP  
1776 K Street, N.W. 
Washington, DC 20006-2304 
202.719.4975 
Counsel for Next Communications, Inc. 
 

cc: David Krech   
Jodie May 

 Tracey Wilson 
 Myrva Charles 
 Sally Stone 



 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 



{25674257;3} 
HF 8016053v.13 

ASSET PURCHASE AND SALE AGREEMENT 

dated as of 

January 30, 2013, 

by and among 

VIVARO CORPORATION; STI PREPAID, LLC; KARE DISTRIBUTION, INC.; STI 

TELECOM, INC.; TNW CORPORATION; STi CC I, LLC; AND STi CC II, LLC 

and 

NEXT ANGEL LLC 
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ASSET PURCHASE AND SALE AGREEMENT 

This ASSET PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of 

January 30, 2013 by and among Vivaro Corporation; STI Prepaid, LLC; Kare Distribution, Inc.; 

STi Telecom, Inc.; TNW Corporation; STi CC I, LLC; and STi CC II, LLC (collectively, the 

“Sellers”), and Next Angel LLC (the “Purchaser”). 

RECITALS 

A. The Sellers own the Purchased Assets (as defined below). 

B. Each Seller is a debtor-in-possession under title 11, of the United States Code, 11 

U.S.C. §§ 101 - 1532 (as amended, the “Bankruptcy Code”), and filed a voluntary petition for 

relief under chapter 11 of the Bankruptcy Code on September 5, 2012 (the “Petition Date”), in 

the United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy 

Court”) and the Sellers’ cases are jointly administered under case number 12-13810 (MG) 

(collectively, the “Bankruptcy Cases”). 

C. On November 16, 2012, the Sellers filed the Debtors’ Motion For (I) Entry of 

Order Approving (A) Bidding Procedures In Connection With Sale of All of Their Assets, (B) 

Stalking Horse Bid Protections, (C) Procedures for Assumption and Assignment of Executory 

Contracts and Unexpired Leases, (D) Form and Manner of Notice of Sale Hearing, and (E) 

Scheduling a Sale Hearing; and (II) Following a Sale Hearing, Entry of a Separate Order 

Approving (A) Sale of Substantially All of Debtors’ Assets Outside Ordinary Course of Business, 

Free and Clear of All Liens, Claims, Interests, and Encumbrances, (B) Asset Purchase 

Agreement, and (C) Assumption and Assignment of Certain Executory Contracts and Unexpired 

Leases (the “Sale Motion”). 

D. On November 21, 2012, the Bankruptcy Court entered an Order Approving (A) 

Bidding Procedures In Connection With Sale of All of the Debtors’ Assets, (B) Stalking Horse 

Bid Protections, (C) Form and Manner of Notice of Sale Hearing, and (D) Such Other and 

Further Relief As the Court Deems Just and Equitable (the “Bidding Procedures Order”). 

E. On December 19, 2012, the Bankruptcy Court entered an Amended Order 

Approving (A) Bidding Procedures In Connection With Sale of All of the Debtors’ Assets, (B) 

Stalking Horse Bid Protections, (C) Form and Manner of Notice of Sale Hearing, and (D) Such 

Other and Further Relief As the Court Deems Just and Equitable (the “Amended Bidding 

Procedures Order” and together with the Bidding Procedures Order, the “Bidding Procedures 

Orders”).  

G. On the terms and subject to the conditions set forth in this Agreement, the 

Purchaser desires to purchase, acquire and assume from the Sellers, and the Sellers wish to sell, 

transfer and assign to the Purchaser, the Purchased Assets and the Assumed Liabilities, all as set 

forth herein. 

H. The parties intend to consummate the transactions contemplated by this 

Agreement in accordance with sections 105, 363, 365 and 1123 of the Bankruptcy Code and the 

terms and conditions of this Agreement. 
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NOW THEREFORE, in consideration of the premises and the mutual covenants and the 

agreements herein set forth, and other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the parties hereto, intending to be legally bound, 

hereby agree as follows: 

ARTICLE I 

Defined Terms 

Section 1.01 Definitions. 

As used in this Agreement, the following terms have the meanings stated: 

“Action” means an action, suit, litigation, arbitration, investigation, complaint, contest, 

hearing, inquiry, inquest, audit, examination or other proceeding, whether civil, criminal, 

administrative, investigative or appellate, in law or equity before any arbitrator or Governmental 

Body. 

“Affiliate” of a Person means any other Person that directly or indirectly through one or 

more intermediaries controls, is controlled by or is under common control with, the Person or 

any of its Subsidiaries.  The term “control” means the possession, directly or indirectly, of the 

power to direct or cause the direction of the management and policies of a Person, whether 

through the ownership of voting securities, by Contract or otherwise.  With respect to a natural 

person, such natural person’s Affiliates shall also include such natural person’s spouse, and their 

siblings, parents and lineal descendants. 

“Angel” means Angel Telecom (USA) Inc. or an entity formed by it. 

“Assigned Agreements” means those agreements to which a Seller is a party and is 

permitted under the Bankruptcy Code to sell and assign, and which the Purchaser has agreed to 

assume under Section 2.01(n). 

“Assumed Liabilities” has the meaning stated in Section 2.03. 

“Auction” means the auction conducted by the Sellers pursuant to the Bidding 

Procedures Orders for the Purchased Assets. 

“Avoidance Actions” means any and all Causes of Action and rights to recover or avoid 

transfers or to avoid any lien under Chapter 5 of the Bankruptcy Code or otherwise, including, but 

not limited to, sections 506, 510, 522, 541, 542, 543, 544, 545, 546, 547, 548, 549, 550, 551 or 553 

of the Bankruptcy Code or applicable non-bankruptcy law or state law, and the proceeds thereof, or 

otherwise to exercise the avoidance powers provided under the Bankruptcy Code. 

“Bankruptcy Cases” has the meaning ascribed to it in the recitals. 

“Bankruptcy Code” has the meaning ascribed to it in the recitals. 

“Bankruptcy Court” has the meaning ascribed to it in the recitals. 
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 “Bidding Procedures” means the bidding procedures relating to sale of all or 

substantially all assets of the Sellers as set forth in the Bidding Procedures Orders. 

“Bidding Procedures Orders” shall have the meaning ascribed to it in the recitals. 

“Bill of Sale” has the meaning stated in Section 4.03(c)(i). 

“Board” means the Board of Directors of each of the Sellers. 

“Business” means the business in which the Sellers are engaged. 

“Business Day” means any day that is not a Saturday, Sunday or a day on which banks 

are required or authorized by Law to be closed in New York, New York. 

“Cash” means all cash and cash in transit, including all cash collected by Sellers, all checks 

received or deposited by Sellers and all wires initiated to Sellers, through 11:59pm (PST) as of the 

date of Closing. 

“Cash Shortfall” means, if the amount of Cash included within the Purchased Assets is 

less than $700,000, an amount equal $700,000 minus the amount of Cash included within the 

Purchased Assets. 

“Cash Surplus” means, if the amount of Cash is greater than $700,000, an amount equal 

to the amount of Cash minus $700,000.  

“Cause of Action” means all claims, third-party claims, counterclaims, cross-claims, setoff, 

offset, claims and recoveries under the D&O policies, or other defenses, all choate and inchoate 

actions, rights of action, causes of action, causes in action, choses in action, Avoidance Actions, 

suits, debts, dues, sums of money, accounts, rights to payment, reckonings, bonds, bills, specialties, 

covenants, contracts, controversies, agreements, promises, variances, trespasses, damages, 

judgments, whether fixed, contingent, matured or unmatured, disputed or undisputed, secured or 

unsecured, and whether asserted or unasserted, known or unknown, direct or indirect, derivative, or 

otherwise, and the proceeds thereof, of, or belonging to, the Debtors or the estates against any entity 

or Person, based in law or equity, including, but not limited to, under the Bankruptcy Code or any 

applicable state law, whether asserted, commenced, or filed in the Bankruptcy Court, or any other 

court or tribunal. 

“Claim” has the meaning set forth in section 101(5) of the Bankruptcy Code. 

“Closing” has the meaning stated in Section 4.01(a). 

“Closing Date” has the meaning stated in Section 4.01(a). 

“COBRA” means the Consolidated Omnibus Budget Reconciliation Act of 1985, as 

amended, and the rules and regulations promulgated thereunder. 

“Code” means the Internal Revenue Code of 1986, as amended. 
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“Committee” means the Official Committee of Unsecured Creditors appointed in the 

Bankruptcy Cases. 

“Company Intellectual Property” has the meaning stated in Section 5.06(a). 

“Consents” means any approval, consent, authorization or Order of, notice to or 

registration or filing with any Governmental Body or any other Person. 

“Contract” means any agreement, contract, license, lease, instrument, document, note, 

bond, mortgage, indenture, guarantee, each as amended or modified from time to time. 

“Cure Costs” means the amounts, as finally determined by the Bankruptcy Court, that 

are required to cure all defaults, if any, and to pay all actual or pecuniary losses that resulted 

from such defaults and that are due, under the Assigned Agreements to be assumed by the Sellers 

and assigned to the Purchaser (or one of its designated Affiliates) under this Agreement pursuant 

to section 365 of the Bankruptcy Code. 

“Deposit” means Purchaser’s $500,000 Good Faith Deposit, as the term is defined in the 

Bidding Procedures Orders, plus five percent (5%) of the purchase price, each of which is in the 

form of a credit of such amount against the total indebtedness owed to Nextcomm and Angel 

Telecom AG under the DIP Credit Agreement and DIP Orders, subject to the Carve Out, as the 

term is defined in the DIP Orders. 

“DIP Credit Agreement” means that certain credit agreement by and among the Sellers 

and Nextcomm and Angel Telecom AG, Angel’s sister corporation, as amended, modified or 

restated. 

“DIP Obligations” means all Indebtedness as of Closing outstanding under the DIP 

Credit Agreement. 

“DIP Orders” means the interim and final orders of the Bankruptcy Court approving 

Seller’s entry into the DIP Credit Agreement. 

“DIP Release” has the meaning stated in Section 3.01(a). 

“Discovered Contracts” means any Contract of Sellers identified following the Closing 

that was not previously disclosed to the Purchaser. 

“Dollars” and “$” refer to United States dollars and other lawful currency of the United 

States of America from time to time in effect. 

“Effective Time” means 12:01 a.m. New York City time on the Closing Date. 

“Encumbrances” means all interests, liens, charges, Claims, pledges, security interests, 

options, voting trusts, similar restrictions on voting or transfer, or other encumbrances of any 

kind. 
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“Environmental Laws” means all federal, state, local Laws currently in effect relating to 

the protection of human health and safety or the environment or natural resources including, the 

Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. § 9601 et 

seq.), the Hazardous Materials Transportation Act (49 U.S.C. App. § 1801 et seq.), the Resource 

Conservation and Recovery Act (42 U.S.C. § 6901 et seq.), the Clean Water Act (33 U.S.C. § 

1251 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the Toxic Substances Control Act (15 

U.S.C. § 2601 et seq.), the Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. § 136 

et seq.), and the Occupational Safety and Health Act (29 U.S.C. § 651 et seq.), and the 

regulations promulgated pursuant thereto. 

“Equipment” means all tangible personal property of a Person, including office materials 

and supplies and vehicles, improvements, tooling and spare parts, all equipment, machinery and 

furniture, in all of its forms, wherever located, now or hereafter existing. 

“Equity Securities” of a Person means shares of capital stock, limited liability company 

membership interests, partnership interests, joint venture interests or other equity securities, 

stock or shares of any kind of such Person and any securities convertible into any of the 

foregoing. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, 

and the related regulations promulgated thereunder. 

“Estimated Cash Amount” means the total amount of cash collected by Sellers 

immediately prior to Closing. 

“Estimated Cash Shortfall” means, if the Estimated Cash Amount included within the 

Purchased Assets is less than $700,000, an amount equal $700,000 minus the Estimated Cash 

Amount included within the Purchased Assets 

“Excluded Assets” has the meaning stated in Section 2.02. 

“Excluded Books and Records” has the meaning set forth in Section 2.02(c). 

“Excluded Liabilities” has the meaning stated in Section 2.04. 

“Excluded Matter” has the meaning set forth in the definition of “Material Adverse 

Effect.” 

“Excluded Regulatory Liabilities” has the meaning states in Section 2.04(l) 

“Executory Contract Designation Date” has the meaning set forth in Section 2.05. 

“FCC” has the means the Federal Communications Commission. 

“FCC Licenses” means the licenses and authorizations issued by the FCC to any Seller, 

which licenses are listed on Schedule 1. 
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“Fixtures” means, to the extent not covered by the definition of Equipment, all fixtures 

appurtenant to Real Property or Leaseholds in all of their forms, wherever located, now or 

hereafter existing. 

“GAAP” means generally accepted accounting principles in the United States as in effect 

from time to time, consistently applied throughout the periods to which reference is made. 

“Governmental Body” means any government or any agency, bureau, commission, 

court, department, official, political subdivision, tribunal, board or other instrumentality of any 

administrative, judicial, legislative, executive, regulatory, police or taxing authority of any 

government, whether federal, state, regional, provincial, local, domestic or foreign. 

“Hazardous Materials” means any hazardous or toxic substance, waste, contaminant, 

pollutant, gas or material which are regulated under any Environmental Law, in each case, as in 

effect on the date hereof. 

“Indebtedness” means, with respect to any Person, all obligations of such Person (a) for 

borrowed money; (b) evidenced by notes, bonds, debentures or similar instruments; (c) for the 

deferred purchase price of assets, goods or services, including any earn-out payments; (d) under 

capital leases; (e) amounts drawn on any outstanding letters of credit or bonds; (f) any obligation 

that, in accordance with GAAP, would be required to be reflected as debt; (g) in the nature of 

guarantees of the obligations described in clauses (a) through (f) above of any other Person; (h) 

interest, principal, prepayment penalties, Taxes, fees or expenses, to the extent due or owing in 

respect of those obligations described in clauses (a) though (f) above; (i) all present or contingent 

obligations relating to retention commitments, change of control related payments or similar 

bonuses or other similar payments; and (j) all amounts for unpaid bonuses with respect to periods 

ending prior to the Closing Date, in each case irrespective of vesting. 

“Intellectual Property” means any and all intellectual property rights under the laws of 

the United States or any other jurisdiction anywhere in the world, including:  (a) inventions and 

all improvements thereto, patents and patent applications (including all provisionals, reissues, 

divisions, continuations and continuations-in-part); (b) copyrightable works, copyrights 

(including all copyright registrations, copyright applications and unregistered common law 

copyrights), databases, and computer software (including object and source code and related 

documentation); (c) trademarks or service marks (whether registered, unregistered or existing at 

common law), registrations, applications, trade names, trade dress, logos, signs and corporate 

and business names, including all associated goodwill; (d) all internet web sites, including 

domain name registrations and content and software included therein; (e) trade secrets and other 

rights in know how or confidential or proprietary information, including models, methodologies, 

specifications, rules, procedures and processes; and (f) computer programs and software, 

including operating systems, applications, routines, interfaces and algorithms, whether in source 

code or object code. 

“Intellectual Property Licensor” has the meaning stated in Section 5.06(a). 
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“Inventory” means all finished products, work in process, raw materials, packaging 

supplies and other inventory or goods held for sale of a Person in all of its forms, wherever 

located, now or hereafter existing. 

“Law” means any treaty, statute, law, rule, regulation, Order by any Governmental Body 

and any judgment, injunction, Order, writ, decree or award of any Governmental Body. 

“Lease Designation Date” has the meaning set forth in Section 2.05. 

“Leaseholds” means all real property interests as lessee, licensee, sublessee or 

sublicensee together with all tenements, hereditaments, easements, rights of way, privileges and 

appurtenances to those and improvements on or to those interests, including all leases, licenses, 

subleases or sublicenses under which any of the Sellers is a lessee, licensee, sublessee or 

sublicensee of real property. 

“Liabilities” means any and all Indebtedness, liabilities and obligations of any nature, 

including for Claims, whether accrued or fixed, absolute or contingent, known or unknown, 

matured or unmatured or determined or determinable, including those arising under any Law, 

Action, Contract or Permit. 

“Licensed Intellectual Property” has the meaning stated in Section 5.06(a). 

“Marcatel” means Marcatel Com, S.A. De C.V. or an entity formed by it. 

“Marcatel Claims Release” has the meaning stated in Section 3.01(d). 

“Material Adverse Effect” means any event, circumstance, development, change or 

effect that, individually or in the aggregate, (a) has had or would reasonably be expected to have 

a material adverse effect upon any of the Business, results of operations, the Purchased Assets, 

the Assumed Liabilities or condition (financial or otherwise) of the Sellers (taken as a whole), 

other than an effect resulting from an Excluded Matter; or (b) would reasonably be expected to 

prevent or materially delay the ability of the Sellers to consummate the Transactions.  “Excluded 

Matter” means any one or more of the following, whether independently or in combination with 

any other of the following: (i) the effect of any change in the domestic or any foreign economy 

or business in general; (ii) the effect of any change in exchange rates, interest rates or securities 

or financial markets in general; (iii) the effect of any change that generally affects any industry in 

which the Sellers operate; (iv) the effect of any change arising in connection with earthquakes, 

hostilities, national calamities, acts of war, acts of God, political conditions, sabotage or 

terrorism or military actions or any escalation or material worsening of any such hostilities, 

national calamities, acts of war, acts of God, political conditions, sabotage or terrorism or 

military actions existing or underway as of the date hereof; (v) the effect of any changes in 

GAAP or any change in the interpretation of the foregoing by any Governmental Body of 

competent jurisdiction; (vi) any effect resulting from the public announcement of this 

Agreement, or the taking of any action required to be taken by the Sellers hereunder; or (vii) any 

effect resulting directly from any action taken by the Bankruptcy Court; provided, however, that 

the foregoing clauses (i), (ii), (iii) and (v) shall constitute an “Excluded Matter” only to the 
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extent that such event, circumstance, development, change or effect has a disproportionate effect 

on the Business, results of operations, the Purchases Assets, the Assumed Liabilities or condition 

of the Sellers, relative to other companies in the industries in which the Sellers do business. 

“Nextcomm” means Next Communications, Inc. 

“Next Highest Bidder” has the meaning ascribed to such term in the Bidding Procedures 

Orders. 

“Notice” means any summons, citation, directive, Order, Claim, litigation, proceeding, 

letter or other communication, written or oral, actual or threatened, from any Governmental 

Body, or any other Person and shall include the imposition of any Encumbrance on property 

owned, leased, occupied or used by the Sellers. 

“Off the Shelf Licenses” means commercially available, transferable off the shelf or 

downloadable computer software subject to industry standard shrinkwrap or clickwrap licenses. 

“Order” means any award, decision, decree, order, injunction, ruling, judgment, or 

consent of or entered, issued, made or rendered in connection with an Action. 

“Ordinary Course of Business” means the operation of the Business by the Sellers in 

the usual and ordinary course in the manner the Sellers consistently operated prior to the 

commencement of the Bankruptcy Cases (including with respect to quantity and frequency), but 

taking into account the status of the Sellers as a debtors-in-possession under the Bankruptcy 

Code that are operating under the supervision of the Bankruptcy Court. 

“Organizational Documents” means (a) with respect to any Person that is a corporation, 

such Person’s certificate or articles of incorporation and by-laws; (b) with respect to any Person 

that is a limited liability company, such Person’s certificate or articles of formation and operating 

agreement; and (c) with respect to any other Person, such Person’s organizational or charter 

documents. 

“Owned Intellectual Property” has the meaning stated in Section 5.06(a). 

“Parent Guarantees” has the meaning stated in Section 3.01(e). 

“Permit” means any permit, license, approval, consent, permission, notice, franchise, 

confirmation, endorsement, waiver, certification, registration, qualification, clearance, variance 

or other authorization issued by or under the authority of any Governmental Body or pursuant to 

any federal, state, local or foreign Law. 

“Permitted Encumbrances” means all (a) Encumbrances for Taxes or governmental 

assessments, charges or Claims incurred in the Ordinary Course of Business for sums (i) not yet 

due and payable; or (ii) being contested in good faith for which adequate reserves have been 

made in accordance with GAAP; (b) statutory Encumbrances of landlords, Encumbrances of 

carriers, warehouse persons, mechanics and material persons and other Encumbrances imposed 

by Law incurred in the Ordinary Course of Business for sums (i) not yet due and payable; or (ii) 
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being contested in good faith for which adequate reserves have been made in accordance with 

GAAP; and (c) Encumbrances incurred or deposits made in connection with workers’ 

compensation, unemployment insurance, social security, or other similar types of programs or 

Laws or to secure the performance of tenders, statutory obligations, surety and appeal bonds, 

bids, leases, government contracts, performance and return of money bonds and similar 

obligations, incurred in the Ordinary Course of Business. 

“Person” means any individual, corporation, partnership, limited liability company, 

association, joint venture, trust or any other entity or organization, including any Governmental 

Body. 

“Petition Date” has the meaning set forth in the recitals. 

“Pin Liability” means all liabilities, other than Excluded Regulatory Liabilities, 

associated with the Sellers’ calling cards and other calling solutions, including, but not limited 

to, deferred revenue, first-used products, top-ups, e-commerce, dial-around and MVNO, without 

regard to when the products were sold. 

“Potential Transferred Employees” has the meaning stated in Section 8.03. 

“Purchase Price” has the meaning stated in Section 3.01. 

“Purchased Assets” has the meaning stated in Section 2.01(a). 

“Purchaser” has the meaning stated in the heading of this Agreement, and its successors 

and permitted assigns. 

“Qualified Bidder” has the meaning ascribed to such term in the Bidding Procedures 

Orders. 

“Real Property” means all real property interests, other than Leaseholds, together with 

all tenements, hereditaments, easements, rights of way, privileges and appurtenances to those 

interests and improvements and fixtures on or to those interests. 

 “Release” means any releasing, spilling, discharging, disposing, leaking, pumping, 

injecting, pouring, depositing, dispersing, emitting, leaching or migrating of Hazardous Materials 

into the indoor or outdoor environment. 

“Representative” means, with respect to any Person, any officer, director, principal, 

attorney, accountant, financial advisor, consultant, agent, employee, manager, member, partner, 

equityholder or other representative of such Person. 

“Required Consents” has the meaning stated in Section 5.03. 

“Sale Documents” means this Agreement, and each other document, agreement and 

instrument to be executed and delivered by the Sellers or the Purchaser pursuant to ARTICLE IV 

of this Agreement, and all other documents and instruments by which the Purchased Assets are 
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transferred by the Sellers to the Purchaser or by which the Purchaser assumes the Assumed 

Liabilities. 

“Sale Hearing” has the meaning ascribed to such term in the Bidding Procedures Orders. 

“Sale Motion” has the meaning ascribed to it in the recitals. 

“Sale Order” means an Order or Orders of the Bankruptcy Court, in form and substance 

reasonably acceptable to the Purchaser, approving the Transactions and authorizing the Sellers to 

consummate the Transactions pursuant to the terms and conditions hereof.  Without limiting the 

generality of the foregoing, such Order shall find and provide, among other things, that (a) the 

Purchased Assets sold to the Purchaser pursuant to this Agreement shall be transferred to the 

Purchaser free and clear of all Encumbrances (other than Encumbrances created by the Purchaser 

or Permitted Encumbrances), such Encumbrances and Permitted Encumbrances to attach to the 

proceeds from the sale of the Purchased Assets to the same validity, force and effect, and in the 

same order of priority, which such Encumbrances and Permitted Encumbrances now have 

against the Purchased Assets or their proceeds, subject to any rights, Claims and defenses the 

Sellers or their estates, as applicable, may possess with respect thereto; (b) the Purchaser has 

acted in “good faith” within the meaning of section 363(m) of the Bankruptcy Code; (c) this 

Agreement was negotiated, proposed and entered into by the parties without collusion, in good 

faith and from arm’s length bargaining positions; (d) the sale of the Purchased Assets meets the 

requirements of Bankruptcy Code section 363(b)(1) with respect to sales of personally 

identifiable information; (e) the Bankruptcy Court shall retain jurisdiction to resolve any 

controversy or Claim arising out of or relating to this Agreement, or any breach hereof; and (f) 

that the Order shall be effective immediately upon entry pursuant to Rule 7062 and 9014 of the 

Federal Rules of Bankruptcy Procedure, and no automatic stay of execution, pursuant to Rule 

62(a) of the Federal Rules of Civil Procedure, or Rule 6004(h) of the Federal Rules of 

Bankruptcy Procedure shall apply with respect to such Order. 

“Securities” means (a) Equity Securities; (b) notes, bonds, debentures, certificates of 

deposit; and (c) all other evidences of Indebtedness and all other securities of any type. 

“Sellers” has the meaning stated in the heading of this Agreement, and their successors 

and permitted assigns. 

“Subsidiary” of any Person means any Person (a) of which such first Person (either 

alone or through or together with any other Subsidiary) owns, directly or indirectly, more than 

50% of the Equity Securities of such other Person, the holders of which are generally entitled to 

vote for the election of the board of directors, general partner, the manager or other governing 

body of, or otherwise control the business and affairs of, such other Person; or (b) the operations 

of which are consolidated with such first Person, pursuant to GAAP, for financial reporting 

purposes. 

“Surviving Provisions” has the meaning stated in Section 9.02. 
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“Successful Bidder” means the Qualified Bidder who has been determined to have made 

the highest or otherwise best offer to purchase the Purchased Assets, consistent with the Bidding 

Procedures. 

“Tax” or “Taxes” means all taxes, charges, fees, levies, duties, imposts, deposits, 

withholdings, restrictions, fines, interests, penalties, additions to tax or other tax, assessment or 

charge of any kind. 

“Tax Authority” means any Governmental Body having jurisdiction over the 

assessment, determination, collection or imposition of any Tax. 

“Tax Contest” has the meaning stated in Section 4.04(b). 

“Tax Return” means any federal, state, local or foreign return, report, Claim for refund, 

declaration, statement or other form relating to Taxes and required to be filed with a 

Governmental Body, including any schedule thereto or amendment thereof. 

“Third Party” means any Person other than the Sellers, the Purchaser or any of their 

respective Affiliates. 

“Transactions” means the transactions contemplated by, or described in, the Sale 

Documents, including the sale, transfer, assignment, conveyance and delivery of the Purchased 

Assets by the Sellers to, and the assumption of the Assumed Liabilities by, the Purchaser. 

“Transfer” means any direct or indirect offer, transfer, sale, assignment, pledge, 

conveyance, hypothecation, license or other disposition of all or any interest. 

“Transfer Taxes” shall mean any transfer, documentary, sales, use, stamp, registration 

and other such taxes, any conveyance fees, any recording charges and any other similar fees and 

charges (including penalties, interest and additions to Tax in respect thereof). 

“Transferable” means, with respect to a Contract, (a) a transfer of an Assigned 

Agreement that is assumable and assignable under the Bankruptcy Code notwithstanding any 

consent requirement contained in such Assigned Agreement; and (b) in the circumstances where 

a consent of another Person to the transfer of an applicable Assigned Agreement is required by 

such Assigned Agreement and under the Bankruptcy Code the Bankruptcy Court cannot waive 

such consent requirement, a transfer in which such required consent is obtained from the 

required Persons. 

“Transferred Employee” has the meaning stated in Section 8.03. 

“Transition Services Agreement” has the meaning stated in Section 4.03(a)(vi). 

“Transitional Employment Release” means a general release in the form acceptable to 

the Sellers and the Committee to be provided and delivered to the Sellers and Sellers’ estates 

releasing all Claims against Sellers and Sellers’ estates arising under the WARN Act and any 

other employee termination liability. 
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“WARN Act” means and refers to the Worker Adjustment and Retraining Notification 

Act of 1988, and all comparable state, local or other Laws, in each case, as amended from time to 

time. 
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ARTICLE II 

The Transaction 

Section 2.01 Purchase and Sale of the Purchased Assets.  Pursuant and subject to 

sections 105, 363, and 365 of the Bankruptcy Code and on the terms and subject to the 

conditions set forth in this Agreement and the Sale Order, at the Closing, the Sellers shall sell, 

convey, transfer, assign, grant and deliver to the Purchaser (or to such assignee or assignees of 

the Purchaser as may be determined by the Purchaser in accordance with this Agreement), free 

and clear of all Encumbrances, except for Permitted Encumbrances, and the Purchaser shall 

purchase, acquire and accept delivery from the Sellers, all right, title and interest of the Sellers in 

and to all assets, rights and entitlements owned, leased, licensed, used or held for use by the 

Sellers (other than the Excluded Assets), wherever located, of every kind, nature and description, 

whether tangible or intangible, real, personal or mixed, accrued contingent or otherwise, and 

whether or not reflected on the Sellers’ books and records, including the assets set forth in 

Exhibit 1 hereto (collectively, the “Purchased Assets”), and including (a) all Cash up to 

$700,000, and (b) fifty percent (50%) of the net proceeds actually received by the Sellers after 

the payment of fees, costs and expenses in collection of the Unidos Note.  Notwithstanding 

anything to the contrary herein, Purchased Assets shall include fifty percent (50%) of the net 

recoveries after the payment of fees, costs and expenses from the disputed accounts receivable 

set forth on Schedule 2.02. 

Section 2.02 Excluded Assets.  The Sellers will retain (and the Purchased Assets will 

not include and the Purchaser shall have no Liability with respect to) the following (collectively, 

the “Excluded Assets”): 

(a) all Cash in excess of $700,000; 

(b) all security deposits and other similar assets; 

(c) fifty percent (50%) of the net proceeds actually received by the Sellers 

after the payment of fees, costs and expenses in collection of the Unidos Note; 

(d) all facility leases, other than assumed facility leases; 

(e) all equipment leases, other than assumed equipment leases; 

(f) all contracts, other than assumed contracts; 

(g) all Causes of Action, including but not limited to all Avoidance Actions; 

(h) fifty percent (50%) of the recoveries from all litigation and disputed 

Claims against distributors, including litigation related to unpaid receivables, as set forth 

in Schedule 2.02; 

(i) all D&O policies and recoveries; 
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(j) all proceeds from insurance claims whether or not asserted as of the 

Effective Time; 

(k) all tax refunds, rights to tax refunds, tax rebates, tax credits, net operating 

losses and similar items relating to any tax period; 

(l) all equity securities or other ownership interest of each of the Sellers, 

including but not limited to the Sellers’ investment in STX; 

(m) originals of each the Seller’s books, records and corporate seals; 

(n) the Sellers’ PBX phone systems;  

(o) All furniture, fixtures, computer equipment and other fixed assets, except 

for the furniture, fixtures, computer equipment and other fixed assets at the Sellers’ 

offices in Chicago, Washington and Georgia; 

(p) the Sellers’ surplus telecom switches, network equipment, fixtures and 

related items located at 75 Broad Street, New York, New York which was the subject of 

an Order entered on January 18, 2013; and 

(q) Permits which are not assignable or Consents to which have not been 

provided, unless or until such Consents have been provided in accordance with Section 

2.05 hereof. 

Section 2.03 Assumption of the Assumed Liabilities.  Upon the terms and subject to the 

conditions of this Agreement, at the Closing, the Purchaser will, effective as of the Effective 

Time, assume and agree to duly and timely pay, perform and discharge the following Liabilities 

of the Sellers (collectively, the “Assumed Liabilities”): 

(a) all Liabilities under the Assigned Agreements arising after the Closing 

Date and the Cure Costs for such Assigned Agreements; 

(b) all Transfer Taxes payable in connection with the Transactions;  

(c) all Liabilities relating to and arising from the ownership of the Purchased 

Assets after the Closing Date;  

(d) all Liabilities relating to amounts required to be paid, satisfied or 

otherwise discharged by the Purchaser to the Sellers pursuant to this Agreement; and 

(e) All Pin Liability. 

Section 2.04 Excluded Liabilities.  The Purchaser will not accept, acquire, assume or 

become liable to pay, perform or discharge any Liabilities other than the Assumed Liabilities 

(such Liabilities, the “Excluded Liabilities”), including the following Liabilities: 
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(a) all Liabilities arising out of Excluded Assets, other than Pin Liability; 

(b) all Liabilities of the Sellers pursuant to this Agreement; 

(c) all Liabilities related to any Indebtedness of the Sellers not expressly 

assumed by the Purchaser under this Agreement; 

(d) all Liabilities of the Sellers or any of their Affiliates or their respective 

directors, officers, employees or agents arising under or relating to the Bankruptcy Case; 

(e) all Liabilities to any current or former employee, contractor, consultant or 

agent (and their respective spouses, descendants and beneficiaries), including Liabilities 

arising under COBRA and the WARN Act (including any notice required thereunder) and 

any Liabilities under any employment agreements or change in control agreements; 

(f) all Liabilities for any indemnification, reimbursement or advancement of 

any amounts to any present or former officer, director, employee or agent of the Sellers 

or any of their Affiliates; 

(g) all Liabilities relating to or arising out of any violation of an applicable 

Law on or prior to Closing by the Sellers or any of their Affiliates;  

(h) all Liabilities relating to any environmental, health or safety matter 

(including any Liability arising under applicable Law) arising out of or relating to the 

operation of the Business on or prior to the Closing; 

(i) all Liabilities for any Taxes of the Sellers (other than Transfer Taxes 

payable in connection with the Transactions);  

(j) any Liabilities of the Sellers which any Person seeks to impose on the 

Purchaser by virtue of any theory of successor liability;  

(k) all Liabilities related to trade payables and priority and non-priority 

unsecured claims not expressly assumed under this Agreement; 

(l) all Liabilities for unpaid fees, expenses, Taxes and any other amounts 

payable by Sellers to the FCC or any other Governmental Body (the “Excluded 

Regulatory Liabilities”). 

Section 2.05 Assignment of Assigned Agreements. 

Subject to further order of the Bankruptcy Court, Sellers shall assign to the Purchaser, 

and the Purchaser shall accept such assignment of, the Assigned Agreements relating to the 

Purchased Assets.  To the extent that any Assigned Agreement or Permit is not Transferable 

without the Consent of the non-debtor counterparty, issuer or Governmental Body, this 

Agreement shall not be deemed to constitute an assignment, an attempted assignment or an 

undertaking to assign such Assigned Agreement or Permit if such Consent is not given or if such 
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an assignment, attempted assignment or undertaking otherwise would constitute a breach thereof 

or cause a loss of benefits thereunder.  The Sellers (and the Purchaser where required) shall use 

their respective commercially reasonable efforts to obtain any and all such Consents under all 

Assigned Agreements and Permits; provided, however, that neither the Purchaser nor the Sellers 

shall be required to pay or incur any material out-of-pocket cost or expense to obtain any 

Consent.  If any such Consent is not obtained, the Sellers shall cooperate, at Purchaser’s expense, 

with the Purchaser in any reasonable arrangement designed to provide for the Purchaser or the 

Business the benefits intended to be assigned to the Purchaser or an Affiliate thereof or the 

Business under the relevant Contract, including enforcement at the cost and for the account of 

the Purchaser or such Affiliate of any and all rights of the Sellers against the Third Parties to any 

such Contract, provided, however, such arrangement does not violate Law or any Contract.  For 

the avoidance of doubt, the Sellers do not have to take any action or acts under this Section 2.05 

that are in violation of Law or Contract.  Notwithstanding anything herein to the contrary, any 

Cure Costs shall be paid by the Purchaser within five (5) Business Days following the entry of an 

order or orders of the Bankruptcy Court approving the assumption and assignment of the 

Assigned Agreements.  Notwithstanding anything in this Agreement to the contrary, at any time 

prior to the Executory Contract Designation Date or the Lease Designation Date, as the case may 

be, the Purchaser may, in its sole discretion upon written notice to the Sellers, amend Exhibit 2 to 

add or remove any Contract which it desires, and the Purchaser shall not incur any Liability 

whatsoever with respect to any Assigned Agreement that Purchaser removes from Exhibit 2.  At 

the direction of the Purchaser, the Sellers shall, or shall cause their Affiliates to, take all actions 

necessary to effect the assumption of any Assigned Agreement that Purchaser adds to Exhibit 2, 

including promptly commencing appropriate proceedings before the Bankruptcy Court.  In 

addition, at any time and from time to time on or before the ninetieth (90
th

) day after Closing, the 

Purchaser may designate one or more Discovered Contracts as an Assigned Agreement upon ten 

(10) days’ notice to the counterparty to such Discovered Contract.  In the event that such 

counterparty objects to the assumption and assignment of the Discovered Contract, the Purchaser 

shall direct the Sellers or their successors to file the appropriate motion with the Bankruptcy 

Court for the assumption of such Discovered Contract.  

Exhibit 2 sets forth a list, prepared in good faith and with reasonable diligence by the 

Sellers, of all Contracts to which any Seller is party and Sellers’ good faith estimate of the Cure 

Costs related thereto (the “Exhibit 2”).  Upon request of the Purchaser, the Sellers shall make 

available to the Purchaser all material documentation to the extent available relating to any and 

all such Contracts.  The Purchaser has two (2) weeks following the latter of the date hereof or the 

receipt of Exhibit 2 if not attached hereto (the “Executory Contract Designation Date”) to 

review the Contracts listed therein and determine which Contracts shall constitute Assigned 

Agreements, provided the Purchaser shall have one (1) week following the latter of the date 

hereof or the receipt of the Exhibit 2 if not attached hereto (the “Lease Designation Date”) to 

review the Contracts relating to real property listed therein to determine if such Contracts shall 

constitute Assigned Agreements.  In accordance with the Transition Services Agreement, 

Purchaser shall be responsible for and shall pay all obligations arising under all Contracts 

utilized by Purchaser from the date of Closing through and including the Executory Contract 

Designation Date or Lease Designation Date, as the case may be.  Any Contract not expressly 
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designated by Purchaser hereunder as an Assigned Agreement shall be deemed to be an 

Excluded Asset.  

ARTICLE III 

Consideration 

Section 3.01 Consideration.  The aggregate consideration for the sale and transfer of the 

Purchased Assets shall be the aggregate of the amounts set forth below (the “Purchase Price”), 

which shall be payable and deliverable as follows: 

(a) at Closing, Nextcomm and Angel Telecom AG, Angel’s sister corporation, 

shall forgive and release Sellers from the DIP Obligations under the DIP Credit 

Agreement (the “DIP Release”); 

(b) the $4,000,000 cap in the DIP Credit Agreement shall be increased to 

$4,500,000 through Closing; 

(c) at Closing, the Purchaser shall deliver to the Sellers cash in an amount 

equal to (x) $6,350,000, minus (y) the aggregate amount of the DIP Obligations forgiven 

pursuant to the DIP Release, minus (z) the amount of any Estimated Cash Shortfall; 

(d) at Closing, Marcatel and Organizacion Radio Beep S.A. De C.V./Unifica 

(“Unifica”) shall waive the amount of $800,000 in post-petition administrative claims 

controlled by Marcatel and Unifica (collectively, the “Marcatel Claims Release”); 

(e) at Closing, the Purchaser shall deliver a promissory note (the “Note”) in 

the principal amount of $1,610,000 payable in fifteen (15) equal monthly installments 

commencing thirty (30) days following the Closing, which shall bear interest at an annual 

rate of six percent (6%), which shall be secured by a first priority lien on all assets of the 

Purchaser and guaranteed jointly and severally by Nextcomm, Angel and Angel Telecom 

AG, Angel’s sister corporation (the “Parent Guarantee”);  

(f) in accordance with Section 2.05, the Purchaser shall assume, satisfy or 

otherwise discharge the total amount of all Cure Costs;  

(g) at Closing, the Purchaser shall assume the Assumed Liabilities;  

(h) if there was an Estimated Cash Shortfall, within five (5) Business Days 

after the Closing, the Sellers shall determine the amount of Cash and deliver evidence of 

its calculation of the Cash amount to the Purchaser, and (i) if there is a Cash Shortfall, 

and such Cash Shortfall is a greater shortfall than the Estimated Cash Shortfall, then the 

Sellers shall deliver to the Purchaser a refund in the amount equal to the difference of the 

Cash Shortfall and the Estimated Cash Shortfall within five (5) Business Days after such 

determination, or (ii) if the Cash Shortfall is a lesser shortfall than the Estimated Cash 

Shortfall, then the Purchaser shall pay to the Sellers an amount equal to the difference of 

the Estimated Cash Shortfall and the Cash Shortfall within five (5) Business Days after 

such determination or (iii) if there is a Cash Surplus, then the Purchaser shall pay to the 
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Sellers an amount equal to the sum of the Estimated Cash Shortfall and the Cash Surplus 

within five (5) Business Days after such determination;  

Section 3.02 Bulk Sales Laws. 

 The Purchaser hereby waives compliance by the Sellers with the requirements and 

provisions of any “bulk-transfer” Laws of any jurisdiction that may otherwise be applicable with 

respect to the sale and transfer of any or all of the Purchased Assets to the Purchaser. 

ARTICLE IV 

The Closing; Conditions to Closing 

Section 4.01 The Closing. 

(a) Time and Place of Closing.  The consummation of the Transactions (the 

“Closing”), will take place at the offices of Herrick, Feinstein LLP, 2 Park Avenue, New 

York, New York 10016, at 10:00 a.m. (New York City time), on Friday February 1, 

2013, subject to the satisfaction of all or the waiver of the closing conditions (the date of 

the Closing being referred to herein as the “Closing Date”). 

(b) Purchaser’s Special Rights.  In the event that the Closing does not occur 

for any reason on February 1, 2013, other than as a result of any breach by the Sellers of 

any of Sellers’ representations, warranties or covenants contained in the Sale Documents, 

Purchaser’s shall compensate the Sellers $75,000 (in the form of a reduction in the DIP 

Obligations) for each calendar day or part thereof that the Closing has not occurred, up to 

and including February 8, 2013 unless this Agreement shall have been terminated sooner 

by the Sellers in accordance with the terms of this Agreement or in the event that the 

Sellers consummate the sale of the Purchased Assets to another party.  In the event that 

the Closing has not occurred by close of business on February 4, 2013, then in such event 

the Sellers shall be authorized but not required to consummate the sale of the Purchased 

Assets to any other party.   

(c) Effective Time.  The sale, transfer, assignment, conveyance and delivery 

of the Purchased Assets, and the assumption of the Assumed Liabilities described in the 

Sale Documents, will be effective as of the Effective Time, provided, however, that the 

Effective Time with regard to the sale, transfer, assignment, conveyance and delivery of 

Cash shall correspond to the date set forth in the definition of “Cash” contained in 

Section 1.01 hereof. 

(d) Other Documents.  At or prior to the Closing, the parties shall have 

entered into, executed and delivered the following documents, in mutually acceptable 

form: 

(i) Transition Services Agreement; 

(ii) Guaranty of Angel Telecom (USA) Inc., Angel Telecom AG and 

Next Communications, Inc.; 
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(iii) Note; 

(iv) Security Agreement; 

(v) Trademark Security Agreement; 

(vi) Bill(s) of Sale; 

(vii) Assignment and Assumption Agreement; 

(viii) Intellectual Property Transfer and Assignment Agreement; 

(ix) Officer’s Certificate; and 

(x) UCC Financing Statements. 

Section 4.02 Conditions Precedent to the Obligations of the Sellers.  The obligation of 

the Sellers to consummate the Transactions under the Sale Documents is expressly subject to the 

fulfillment of each of the following conditions, unless waived by the Sellers in writing, at or 

before the Closing: 

(a) Representations and Warranties; Performance of Agreements. 

(i) All of the representations and warranties of the Purchaser set forth 

in the Sale Documents shall be true and correct in all respects on and as of the 

date hereof and the Closing Date with the same force and effect as though made 

on and as of the Closing Date (except to the extent that any representation or 

warranty is limited by its terms to a specific date or range of dates (in which case 

such representation and warranty need only be true and correct on the date or 

during the range of dates so specified)); and 

(ii) The Purchaser shall have performed and complied in all material 

respects with all of its covenants and other obligations set forth in the Sale 

Documents required to be performed or complied with by the Purchaser at or 

before the Closing. 

(b) Sale Order.  The Bankruptcy Court shall have entered the Sale Order. 

(c) Officer’s Certificate.  The Sellers shall have received a certificate, dated 

the Closing Date and executed by the Purchaser’s chief executive officer or chief 

financial officer on behalf of the Purchaser, certifying as to the satisfaction of the 

conditions set forth in Section 4.02(a) hereof. 



 

{25674257;3}20 

 

 
HF 8016053v.13 

(d) DIP Release and Marcatel Claims Release.  The Sellers shall have 

received documentation in form and substance reasonably satisfactory to Sellers 

evidencing the DIP Release and Marcatel Claims Release
1
. 

(e) Parent Guarantees.  The Sellers shall have received the Parent Guarantees 

executed by each of Nextcomm, Angel and Angel Telecom AG, Angel’s sister 

corporation. 

(f) No Actions.  There shall be no Action or Order by any Governmental 

Body or any Action by any other Person seeking to restrain or prohibit the Transaction. 

(g) Organization Documents; Good Standings; Consent.  The Seller shall have 

received a certified copy of the certificate of formation of the Purchaser, the operating 

agreement of the Purchaser, a good standing certificate issued by the Secretary of State 

(or equivalent) of the state of formation and the written consent of the members of the 

Purchaser approving the transactions contemplated hereby and in connection herewith.  

(h) Ancillary Agreements.  The Sellers shall have received the following, each 

dated the Closing Date and in full force and effect as of the Closing Date, in form and 

substance mutually satisfactory to the parties: 

(i) Guaranty of Angel Telecom (USA) Inc., Angel Telecom AG and 

Next Communications, Inc., substantially in the form annexed hereto as Exhibit 3; 

(ii) Note, substantially in the form annexed hereto as Exhibit 4; 

(iii) Security Agreement, substantially in the form annexed hereto as 

Exhibit 5; 

(iv) Trademark Security Agreement, substantially in the form annexed 

hereto as Exhibit 12; 

(v) Assignment and Assumption Agreement, substantially in the form 

annexed hereto as Exhibit 6; 

(vi) Intellectual Property Transfer and Assignment Agreement, 

substantially in the form annexed hereto as Exhibit 7;  

(vii) Purchaser and Sellers will enter into a mutually agreeable form of 

Transition Services Agreement (the “Transition Services Agreement”), 

substantially in the form annexed hereto as Exhibit 8; and 

(viii) all other instruments of transfer, duly executed by the Purchaser as 

shall be necessary or appropriate. 

                                                 
1
 The DIP Release is not intended to release the Carve-Out under the DIP Orders, which Carve-Out shall continue to 

attach to the proceeds of the Transactions. 
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The foregoing conditions are for the sole benefit of the Sellers and may be waived by the 

Sellers, in whole or in part, at any time and from time to time in the sole discretion of the Sellers.  

In the event that the Closing shall occur, all of the foregoing conditions shall be of no further 

force or effect from and after the Closing. 

Section 4.03 Conditions Precedent to the Obligations of the Purchaser The obligation of 

the Purchaser to consummate the Transactions under the Sale Documents is expressly subject to 

the fulfillment of each of the following conditions, unless waived by the Purchaser in writing, at 

or before the Closing: 

(a) Representations and Warranties; Performance of Agreements. 

(i) All of the representations and warranties of the Sellers set forth in 

the Sale Documents shall be true and correct in all respects on and as of the date 

hereof and as of the Closing Date with the same force and effect as though made 

on and as of the Closing Date (except to the extent that any representation or 

warranty is limited by its terms to a specific date or range of dates (in which case 

such representation and warranty need only be true and correct on the date or 

during the range of dates so specified)). 

(ii) The Sellers shall have performed and complied in all material 

respects with all of its covenants and other obligations contained in the Sale 

Documents required to be performed or complied with by it at or before the 

Closing. 

(iii) Between January 15, 2013 and the Closing, the Sellers shall have 

continued to provide the same level of service to its customers until the closing 

date including but not limited to calling rates and minutes delivered on products 

and industry standard network quality, it being understood that substantially all 

outbound traffic is carried on Purchaser’s networks. 

(iv) Between January 15, 2013 and the Closing, the sellers have not 

experienced a service outage that has materially affected the ability to service its 

products. 

(v) Between January 15, 2013 and the Closing, the sellers shall not 

provide extra rebates, discounts or other credits to its customers to incentivize 

them to accelerate accounts receivable collections. 

 (vi) The Sellers have ensured that all retail Kare store customers have 

been properly supplied with inventory and serviced in the Ordinary Course of 

Business.  

(b) Sale Order.  The Bankruptcy Court shall have entered the Sale Order. 
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(c) Ancillary Agreements.  The Purchaser shall have received the following, 

each dated the Closing Date and in full force and effect as of the Closing Date, in form 

and substance mutually satisfactory to the parties: 

(i) one or more Bills of Sale, duly executed by the Sellers (each, a 

“Bill of Sale”), substantially in the form annexed hereto as Exhibit 9; 

(ii) Assignment and Assumption Agreement, substantially in the form 

annexed hereto as Exhibit 6; 

(iii) Intellectual Property Transfer and Assignment Agreement, 

substantially in the form annexed hereto as Exhibit 7; 

(iv) the Sale Order, substantially in the form annexed hereto as Exhibit 

10, or any related instruments and documents to release any and all 

Encumbrances on the Purchased Assets (other than Permitted Encumbrances); 

(v) an affidavit of non-foreign status that complies with section 1445 

of the Code in form and substance reasonably acceptable to the Purchaser, duly 

executed by the Sellers, substantially in the form annexed hereto as Exhibit 11; 

(vi) such conveyancing or Transfer Tax forms or returns, if any, as are 

required to be delivered or executed by the Sellers under applicable Law in 

connection with the purchase and sale of the Purchased Assets;  

(vii) Transition Services Agreement, substantially in the form annexed 

hereto as Exhibit 8; and 

(viii) all other instruments of transfer, duly executed by the Sellers as 

shall be necessary or appropriate to vest in the Purchaser good and indefeasible 

title to the Purchased Assets and to permit the Purchaser to conduct the Business 

without interruption. 

(d) Officer’s Certificate.  The Purchaser shall have received a certificate, 

dated the Closing Date and executed by the Sellers’ chief executive officer or chief 

restructuring officer on behalf of the Sellers, certifying to the best of their knowledge as 

to the satisfaction of the conditions set forth in Section 4.03(a) hereof. 

(e) Required Consents.  The Purchaser shall have received copies of all of the 

Required Consents, and all such Required Consents shall be in full force and effect as of 

the Closing Date. 

(f) No Actions.  There shall be no Action or Order by any Governmental 

Body or any Action by any other Person seeking to restrain or prohibit the Transaction. 

The foregoing conditions are for the sole benefit of the Purchaser and may be waived by 

the Purchaser, in whole or in part, at any time and from time to time in the sole discretion of the 
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Purchaser.  In the event that the Closing shall occur, all of the foregoing conditions shall be of no 

further force or effect from and after the Closing. 

Section 4.04 Tax Matters. 

(a) The Sellers shall be responsible for Taxes imposed on the Sellers for any 

time period.  The Purchaser shall be responsible for all Taxes imposed on the Purchaser 

for any time period.  The Sellers and the Purchaser, as the case may be, shall provide 

reimbursement for any Tax paid by one party all or a portion of which is the 

responsibility of the other party pursuant to this Section 4.04(a).  Within ten (10) days 

prior to the payment of such Tax, the party paying such Tax shall give notice to the other 

party of its portion of the Tax payable, and such party shall promptly deliver its portion 

of such Tax.  Failure to so notify will not relieve the other party from its liability 

hereunder.  The Sellers shall prepare or cause to be prepared all Tax Returns relating to 

any Taxes imposed on the Sellers.  The Purchaser shall prepare or cause to be prepared 

all Tax Returns relating to any Taxes imposed on the Purchaser. 

(b) Notwithstanding the foregoing, the Purchaser shall be responsible for 

payment of all Transfer Taxes payable in connection with the Transaction, if any, as well 

as any notary fees incurred in connection therein; provided, however, that the parties shall 

reasonably cooperate in availing themselves of any available exemptions from any 

collection of (or otherwise reduce) any such Transfer Taxes.  Except as otherwise 

required by applicable Law, the Sellers will be responsible for filing any Tax Returns and 

complying with any procedures required in connection with all Transfer Taxes, in 

accordance with the Transition Services Agreement. 

(c) Each of the parties shall (i) promptly notify the other in writing upon the 

commencement of any Tax audit, suit, action or proceeding (each a “Tax Contest”) 

relating to Taxes that could affect the Tax liability of the other party, (ii) keep the other 

party apprised of all developments relating to the Tax Contest, (iii) provide the other 

party with copies of all correspondence from any Tax Authority relating to any such Tax 

Contest, and (iv) will provide the other party with any final determination of such Tax 

Contest.   

(d) The Sellers and the Purchaser will provide each other with such 

cooperation and information as either of them reasonably may request of the other in 

filing any Tax Return, amended Tax Return or claim for refund, determining a liability 

for Taxes or a right to a refund of Taxes, or participating in or conducting any audit or 

other proceeding in respect of Taxes.  Such cooperation and information shall include 

providing copies of relevant Tax Returns or portions thereof, together with accompanying 

schedules, related work papers and documents relating to rulings and other 

determinations by Tax Authorities.  The Sellers and the Purchaser shall retain all Tax 

Returns, schedules and work papers, records and other documents in its possession 

relating to Taxes relating to the Business or the Purchased Assets for a taxable period 

first ending after the Closing Date and for all prior taxable periods until the later of: 

(i) the expiration of the statute of limitations of the taxable periods to which such Tax 
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Returns and other documents relate, without regard to extensions except to the extent 

notified by the other party in writing of such extensions for the respective Tax periods; or 

(ii) six (6) years following the due date (without extension) for such Tax Returns.  Any 

information obtained under this Section 4.04(d) shall be kept confidential except as may 

be otherwise necessary in connection with the filing of Tax Returns or claims for refund 

or in conducting any audit or other proceeding. 

ARTICLE V 

Representations and Warranties of the Sellers About the Sellers 

The Sellers represent and warrant to the Purchaser as of the date hereof and as of the 

Closing Date as follows: 

Section 5.01 Existence and Power 

Each of the Sellers (i) is a corporation or limited liability company, as the case may be, 

duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

formation; (ii) is duly qualified under the laws of, or is licensed to do business as a foreign 

corporation or limited liability company, and is in good standing in each jurisdiction in which 

such qualification or license is required to own, lease or license the Purchased Assets or to 

operate or carry on the Business; and (iii)  has all necessary corporate power and authority 

required to own, lease or license the Purchased Assets, and to operate and carry on the Business 

as presently conducted, except in the case of clause (ii) where the failure to have such 

qualification or license would not have a Material Adverse Effect. 

Section 5.02 Authorization; Binding Effect.  Except for such authorization as is 

required by the Bankruptcy Court, the Sellers have all requisite power and authority to execute 

and deliver each Sale Document to which the Sellers are party, to perform their obligations 

hereunder and thereunder, and to consummate the Transactions.  The execution and delivery of 

this Agreement and the consummation of the Transactions by the Sellers have been duly 

authorized by each of their Boards and no other corporate approvals on the part of the Sellers are 

necessary to authorize the Agreement or to consummate the Transactions, other than the 

approval of the Transactions and the adoption of the Agreement by the Bankruptcy Court.  This 

Agreement has been, and each of the other Sale Documents will be at or prior to the Closing, 

duly and validly executed and delivered by the Sellers and (assuming the due authorization, 

execution and delivery by the other parties hereto and thereto and the entry of the Sale Order) 

this Agreement constitutes, and each of the other Sale Documents when so executed and 

delivered will constitute, a valid and binding obligation of the Sellers, enforceable against the 

Sellers in accordance with its terms. 

Section 5.03 Consents Except for the Sale Order (the “Required Consents”), no 

Consents are required on behalf of the Sellers in connection with (a) the due execution and 

delivery by the Sellers of the Sale Documents and the performance of the Sellers’ obligations 

thereunder; and (b) the consummation of the Transactions by the Sellers.  As of the Closing 

Date, all of the Required Consents will have been obtained and will be in full force and effect. 
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Section 5.04 Absence of Certain Changes.  Except for actions taken by the Sellers at the 

Purchaser’s express written direction, since the Auction, (a) the Sellers have conducted the 

Business in the Ordinary Course of Business; (b) there has not been any event or occurrence of 

any condition that has had or would reasonably be expected to have a Material Adverse Effect; 

and (c) there have been no actions taken which, if taken after the date of this Agreement without 

the Purchaser’s express written consent, would violate the provisions of Section 7.01 of this 

Agreement. 

Section 5.05 Purchased Assets. 

(a) Purchased Assets; Transfer of Title to Purchased Assets.  The Sellers have 

valid title to or a valid leasehold interest in all of the Purchased Assets, which, pursuant 

to the Sale Order, shall be free and clear of all Encumbrances, except Permitted 

Encumbrances and as otherwise set forth on Exhibit 2.  Assuming entry of the Sale Order 

and receipt of all of the Required Consents prior to the Closing, upon delivery to the 

Purchaser at the Closing by the Sellers of the agreements, documents and instruments set 

forth in Section 4.03(c) and the payment of all Cure Costs by the Purchaser, valid title to, 

or, in the case of property leased or licensed by the Sellers, valid leasehold interests in, 

the Assigned Agreements will pass to the Purchaser on the Executory Contract 

Designation Date or the Lease Designation Date, as the case may be, free and clear of any 

Encumbrances, except Permitted Encumbrances, to the fullest extent permissible under 

Section 365 of the Bankruptcy Code.  Assuming entry of the Sale Order and receipt of all 

of the Required Consents prior to the Closing, upon delivery to the Purchaser at the 

Closing by the Sellers of the agreements, documents and instruments set forth in 

Section 4.03(c), valid title to, or, in the case of property leased or licensed by the Sellers, 

valid leasehold interests in, the Purchased Assets other than the Assigned Agreements 

will pass to the Purchaser, free and clear of any Encumbrances, except Permitted 

Encumbrances, to the fullest extent permissible under Section 365 of the Bankruptcy 

Code. 

(b) Condition of Purchased Assets.  The tangible Purchased Assets have been 

maintained in accordance with normal industry practice and are in reasonable operating 

condition and repair for the purposes for which they are used (subject to ordinary wear 

and tear). 

Section 5.06 Intellectual Property. 

(a) Company Intellectual Property.  Exhibit 7 hereto sets forth a correct and 

complete list and description of (i) all Intellectual Property owned by the Sellers (the 

“Owned Intellectual Property”); and (ii) all Intellectual Property licensed from a Third 

Party (“Intellectual Property Licensor”) by the Sellers, excluding Off the Shelf 

Licenses (the “Licensed Intellectual Property”, and together with the Owned 

Intellectual Property the “Company Intellectual Property”), in each case, including a 

correct and complete list of all jurisdictions in which all trademarks, copyrights, patents, 

and domain names (whether owned or licensed) are registered, issued or applied for and 

all registration, grant and application numbers (the “Intellectual Property List”). 
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(b) Ownership or Right to Use.  Except as disclosed in the Intellectual 

Property List: 

(i) the Sellers are the exclusive owners of the Owned Intellectual 

Property, free and clear of all Encumbrances other than Permitted Encumbrances; 

(ii) the Sellers have valid and enforceable licenses to use all the 

Licensed Intellectual Property, is in compliance in all material respects with 

contractual obligations relating to the Licensed Intellectual Property (except as set 

forth on Exhibit 2) it uses pursuant to any license, and will not, as a result of this 

Agreement or the performance of its obligations under this Agreement, be in 

breach of any such license; 

(iii) all necessary registration, maintenance and renewal fees have been 

paid and all necessary documents have been filed with the United States Patent 

and Trademark Office or foreign patent and trademark office in the relevant 

foreign jurisdiction for the purposes of maintaining both the Owned Intellectual 

Property that is registered, and, to the knowledge of the Sellers, the Licensed 

Intellectual Property that is registered; 

(iv) neither the ownership or use of the Company Intellectual Property 

nor the operation of the Business has infringed, misappropriated or conflicted 

with and does not infringe, misappropriate or conflict with any material 

Intellectual Property of any other Person.  To the knowledge of the Sellers, no 

unauthorized Person is using any of the Company Intellectual Property; 

(v) except as disclosed in the Intellectual Property List, no Actions are 

pending or, to the knowledge of the Sellers, threatened which challenge the 

Sellers’ rights in, or the validity or enforceability of, the Owned Intellectual 

Property, nor, to the knowledge of the Sellers, is there any legitimate basis for any 

such Claim; and, to the knowledge of the Sellers, no Actions are pending or 

threatened which challenge any Intellectual Property Licensor’s rights in, or the 

validity or enforceability of, the Licensed Intellectual Property, nor, to the 

knowledge of the Sellers, is there any legitimate basis for any such Claim; and 

(vi) within the past twelve months, the Sellers have made no Claim of a 

violation, disclosure, infringement, misuse or misappropriation by any Third 

Party, of their rights to, or in connection with, the Owned Intellectual Property; 

and within the past twelve months, to the knowledge of the Sellers, no Intellectual 

Property Licensor has made any Claim of a violation, infringement, misuse or 

misappropriation by any Third Party of any Intellectual Property Licensor’s rights 

to, or in connection with, the Licensed Intellectual Property. 

(c) Confidentiality of Intellectual Property.  The Company Intellectual 

Property has been maintained in confidence in accordance with protection procedures 

customarily used in the industry of the Sellers to protect rights of like importance and, to 
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the extent that any portion of the Company Intellectual Property would otherwise qualify 

as a “trade secret”, which would be necessary to preserve its status as trade secrets under 

applicable Laws. 

Section 5.07 Brokers.  SSG Capital Advisors LLC is the Sellers’ exclusive investment 

banker and the only Person entitled to a transaction fee from the Sellers in connection with the 

Transactions contemplated hereby as set forth in the Order of the Bankruptcy Court dated as of 

December 14, 2012. 

Section 5.08 Taxes.  [Intentionally deleted] 

Section 5.09 Insurance.  [Intentionally deleted]  

Section 5.10 No Other Representations or Warranties.  Except for the representations 

and warranties contained in this ARTICLE V (as modified by the Exhibits hereto), neither the 

Sellers nor any other Person make any other express or implied representation or warranty with 

respect to the Sellers, the Business, the Purchased Assets, the Assumed Liabilities or the 

Transactions, and the Sellers disclaim any other representations or warranties, whether made by 

the Sellers, any Affiliate of the Sellers or any of their respective Representatives.  Except for the 

representations and warranties contained in this ARTICLE V (as modified by the Exhibits hereto 

as supplemented or amended), the Sellers (a) expressly disclaim any representation or warranty, 

expressed or implied, at common law, by statute, or otherwise, relating to the condition of the 

Purchased Assets (including any implied or expressed warranty of merchantability or fitness for 

a particular purpose, or of conformity to models or samples of materials); and (b) hereby 

disclaim all liability and responsibility for any representation, warranty, projection, forecast, 

statement, or information made, communicated, or furnished (orally or in writing) to the 

Purchaser or its Affiliates or Representatives (including any opinion, information, projection, or 

advice that may have been or may be provided to the Purchaser by any Representative of the 

Sellers or any of their Affiliates).  The Sellers make no representations or warranties to the 

Purchaser regarding the probable success or profitability of the Business.  The disclosure of any 

matter or item in any schedule hereto shall not be deemed to constitute an acknowledgment that 

any such matter is required to be disclosed. 

ARTICLE VI 

Representations and Warranties of the Purchaser 

The Purchaser represents and warrants to the Sellers as of the date hereof and as of the 

Closing Date as follows: 

Section 6.01 Existence and Power.  The Purchaser (a) is a limited liability company, 

duly organized, validly existing and in good standing under the laws of the jurisdiction of its 

organization; and (b) has all necessary power and authority to execute and deliver each of the 

Sale Documents and to consummate the Transactions and to perform its obligations under the 

Sale Documents. 



 

{25674257;3}28 

 

 
HF 8016053v.13 

Section 6.02 Authorization; Binding Effect.  The execution and delivery by the 

Purchaser of each of the Sale Documents to which the Purchaser is a party, the performance by 

the Purchaser of its obligations under such Sale Documents and the consummation of the 

Transactions by the Purchaser has been duly authorized by all necessary limited liability 

company action on the part of the Purchaser.  Assuming the due authorization, execution and 

delivery by the other parties hereto and thereto, each of the Sale Documents to which the 

Purchaser is or may become a party is, or, when executed and delivered in accordance with this 

Agreement will be, legal, valid and binding obligations of the Purchaser enforceable against the 

Purchaser in accordance with its terms, except that such enforcement may be limited by the 

Enforceability Exceptions. 

Section 6.03 Contravention.  Neither the execution, delivery and performance of the 

Sale Documents by the Purchaser nor the consummation of the Transactions by the Purchaser 

will (with or without notice or lapse of time or both) (a) violate or breach any provision of the 

Purchaser’s Organizational Documents; (b) violate or breach any Law by which the Purchaser or 

any of its assets or properties, are bound; or (c) breach or result in a default under any material 

Contract to which the Purchaser is a party or by which the Purchaser or any of its material assets 

or properties, are bound, except with respect to clauses (b) or (c), for such violations, breaches, 

defaults, other events which would not adversely affect the ability of the Purchaser to perform its 

obligations under the Sale Documents or to consummate the Transactions. 

Section 6.04 Consents.  No material Consents are required on behalf of the Purchaser in 

connection with (a) the due execution and delivery by the Purchaser of the Sale Documents and 

the performance of the Purchaser’s obligations thereunder; and (b) the consummation of the 

Transactions by the Purchaser, except, in each case, for those Consents, the absence of which 

would not adversely affect the ability of the Purchaser to perform its obligations under the Sale 

Documents. 

Section 6.05 Litigation.  There is no Action pending or, to the Purchaser’s knowledge, 

threatened against the Purchaser that involves any of the Transactions or that is reasonably likely 

to prohibit or restrain the ability of the Purchaser to enter into this Agreement or consummate the 

Transactions. 

Section 6.06 Brokers.  No Person has acted, directly or indirectly, as a broker, finder or 

financial advisor for the Purchaser in connection with the Transactions contemplated hereby and 

no Person is entitled to any fee or commission or like payment in respect thereof. 

Section 6.07 Compliance with Laws.  To the knowledge of the Purchaser, the Purchaser 

is in compliance in all material respects with each material Law applicable to the Purchaser and 

its material assets and properties, except for any such noncompliance which could not reasonably 

be expected to adversely affect the ability of the Purchaser to perform its obligations under the 

Sale Documents or to consummate the Transactions. 

Section 6.08 AS IS SALE.  THE PURCHASER ACKNOWLEDGES THAT EXCEPT 

AS SPECIFICALLY AND EXPRESSLY SET FORTH IN ARTICLE V HEREOF (AS 

MODIFIED BY THE EXHIBITS HERETO, AS SUPPLEMENTED OR AMENDED), THE 
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SELLERS MAKE NO REPRESENTATIONS OR WARRANTIES (WHETHER EXPRESS OR 

IMPLIED) OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR USE 

OR OTHERWISE IN REGARD TO THE PURCHASED ASSETS, THE BUSINESS OR AS 

TO THE PROSPECTS OF THE BUSINESS OF THE SELLERS, OR THEIR PROFITABILITY 

FOR THE PURCHASER.  ACCORDINGLY, EXCEPT AS SPECIFICALLY AND 

EXPRESSLY SET FORTH IN ARTICLE V HEREOF, PURCHASER WILL ACCEPT THE 

PURCHASED ASSETS AT THE CLOSING “AS IS,” “WHERE IS,” AND “WITH ALL 

FAULTS.”  ANY CLAIMS PURCHASER MAY HAVE FOR BREACH OF 

REPRESENTATION OR WARRANTY SHALL BE BASED SOLELY ON THE 

REPRESENTATIONS AND WARRANTIES OF THE SELLERS SET FORTH IN ARTICLE V 

HEREOF (AS MODIFIED BY THE EXHIBITS HERETO, AS SUPPLEMENTED OR 

AMENDED).  THE PURCHASER ACKNOWLEDGES THAT (A) THE TANGIBLE 

PERSONAL PROPERTY INCLUDED IN THE PURCHASED ASSETS CONSTITUTES 

USED PROPERTY AND (B) THE PURCHASER IS KNOWLEDGEABLE AND 

EXPERIENCED IN THE INDUSTRY IN WHICH THE SELLERS OPERATE.   

Section 6.09 Due Diligence.  Purchaser acknowledges that it has conducted, to its 

satisfaction, its own independent investigation of the Business and, in making the determination 

to proceed with the Transactions, Purchaser has relied on the results of its own independent 

investigation.  Purchaser acknowledges that it is able to fend for itself, can bear the economic 

risk of its purchase of the Purchased Assets and assumption of the Assumed Liabilities, and has 

such knowledge and experience in financial or business matters that it is capable of evaluating 

the merits and risks of such purchase. 

Section 6.10 Financing.  The Purchaser will have on hand on or prior to the expected 

Closing Date, cash and cash equivalents or financial commitments therefor in an amount 

sufficient to enable it to consummate the Transactions. 

Section 6.11 Adequate Capitalization.  As of the date hereof, the Purchaser is 

sufficiently capitalized to pay its debts as they come due. 

ARTICLE VII 

Pre-Closing Covenants of the Sellers and the Purchaser 

Section 7.01 Conduct of Business Pending Closing. 

The Sellers agree that, subject in all events and in each case, to the Sellers’ rights and 

obligations as debtors in possession under the Bankruptcy Code, from the date of this Agreement 

through the earlier to occur of (x) the Closing Date; and (y) the date on which this Agreement is 

terminated in accordance with the provisions of Section 9.01 hereof (such period, the “Pre-

Closing Period”), the Sellers will: 

(a) Conduct of Business.  Conduct the Business in a manner consistent with 

the past practices of the Sellers prior to the commencement of the Bankruptcy Case and 

the Sellers will not engage in any transactions out of the Ordinary Course of Business. 
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(b) Payment of Obligations.  Promptly and timely pay and discharge in the 

Ordinary Course of Business in good faith and to the extent funds are available for such 

payment, all Taxes and other material obligations assessed, levied or imposed upon, or 

required to be withheld by, or otherwise owing by, the Sellers or with respect to the 

Purchased Assets or the Business. 

(c) Sale of Assets; Encumbrances.  Not (i) Transfer any of the Purchased 

Assets, except Inventory sold in the Ordinary Course of Business; (ii) dispose of, or trade 

in, any of the Equipment or Fixtures; or (iii) create, incur, assume, or suffer to exist any 

Encumbrance upon or with respect to any of the Purchased Assets. 

(d) Intellectual Property.  Not grant any rights with respect to any Company 

Intellectual Property or fail to maintain in full force and effect the Company Intellectual 

Property. 

(e) Compensation.  Not increase the aggregate amount of compensation of the 

officers or employees of the Sellers including base salaries and bonuses of all types, 

whether paid or accrued, except as may be required pursuant to the terms of any Contract 

in existence on the date of this Agreement. 

(f) Compliance With Laws.  Comply in all material respects with all Laws 

applicable to the Sellers, the Business, the Purchased Assets or the Assumed Liabilities. 

(g) Maintenance of Relationships.  Use its commercially reasonable efforts to 

preserve its current relationships with its customers, suppliers, vendors, regulators and 

other Persons with which it has material business relationships. 

(h) Accounting Procedures.  Not make any changes in accounting methods, 

principles or practices, except as required by a change in GAAP or applicable Law. 

(i) Maintenance of Existence.  Preserve and maintain its corporate existence 

and good standing in the jurisdiction of its incorporation, and qualify and remain 

qualified as a foreign corporation in each jurisdiction in which such qualification is 

required. 

(j) Maintenance of Records.  Keep adequate records and books of account 

reflecting all its financial transactions, keep minute books containing accurate records of 

all meetings and accurately reflecting all corporate action of its shareholders and its board 

of directors (including committees). 

(k) Maintenance of Purchased Assets.  Maintain, keep and preserve the 

Purchased Assets in good working order and condition, ordinary wear and tear excepted. 

(l) Incurrence of Indebtedness.  Not incur any Indebtedness or assume, 

guarantee or endorse any Indebtedness of any other Person. 
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(m) Capital Expenditures.  Not make or commit to make any capital 

expenditures. 

(n) Receivables.  Not accelerate the collection of or shorten the customary 

collection cycles for, solicit early collection of or alter in any material respect any 

discounts or other incentives for early payment of receivables. 

(o) Insurance.  Not fail to maintain insurance policies to the extent and at the 

levels maintained by the Sellers as of the date of this Agreement with respect to the 

Business and the Purchased Assets.   

(p) Distributions and Redemptions.  Not authorize, declare or pay any 

dividends on or make any distribution with respect to their outstanding shares of capital 

stock or other equity securities (whether in cash, assets, stock or other securities), or 

redeem, purchase or acquire any capital stock or other securities of any Seller or make 

any other payment to or on behalf of any shareholder or other equity holder of any Seller 

or any Affiliate thereof. 

(q) Commitments.  Not commit or agree to take any of the actions specified in 

this Section 7.01. 

Section 7.02 Access to Information; Cooperation. 

(a) Access to Information. 

(i) The Sellers understand and acknowledge that the Purchaser 

requires reasonable access to the Sellers, the Purchased Assets and the Business 

during the Pre-Closing Period. 

(ii) The Sellers agree that, during the Pre-Closing Period, the Sellers 

will: 

(A) give the Purchaser and its authorized Representatives, upon 

reasonable advance notice and under reasonable circumstances, (I)  access 

during regular business hours to all plants, offices, personnel, warehouses, 

facilities, properties, books, Contracts, commitments and records of the 

Sellers, including with respect to the Purchased Assets, the Assumed 

Liabilities and the Business, and (II) such financial and operating data and 

other information with respect to the Business and the Purchased Assets as 

any of them may from time to time reasonably request; and 

(B) permit the Purchaser and its authorized Representatives to 

make such inspections thereof as any of them may reasonably request. 

Notwithstanding the foregoing, (i) the Purchaser and its Representatives shall not unreasonably 

interfere with or disrupt the Sellers’ business and operations; (ii) no information obtained 

pursuant to this Section 7.02 shall (x) be deemed to amend or supplement any of the Exhibits 
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hereby; (y) be deemed to cure any breach of any representation, warranty, covenant or agreement 

or to satisfy any condition; or (z) limit or otherwise affect the remedies available hereunder to the 

Purchaser; (iii) nothing in this Section 7.02 shall require the Sellers to (x) disclose information 

subject to attorney-client privilege or conflict with any confidentiality obligations by which the 

Sellers are bound or (y) create or draft any document that is not created in the Ordinary Course 

of Business or does not exist as of the date of a request pursuant to this Section 7.02 and (iv) a 

Representative of the Sellers shall accompany the Purchaser and its authorized Representatives 

while conducting any inspections by the Purchaser pursuant to this Section 7.02. 

(b) Cooperation.  During the Pre-Closing Period, the Sellers and the Purchaser 

shall use their respective commercially reasonable efforts to cooperate with one another 

to consummate the transactions contemplated by the Sale Documents, including 

obtaining all Consents of Governmental Bodies that may be or become necessary in 

connection with the consummation of the Transactions, and use their respective 

commercially reasonable efforts avoid the entry of any Order prohibiting the 

consummation of the Transactions, and shall furnish to the other all such information in 

its possession as may be necessary for the completion of the notifications to be filed by 

the other.  Without limiting the foregoing, the Sellers shall provide commercially 

reasonable assistance to the Purchaser to promptly obtain or consummate the transfer to 

the Purchaser of any Permit, including the FCC Licenses, required to own or operate the 

Purchased Assets under applicable Laws. 

Section 7.03 Financing.  The Purchaser expressly acknowledges and agrees that (a) the 

Purchaser’s obligation to consummate the Transactions is not subject to the Purchaser’s receipt 

of financing; and (b) it is not a condition to the Purchaser’s obligation to consummate the 

Transactions that the Purchaser obtain any financing. 

ARTICLE VIII 

Covenants of the Sellers and the Purchaser 

Section 8.01 Cooperation.  Following the Closing (a) all cash and other remittances 

relating primarily to the operation of the Business after the Closing and all mail and other 

communications relating to the Purchased Assets or the Business received by the Sellers or their 

Affiliates shall be promptly turned over to the Purchaser by the Sellers; and (b) all cash and other 

remittances, mail and other communications relating primarily to any Excluded Asset that are 

received by the Purchaser or its Affiliates shall be promptly turned over to the Sellers by the 

Purchaser.  Each party agrees to cooperate with the others, and to cause its subsidiaries and 

successors to do so, in the preparation for and prosecution of any litigation and disputed Claims 

against distributors, including litigation related to unpaid receivables, as set forth in Schedule 

2.02.  

Section 8.02 Preservation of Records.  The Purchaser agrees that it shall preserve and 

keep the books and records held by it or its Affiliates relating to the Business for a period of six 

(6) years from the Closing Date and shall make such books and records (and its personnel, 

Representatives, attorneys, accountants and properties) available to the Sellers (and their estates, 

successors, assignees and any their respective representatives) or the Committee (and its 
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Representatives) as may be reasonably required by any of them in connection with, among other 

things, any insurance claims by, legal proceedings brought by, against or on behalf of, or Tax 

audits against, or governmental investigations of, the Sellers, any of their Affiliates or their 

estates, or in order to enable the Sellers to comply with its obligations under this Agreement, any 

other Sale Document or the Bankruptcy Code.  The Sellers (and their estates, successors, 

assignees and any their respective representatives) or the Committee (and its Representatives) 

shall be entitled to inspect and make copies of any such books and records held by the Purchaser 

or its Affiliates upon reasonable advance notice and during business hours.  In the event the 

Purchaser wishes to destroy such books and records before or after that time, it shall first give 90 

days prior written notice to the Sellers (and their successors and Representatives appointed by 

the Bankruptcy Court, if any) and the Committee (and its Representatives), and the Sellers (and 

their estates, successors, assignees and any their respective representatives) and the Committee 

(and its Representatives) shall have the right, at their option and expense, upon prior written 

notice given to the Purchaser within such 90-day period, to take possession of the records within 

180 days after the date of such notice. 

Section 8.03 WARN Act and Other Employee Termination Costs.  In accordance with 

the terms of the Transition Services Agreement, one (1) day prior to the Closing, the Purchaser 

shall advise the Sellers as to those employees it wishes to hire and offer employment and the 

Sellers shall terminate all such employees (such terminated employees, the “Potential 

Transferred Employees”).  Potential Transferred Employees who are to be hired by Purchaser 

(or its applicable Affiliate), in its sole discretion, as of the time they first perform services for 

Purchaser (or its applicable Affiliate), shall each be required, as a condition to employment with 

the Purchaser, to execute a waiver in favor of the Sellers with regard to all Liabilities and costs in 

connection with the termination of such employees are herein referred to as “Transferred 

Employees.”  The Purchaser shall not employ any of the Potential Transferred Employees unless 

such Potential Transferred Employee has first delivered to the Sellers an Transitional 

Employment Release.  The Sellers shall be responsible for and assume all Liabilities and costs in 

connection with the termination of any remaining employees of the Sellers on or after the date 

hereof including (a) for any and all WARN Act notices, payments, fines or assessments, 

including attorneys’ fees reasonably incurred by the Sellers in connection therewith, with respect 

to the employment, discharge or layoff of any such employees; and (b) to the extent required by 

applicable Law, for any continuation coverage under COBRA or similar state Laws as any such 

terminated employee may elect.   

Section 8.04 Privacy Policy.  To the extent that the Sellers are selling any “personally 

identifiable information” (as that term is defined in 11 U.S.C. §101(41A)) to the Purchaser, the 

Purchaser agrees that it will comply with, and be bound by, the Sellers’ privacy policy. 

Section 8.05 Adequate Capitalization.  During the fifteen (15) month period following 

the Closing, the Purchaser will make reasonable efforts to ensure that it is sufficiently capitalized 

to pay its debts as they come due. 
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ARTICLE IX 

Termination and Expenses 

Section 9.01 Termination.  The obligations of the parties to consummate the 

Transactions under the Sale Documents may be terminated at any time prior to the Closing by: 

(a) the mutual consent of the Sellers and the Purchaser; 

(b) the Sellers, if the Purchaser shall have breached any of its representations, 

warranties, covenants or other agreements contained in the Sale Documents, which 

breach (i) would give rise to the failure of a condition set forth in Section 4.02, and (ii) 

cannot be or has not been cured by the date which is five (5) Business Days after the 

giving of written notice by the Sellers to the Purchaser specifying such breach; 

(c) the Purchaser, if the Sellers shall have breached any of its representations, 

warranties, covenants or other agreements contained in the Sale Documents, which 

breach (i) would give rise to the failure of a condition set forth in Section 4.03, and (ii) 

cannot be or has not been cured by the date which is ten (10) Business Days after the 

giving of written notice by the Purchaser to the Sellers specifying such breach; 

(d) the Purchaser, if the Sellers fail to comply with the terms of the Bidding 

Procedures Order; 

(e) the Sellers, if the Purchaser fails to comply with the terms of the Bidding 

Procedures Order; 

(f) the Purchaser, if the Bidding Procedures Orders or the Sale Order has been 

stayed, modified, amended, supplemented, reversed, vacated or otherwise rendered 

ineffective by any court of competent jurisdiction without the Purchaser’s prior written 

consent or otherwise fails to be in full force and effect;  

(g) the Purchaser or the Sellers, if any Governmental Body shall have issued 

an Order or taken any other action, which permanently restrains, enjoins or otherwise 

prohibits the Transactions, and such Order or other action shall have become final and 

non-appealable; 

(h) the Sellers, if the Closing has not been consummated by the close of 

business on February 8, 2013 as the result of the Purchaser’s failure to satisfy any of its 

conditions precedent to Closing, in which event the Sellers shall have the right, but not 

the obligation, to terminate this Agreement and be authorized, but not required, to 

consummate a sale of the Purchased Assets to any other party; or 

(i) the Purchaser, if the Closing has not been consummated by February 4, 

2013 as the result of the Sellers’ failure to satisfy any of their conditions precedent to 

Closing, in which event the Purchaser shall have the right, but not the obligation, to 

terminate this Agreement. 
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Any such termination shall be in writing delivered to the other parties hereto in 

accordance with the provisions of Section 10.01 hereof. 

Section 9.02 Effect of Termination.  In the event of a termination of this Agreement 

under Section 9.01, this Agreement will become void and of no further force or effect, except for 

the provisions of (a) Section 9.03 relating to the payment of fees and expenses; (b) the Deposit, 

which the Sellers will keep if the Purchaser breaches under Section 9.01(b) or Section 9.01(e); 

(c) ARTICLE X; (d) this Section 9.02; and (e) the defined terms related to the foregoing 

(collectively, the “Surviving Provisions”), which shall survive such termination, and no party 

shall have any liability whatsoever with respect to this Agreement (other than with respect to the 

Surviving Provisions). 

Section 9.03 Fees and Expenses.  Except as expressly set forth in this Agreement, each 

of the parties hereto will be responsible for and pay its own legal, accounting and other fees and 

expenses, including reasonable attorneys’ and accountants’ fees and expenses, incurred in 

connection with the Transactions, including the due diligence review, and the negotiation, 

preparation and execution of the Sale Documents. 

ARTICLE X 

Miscellaneous 

Section 10.01 NONSURVIVAL OF REPRESENTATIONS, WARRANTIES AND 

COVENANTS EXCEPT AS OTHERWISE PROVIDED HEREIN, ALL 

REPRESENTATIONS, WARRANTIES, COVENANTS AND AGREEMENTS OF THE 

SELLERS MADE HEREIN OR IN ANY OTHER AGREEMENT DELIVERED PURSUANT 

TO THIS AGREEMENT SHALL NOT SURVIVE BEYOND THE CLOSING AND THERE 

SHALL BE NO LIABILITY IN RESPECT THEREOF, WHETHER SUCH LIABILITY HAS 

ACCRUED PRIOR TO OR AFTER THE CLOSING, ON THE PART OF THE SELLERS OR 

ANY OF THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS OR AFFILIATES; 

PROVIDED, HOWEVER, THAT ANY COVENANT OR AGREEMENT IN THIS 

AGREEMENT WHICH, BY ITS TERMS, IS TO SURVIVE THE CLOSING, SHALL 

SURVIVE FOR THE DURATION OF SUCH COVENANT OR AGREEMENT. 

Section 10.02 Notices.  All notices, requests, demands and other communications to any 

party or given under any Sale Document will be in writing and delivered personally, by 

overnight delivery or courier, by registered mail or by telecopier (with confirmation received) to 

the parties at the address or telecopy number specified for such parties on the signature pages 

hereto (or at such other address or telecopy number as may be specified by a party in writing 

given at least five Business Days prior thereto).  All notices, requests, demands and other 

communications will be deemed delivered when actually received.  The Committee shall receive 

a copy of all notices, requests or demands issued pursuant to this Agreement. 

Section 10.03 Counterparts.  This Agreement may be executed simultaneously in one or 

more counterparts, and by different parties hereto in separate counterparts, each of which when 

executed will be deemed an original, but all of which taken together will constitute one and the 

same instrument.  This Agreement and any amendments hereto or thereto, to the extent signed 
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and delivered by means of a facsimile machine or as an attachment to an electronic mail message 

in “pdf” or similar format, shall be treated in all manner and respects as an original agreement or 

instrument and shall be considered to have the same binding legal effect as if it were the original 

signed version thereof delivered in person.  At the request of any party hereto or to any such 

agreement or instrument, each other party hereto shall re-execute original forms thereof and 

deliver them to all other parties.  No party to any such agreement or instrument shall raise the use 

of a facsimile machine or electronic mail attachment in “pdf” or similar format to deliver a 

signature or the fact that any signature or agreement or instrument was transmitted or 

communicated through the use of a facsimile machine or as an attachment to an electronic mail 

message as a defense to the formation of a Contract and each such party forever waives any such 

defense. 

Section 10.04 Amendment of Agreement.  This Agreement may not be amended, 

supplemented, modified or waived except by an instrument in writing signed on behalf of each of 

the parties hereto, which amendment, supplement, modification or waiver shall be approved by 

the Court, or consented to in writing by the Sellers, the Purchaser and the Committee. 

Section 10.05 Successors and Assigns; Assignability.  This Agreement will be binding 

upon and inures to the benefit of and is enforceable by the respective successors and permitted 

assigns of the parties hereto.  This Agreement may not be assigned by any party hereto without 

the prior written consent of all other parties hereto, except for the assignment of all or any part of 

the rights and obligations of either party under this Agreement, which may be freely assigned by 

either party to an Affiliate of such party either prior to or after the Closing Date; provided, that 

such party will remain liable for the performance of its obligations under this Agreement.  Any 

assignment or attempted assignment in contravention of this Section will be void ab initio and 

will not relieve the assigning party of any obligation under this Agreement. 

Section 10.06 Governing Law.  This Agreement will be governed by, and construed in 

accordance with, the Laws of the State of New York applicable to Contracts executed in and to 

be performed entirely within that state, without reference to any choice or conflict of Law 

provision or rule (whether of the State of New York or any other jurisdiction) that would cause 

the application of Laws of any jurisdictions other than those of the state of New York. 

Section 10.07 Integration.  The Sale Documents (including the Exhibits hereto) contain 

and constitute the entire agreement of the parties with respect to the subject matter hereof and 

supersede all prior negotiations, agreements and understandings, whether written or oral, of the 

parties hereto. 

Section 10.08 Severability.  If any term or other provision of this Agreement is invalid, 

illegal or incapable of being enforced by any rule of Law, or public policy, all other conditions 

and provisions of this Agreement will nevertheless remain in full force and effect so long as the 

economic or legal substance of the Transactions is not affected in any manner adverse to any 

party. 

Section 10.09 No Third-Party Rights.  Except with respect to the Committee’s rights 

under Section 8.02 and Section 10.02 of this Agreement, this Agreement is not intended, and will 
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not be construed, to create any rights in any parties other than the Sellers and the Purchaser, and 

no Person may assert any rights as third-party beneficiary hereunder, except that any rights, 

obligations or remedies of the Purchaser hereunder may be exercised by an Affiliate of the 

Purchaser as provided in Section 10.05. 

Section 10.10 Submission to Jurisdiction.  Without limiting any Party’s right to appeal 

any Order of the Bankruptcy Court, (i) the Bankruptcy Court shall retain exclusive personal and 

subject matter jurisdiction to enforce the terms of this Agreement and to decide any claims or 

disputes which may arise or result from, or be connected with, this Agreement, any breach or 

default hereunder, or the Transactions; and (ii) any and all proceedings related to the foregoing 

shall be filed and maintained only in the Bankruptcy Court, and the parties hereby consent to and 

submit to the jurisdiction and venue of the Bankruptcy Court, consent to service of process at 

such locations as indicated in Section 10.02 hereof; provided, however, that if the Bankruptcy 

Case has closed, the parties agree to unconditionally and irrevocably submit to the exclusive 

jurisdiction of the United States District Court for the Southern District of New York sitting in 

New York County or the Commercial Division, Civil Branch of the Supreme Court of the State 

of New York sitting in New York County and any appellate court from any thereof, for the 

resolution of any such claim or dispute.  The parties hereby irrevocably waive, to the fullest 

extent permitted by applicable Law, any objection which they may now or hereafter have to the 

laying of venue of any such dispute brought in such court or any defense of inconvenient forum 

for the maintenance of such dispute.  Each of the parties agrees that a judgment in any such 

dispute may be enforced in other jurisdictions by suit on the judgment or in any other manner 

provided by Law. 

Section 10.11 Waiver of Jury Trial.  Each of the Sellers and the Purchaser hereby waives 

any right to a trial by jury in any Action to enforce or defend any right under any Sale Document 

or any amendment, instrument, document or agreement delivered or to be delivered in 

connection with any Sale Document and agrees that any Action will be tried before a court and 

not before a jury. 

Section 10.12 No Waiver; Remedies.  No failure or delay by any party in exercising any 

right, power or privilege under this Agreement will operate as a waiver of the right, power or 

privilege.  A single or partial exercise of any right, power or privilege will not preclude any other 

or further exercise of the right, power or privilege or the exercise of any other right, power or 

privilege.  The rights and remedies provided in the Sale Documents will be cumulative and not 

exclusive of any rights or remedies provided by Law. 

Section 10.13 Interpretation.  As used in this Agreement, references to the singular will 

include the plural and vice versa and references to the masculine gender will include the 

feminine and neuter genders and vice versa, as appropriate.  Unless otherwise expressly provided 

in this Agreement (a) the words “hereof”, “herein” and “hereunder” and words of similar 

import when used in this Agreement will refer to this Agreement as a whole and not to any 

particular provision of this Agreement; and (b) article, section, subsection, schedule and exhibit 

references are references with respect to this Agreement unless otherwise specified.  Unless the 

context otherwise requires, the term “including” will mean “including, without limitation.”  The 

headings in this Agreement and in the Schedules are included for convenience of reference only 
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and will not affect in any way the meaning or interpretation of this Agreement.  References in 

this Agreement to any Law will refer to such Law as from time to time amended and to any Law 

successor thereto. 

Section 10.14 Ambiguities.  This Agreement was negotiated between legal counsel for 

the parties and any ambiguity in this Agreement shall not be construed against the party who 

drafted this Agreement. 

Section 10.15 Incorporation of Exhibits.  The Exhibits hereto are incorporated into this 

Agreement and will be deemed a part hereof as if set forth herein in full.  References to “this 

Agreement” and the words “herein”, “hereof” and words of similar import refer to this 

Agreement (including the Exhibits) as an entirety.  In the event of any conflict between the 

provisions of this Agreement and any Exhibit, the provisions of this Agreement will control.  

Capitalized terms used in the Exhibits have the meanings assigned to them in this Agreement.  

The Section references referred to in the Exhibits are to Sections of this Agreement, unless 

otherwise expressly indicated. 

Section 10.16 Approval of Bankruptcy Court.  Notwithstanding anything herein to the 

contrary, each party’s obligations under this Agreement are subject to approval of the 

Bankruptcy Court. 

ARTICLE XI 

Bankruptcy Court Matters 

Section 11.01 Consultation with the Purchaser.  Subject to the attorney client privilege or 

any other confidentiality restrictions to which the Sellers are bound, the Sellers shall provide the 

Purchaser with a reasonable opportunity to review and comment upon all motions, applications, 

petitions, schedules and supporting papers, in each case which relate to or affect the 

Transactions, prepared by the Sellers (including forms of Orders and Notices to interested 

parties) prior to the filing thereof in the Bankruptcy Case.  All motions, applications, petitions, 

schedules and supporting papers prepared by the Sellers and relating (directly or indirectly) to 

the Transactions to be filed on behalf of the Sellers after the date hereof must be reasonably 

satisfactory in form and substance to the Purchaser in its reasonable discretion. 

Section 11.02 Sellers Assistance.  The Sellers agrees that they will promptly take such 

actions as are reasonably requested by the Purchaser to assist in obtaining entry of the Sale 

Order, including furnishing affidavits or other documents or information for filing with the 

Bankruptcy Court for purposes, among others, of providing necessary assurances of performance 

by the Sellers of their obligations under this Agreement and demonstrating that the Purchaser is a 

good faith buyer under sections 363(m) and 1123 of the Bankruptcy Code. 

Section 11.03 Purchaser Assistance.  The Purchaser agrees that it will promptly take 

such actions as are reasonably requested by the Sellers to assist in obtaining entry of the Sale 

Order, and a finding of adequate assurance of future performance by the Purchaser, including 

furnishing affidavits or other documents or information for filing with the Bankruptcy Court for 

the purposes, among others, of providing necessary assurances of performance by the Purchaser 
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under this Agreement and demonstrating that the Purchaser is a “good faith” purchaser under 

sections 363(m) and 1123 of the Bankruptcy Code.  The Purchaser shall not, without the prior 

written consent of the Sellers, file, join in, or otherwise support in any manner whatsoever any 

motion or other pleading relating to the sale of the Purchased Assets hereunder. 
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With a copy to:  

Wuersch & Gering LLP 

100 Wall Street, 10th Floor 

New York, NY 10005 

Attention: Stephen McNally, Esq. 

Telephone No.: (212)-509-5050 

 

Akerman Senterfitt LLP 

350 East Las Olas Boulevard 

Suite 1600 

Fort Lauderdale, FL 33301 

Attention: Michael Goldberg, Esq. 

Telephone No.: (954) 468-2444 

 

Tarter Krinsky & Drogin LLP 

1350 Broadway 

New York, NY 10018 

Attention: Rocco Cavaliere, Esq. 

Telephone No.: (212) 216-1141 

 

Solely with respect to its obligations under Sections 3.01(d) and 4.02(d), it is hereby accepted 

and agreed to: 

 

Marcatel Com, S.A. De C.V. 

 

 

By:   

Name:  

Title:  

 

Solely with respect to its obligations under Sections 3.01(d) and 4.02(d), it is hereby accepted 

and agreed to: 

 
 Organizacion Radio Beep S.A. De C.V./Unifica 
 

 

By:   

Name:  

Title:  
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Exhibit 1 – Purchased Assets 

 

1. All accounts receivable and accompanying financial reports. 

2. Rights to all brands and pins 

3. All printed prepaid card inventory 

4. All computer files containing artwork used to print prepaid calling cards and posters 

5. All active and inactive prepaid calling card pins and related pin reports 

6. All registered SMS RespOrg Id’s and toll-free numbers  

7. All currently existing access numbers including DID’s and local registered numbers 

8. Handheld PDA’s used by Kare Sales reps and existing billing software 

9. All customer lists 

10. All trademarks and other intellectual property rights 

11. All databases associated with Kare handheld PDA’s to service Kare stores, subject to the 

terms of a mutually agreed Transition Services Agreement. 

12. Phone switching equipment located 111 8
th

 Avenue, New York, NY  10011 

13. The FCC Licenses, but only to the extent that the FCC Licenses are assignable to 

Purchaser and without Purchaser’s assumption of the Excluded Regulatory Liabilities. 
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Schedule 1 – FCC Licenses 

 

 

STi Prepaid, LLC holds the following FCC Licenses: 

 

 Four international Section 214 authorizations: 

o ITC-214-20010220-00085 (authority to provide global facilities-based and resold 

services);  

o ITC-214-20010618-00348 (authority to provide global facilities-based and resold 

services);  

o ITC-214-20020531-00293 (authority to provide global facilities-based and resold 

services);  

o ITC-214-20050315-00105 (authority to provide global facilities-based and resold 

services). 

 

 One domestic Section 214 authorization. 

 

STi Telecom, Inc. holds the following FCC Licenses: 

 

 One international Section 214 authorization: 

o ITC-214-20031020-00495 (authority to provide global facilities-based and resold 

services) 

One domestic Section 214 authorization. 
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Exhibit 2 - Contracts and Cure Costs 
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ssk 	 NY 

	

V .. 	 CA 
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19809 	Carrier 	 565,529 

78041 	Carrier 	 $89,759 

01210 	Carrier 	 53,660 

122001 	('amer 

66212 	Service 

34786 	Carrier 

100100 	Service 

Carrier 

44115 

48013 

191783591 

10001 	Carrier 	 $166,697 

10018 	Carrier 	 $29,470 
05873 	Distribution Agmint 	 SO 

Airtel Centie - Gurgaon Floor No. 3. 

Plot No 16 (dyog Vibar. Phase - IV 

Gurgaon 

8675 VI FST 96T11 STRFET 	SOIl B 220 

1420k ake Whitney Drive 

II F '5TH 26TH 51 	 21ST Ft .00R 

Rak 	Trade Zone P.O. Box 10559 

otue, Suite 390 

259" 	"raph Road Suite 210 

LO'' ' I 	 P0 BOX 8500 

P.O Box 272 

Coslado Norte Colegio Ahogados, 

ZapoIc 

4"1 - 	Suite 1208 
3") 0 V  Ciii Street, 14th Floor 

700' 	1 	NIvd. 	 Suite 727 

hibtl 2 

Cure 
(intrart Counterparr  Address I Address 2 Cir, State Zip Code Description Amount 

V 	
' 5.jV 25387 	.vt' ork Place 'ical'o II. 606 	123.s Lease Agreemenl $994 

il 	titan 400 C 	my fl 	e 6th Floor mmi's MA 62160  Carrier SI 
V 	 ('ept 	, ku 	C NY , I case Agreement 522 84 

V 	
V( 	 , 5 Hoot 0 	 V Fl 1 Carrier SI 	V I 

V 6 1 4111 1 LOOR V 	
V 	 IRK NY II 	1 Service A 	V.,m.amt 575 000 

ft 	1 )RNV, S Ll 
\VVJV 7c3 Distributi 	

V 

stpon CT 06880 Carrier 
V 	 V 	 V  5 14 	V 	 lb 	i 'Eto \Vork NY 10038 Insuran'e N CL Ct 82870 
AmemmVVm Or 7 	1 1, Ness York NY 10003 Carrie; 528,238 
AMI1 	V 	 V V 	('Sm'D CO I 	V 	 'V'II I 	PC 5') \IARS"k TN 37804 Distribution 	V  

50 
Amimeri 	Fl V 	 V 	

oad \Ial.SVS.il ( IN 37804 Distribution .7 tm,nt SO 
1 	V  

A 	V 	 Mores V 	 480 a 	I Cm 	. 	I 	i, Peru Carrier 8132,902 
V\fl V 	 V 	CatiOn 1343 	SlTY BI VO EAST Am 	171 	F II) 20912 Distribution Agmmnt SO 

9 	 em' 	'iG Ric 	i 	I Ia Il 	II 	.s. V Schweiz Carrier 59 040 016 

V Pit) 	'it" 	5091 V ' 	ii Sc cans IL 60197 Carrier 59,771 
7k) 	VI 	V 	V ItS., i,enox Park Blvd., Room 4A34 stianta GA 30319 Carrier 84,761 

Al 	V 	V 	V  C 	V STREET ROOM 2E pringfield IL Csrrier $382,497 
IV 	

. p C " 	9014 Viol Stream IL 001 	7 Carrier $33,384 
V 	V 	( 	] 	ibbing IPAm p 	'9014 vol Stream IL 60197 Carrier $10,354 
V V7VV7 	

'Jt2Vv InTl I C 	V 	0419 7 I 1 STPIAM IL 60197-5019 Service Agreement SO 
VVVVVVIOICC_ 82" 5' 	V VOl Ave Suite 200 V 	' NV 89123 Carrier SO 

V 
 I 	V( 	V 	]( 	VS INC CC' 	' 	kid eland Ave. 11 Film. Al 	us II. 60415 Distribution Agrnsnl SO 

V V 	'CrtitIerlIo;ls 	n 'I 	. 	Rid .eland Suite 208 Tm 	Rid1e 1L 60415 Distribution Agrmnt SO 

I 	kose Corsmunications, Ire. P.O 	ox 71765 550S. Ilope Street Suite I.OS ANGEL ES CA 90071 Carrier $28,636 

1050 

Bammgla trac Communications ltd 68 Road - 11. Block - H, Dhaka-12 13 Bangladesh #N/A Carrier 87,189 

Bank of Amcrtca'toi't 	)rrcl Lease Adnsinmstration Center P0 Box 40587 Atlanta Ga 30384 Service Agreement $70,570 

I 	ri_it Bssiness Services, time Columbia Commercial Properties - Vancouver WA 98682 Lease Agreement 8501 



Exhibit 2 

Cure 
('wirer F" icier'. Inc 100 	Omighion Stoect Suite 204 Falls Church VA 22046 Carrier 627,015 

STE 3401 'II 'SM! FL, 33130 Li " 	woent 
I ' DI Srteam IL 60197 Carl 1,  

NJ 07193 610 
'sO I) 717 ) 	'RI'. Mt 48126 Distribution Agrmnt 

7 FL 33145 Camer 5n1 

510 / 	 S NI RAVILLF GA 30340 Dintrib lion Agmint 
706 	I 	 '.2 7th Floor sr' 	'suedes CA 90017 Carder 
382 1 	A 	I A' \VF '  NJ 07011 Di' 	inn °'rminl 

54 rIo 	'utinpo I)oniinican Republic ( 	S SI 
IL ATIONS, INC P 0 	''i 	7 I 6IORI' MD 21279-1087 Service Agreement 5 0 

I op 	'o I 	q San Martin As e qno l./oininr'o Dominican Republic Carrier 6555 

It 'I 	I 	' 	'1i, IS St. Botolph Street ' 	ndon UK EC3A 7QN Cars 6234.991 

(5 	odcliffl,nke NJ 07677 Card 'r $I 18791 
tN' 2050 1 	9, Sn I fly NV 89703 Ci,, 61,805 

6 '15' 	I 'DionsCeitter Drive cc) IL 60693 SO 
OGY GROI'S ] 	 .1 	7'' stjr 	402 6 \NDIA NY 11749 Service A,'r"r'ment $25,895 

Out,' 195 SOMERSE1 60 8873 Carrier 622,295 

2' 	 l's 	5' 	] 	51 Ii 	, 	S  SOMERSEt NJ 8873 Service Agreement $17,238 

' 	'it I 1,1cc Dr Duluth GA 30096 Storage 6129 

IS 'Tt( N F P 	Ic \ 	60000 SAN FRAN( ISCO CA 94160 Service Agreement 618,139 
Iii 	 'iP"ORATION II 	"S I 	'S 	60000 SAN FRANCISCO CA 94160 Service Agreement 61.155 

I 	. 2 	LI 	BURY AVE '16 MINNEAPOI IS MN 55408 Distribution Agmm( SO 

iS' 	6' 7(72" 1"9tti street Miami FL 33157 Carrier $6,723 

I deco ni 'rriitity Chambers 4301 Road i own Toriola BVI Canner 61,607 

'itton St Crestwood IL 60445 Distribution Agnmtt $0 

11181' )"ittr'tt DR STE# 104 DAI,I AS I'X 75229 Distribu0on Agnmtt SO 

S 	 I 5 0 1 " 	en ,Road, Suite 300 Ihonsand 	'.I s , 91320 Li 	' \greemeut 1652.76 

40 t'r , !',fnrd R,n,leviu'd k,n,",ton Jamaica Cirrrirr $481,298 

tIn 	F 	IN ILIDGE ,i l ,  lI)I 	51' 	1 	F TN 3707'i liisicib,,tir,n 'snrmitt SO 

1 12006 	"IRNIA A'vL J 	,l 	1 	II 	1) CA 93364 Dintnbutsotu Agrmttt SO 

'1 	1 COMMIJNICA1'IONS I LC JAMI.S BAI F.STRACI 25 i3ldalaec MA 02186 Carrier 5279,112 

BRAI' FR 	I IlL LS OFFICE PARK 

C 	nitticatioti,, I LC p " 	e'' Hicknilte "Y F ISO" C'csrc, $15 'i"" 

tel i hilc 	S 6 dens),, 	'scares bet,,, ..687 I'iso 12 las ('ondes, Sar.ti.. 5,o Chile (amer 6536,1 

ni Ici 1 	 '. 8°5089 Kaitnan City Mo 64180 Veltiete Lease ne', 

I' 	It"'" SVCS PG 	,, 	1 1 5835 At'LANl A GA 30348.5835 5 	4 'ii 

H,C titter Cli 	igi IL 60677 Service Agreetnent $137,260 

rn 4601 	LiE SIJITF 300 ' I sWOoD KS 66211 Distribution Agrmnt $0 

• 1 	,' rue Blvd 'so' 	 I Cl . C 4 95050 Storage $39 

I bsobas I .). 11.7... 	/ ]Odg., Inland Street., Kits Al JAb Carrier $10,710 

Khaii 	'0. Box 1611 t,UAF 

Tr"ecommunicatroitn tr,teruatioital, Inc 420 ' 	n "  its Ac. Suite 1718 Nrr" York NY 10170 Carder l2'. 	i'i 

icoh USA FL) 	. 	' 	' 	I uS 	.].,t1 j 'i  Pr 10 1 01 Oqirimnerit F core 62.771 
c 	'(tcolt USA P0! 	1101 l's Si Isa ' Equipment Is i 5' 201 

I' 	'.1) l'AILI'.WAY SUI1'E 100 P1.160 TX 75074 Service Ar'r ''metit $I"'i 'I 

nal tIC 1.1', 	're. Mmmi FL 33169 Carrier 676,6 

Dr-re Rocltester NY 14623 Carrier $838,508 

0, lIla, 	Ansi 	erpnses, trtc. (itco tlnilding, Wickhamn Cay. Rond l'ortola DVI Carrier $94,388 

Town 

Global lnterlsnk 1 North Federal l-lighsvay Stiite 400 Boca Raton FL 33432 CarrIer $349,815 
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Exhibit 2 

Cure 
- 1"a (' 	 'mite 	S V0 \VIt GA 30340 Distribution Agnont % 

7' C 	'' 	S C,l)C0 II 60455 Distnbution Agn'atnt 5;O 
i 	ultotes y ('onstrsctoie 5 	i 	\ CA! I.E 01 ('01. IT!] A, Santa 'a] ibcrtad El Salvadot ('arrier $203,5 ',4 

T'ecla 

U 	'anal Brasil Icier isinna ] 	 15 	hltico A 	conjnsti) Sao Paulo Braiil Ctn'tiei' 5,57 

93 eta 

V 9 N 5' N I IARI4OR FL 34684 Distribution Agrmnt 0 

8256 NW 	To ice I..., FL 33122 CatTier 

10190 	'v I-i 	vaa 	Ste 40, loumon TX 77043 Lea'' ,V'reement 1 

itt 	' 	' 10I90a.i'j i, war.Ste4lO anton 'IX 77043 .. 	\'t''t't'itt SO 
-55 	 LI 175 SW Cr'' Suite503 i' am Fl 33)30 1,ict 	S. 	--cent 

440 lincoln Woicester Ma U 	i- lttsn,--Ancc 1 	ci- i) 

I 	' 	' 2 Park '. 	 ", Y NY 101 Insurance I 	Doer 

350 	I 	II A\'l-NUI- F(- k 	I LOOR d 	IRK NY Inn))]. 1957 Service A"r'ment Sc 	7 

PD 	] 	4 I 	ipnke Va " Insurance Carrier 

"I" 	SAL ES 105 PI 	1 I '1 F ROAI) JUN14 1 11LU III "a5t)I9 Distribution Agrmnt SO 

Ic 91 	' 	till FILE 'a 74050 '5", 1 RAN( ISCO CA 9415 	001 Service Agreement , 

I 	fl 	.5 ir 	stilt it MA 01803 Cart-icr $138 

LI 	' 	1 	ccom 5 	. 	' 'i 	5th I loor ''i NJ 07102 Carder 5,61,370 

4' 	, 	. 	'I 	'. 	 ' 	7C( .i 	 ' 	S FL '1 Carder 

" 	 inc 1' 	'.t 	' ' 	Sutte 	I , 	S NY 100 16 Carrier 5,20 ''1 

I 	is 	Ctn,om W.1..L. No. sO 	Idg 172 Ri 	d 1906 I3lo Ianama Kingdom of Bahrain Carrier 5,78,711 

310 

250 WI1,LIAMS STREET ATI ANTA (35 30°3 Distribution Agnnnt SO 

('rrnimunications 3200 Cobb Galleria ('kw',- Sllanta (.,A 31(33 1 ) Carrier $1,146 

0111 ,',lipk Rr. Dervish I lima, Er.] "Ada" lower Firana Albania 	NIPT: K9.492002f- Garner $22,678 

"arke ing. Inc. 1850W. Airfield Uric. 	, ' ' 1cm DFW TX 75261 55 rii'h,,lion 	S 	-nut' SO 

intesac 	 untcations Intentational, Inc. 250 Williams Street, Fifdi I-loot Atlanta GA 30303 Distribtitioit 	's4imni SO 

'Sri, 	- it 	Sesviccs DeptO"6 P.O. Box 120526 Dallas TX 75312 Can'ier $57,720 

635 	NA a- 'beet Suite 407 Virginia Gardens II. 63166 Can'ier  

365" 	I Sati Francisco CA 94105 Carder 5151,718 

1037( 1 	cutmond Av, Suite 1125 1 TX 77042 Carrier $794,315 

twork, Inc. 235 1 3 il 	i, 	Avenue Suite B ikillistoii NY II tOO Carrier $9,035 

Jan'55 	n 	5 Al. ('nIle Atabel Segttra 11 (entro Alcohendas, Madrid Spaitt 28100 Carder 8762.309 

Alhatr' 	i'dilicioC 
V 765 (3RAND ST APT 4E BROOKLYN NY 11211 Service ,\ 	--- ccitt SO 

0) 	o 	7-f 1)110 ('olporate Foutttains, II do Wilson Propet'ty Services, Inc.- Scottsdale AL 85260 Lease Agreemettt 

 

$O 

81201: Cactus Rd. 11300 

EEl & Co Inc 11441 Ps'ch St. ' 	'c-li CA 90703 Disltibulion Agrmnl SO 

KDDI Global Tuntpike Plan' 197 Route 18 South, Sails isasi brunswick NJ 08816 Can'ier 50 

305 

KDI KB] II '' 	I 	C'H LT) 	1 1"T" CFFPH OS CA 90703 Distribution Agrmttt SO 

1 	i,, 	,IN 	,,' 	, 	OlcFOK,\IIC' , - -,,,ic 449 ce,I ,s xVlLLr AVE DALLAS TX 75206 Distributioti 50mm] 50 

51 .1 fi 

917 I,LJSK STREET 5 	I 	0 BOISE If) 83706 ServiceS 	tent $583 

'1.., - Sm crescent, LLC Kaufman Rertlty Gronp-3098 Atlanta UA 30305 Lease Agreemettt $593 

Piedmont, Ste 490 

S 	-' 3435 Wilsltime Blvd. Suite 2160 Los Attgeles CA 90010 Cat'rmer 521' 305 

u,icatious 7909 \S'oodlaitd Cetiter Blvd Tampa FL 33614 Carrier St SO) 

IUN1CATIONS l,l,C DEPT 182 DENVER CO 870l Sc vice A 	- 	at Sit 

- P0 BUN 7 1 47-7090 PIIILADFLI'IIIA PA 19470-7090 $6,5 

5' 	'WORK PD p55  127135 NEW YOKE-, NY  

1, 	s 80 	. I U 	ci Boxhorought MA dl, 19 Carrier Si) 750 

mmci. tnOs, I 	LI Id 	nc 	Ln. Sttgarlatmd 'I'X 77470 Dislrihttt(en A--n-nt $0 
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Exhibit 2 

('ure 
R " 	 "1 Co 80102 Distribution Antint SO 

715 re 	out NY 10968 Carrier $79,235 
Six 	. 	 \l S A Dl' CV F 	., 	 210 P11' 	No \IONI'FRRI Y '4.1 Mexico 64640 Cairier SI 1.424,147 

Ciii 

Inc. 4 	 I 	Sxd Irsin rx 75039 Camcr $19,542 
16axcrnii 	imunicacroacs S A B deC 2 Guil)c,,,,r 	'n"narena No Mexico 01210 Carrier 5626,883 

2000 Dcl. A 	 n Cruise de 

(3) CA 95131 Sersice Agreement S8.885 
%S'ORK Sr R''I(ES 4220 	0 AN), Ml ' 	 ,RIAI I 	LBROOF, '41'35 11741 Service Agreement $4,000 

YORK 
a sk Services Inc. 4250 Veterans Memorial Highway I lolbrook NY 11741 Carrier $4,000 

Suite 5  so 
5805 l's 	. Suite 200 Miami 1 33126 Top up Aggregator SO 

5 2415) 	moe Suite 5' Austin I. 78758 Distribution Agrmnt .50 
'41CR 505 1' 1ST . 	 I 	flt<NPIKI' HUNTINGTON STA'l ION NY 11746 Service Agreement 535.172 

2 nc 713 13 llallatidale FL 33009 Carder $9000 
"'ii esi l.0 4"1" 	 . 	 I curt Raleigh NC 22r Lease Agpeemetit $0 

4 	re 2416 I 	muc. Di Raleigh NC 70' 15 Distribution Agrmut 50 
BC Cs 	mwsieations 18118 	cesr,r icld , rirport Rd 	State Chesterfield MO 03005 Carrier SI .989 

URIS If'  MEXICO, S A DI' C V BLVI) DIA/ ORDAZ NO.333 SJNIDAI) SAN PEDRO SAN PEDRO GARZA GARCIA, MEXiCO, 66215 Service Agreement $178,300 

NI. C.P. 

26, 	Vt Marihoroneb Ma 01752 Equipitsent Lease $53160 

I PU 	' 	 "I PD OTt 2' U OR 97207 Service Agreement 5433 

117" 	I 	h P d l ' 	Pon1 Startilord fl 06905 Carrier $40,096 

100' 	' 	 l's 	xl Miami ('I 33132 Carrier $280,254 

PEMBROKE I 	. 5 Fl, 33028 Distribution Agrntnt $0 

xl 7, 1  "D. BI.RLINGA\II CA 94010 Distribution Agrmtit SO 
Ni 	C 	''ON'I"Oi 	I S "T' 	1 	21 1 	II "'C. BURLINGAME CA 94010 Distributiott Agrmtrt SO 

,xvo!rirk C 	,Iann,cationr, 	ri,,. I' 	 wood Drive Ssute 103 Friettdswood TX 77546 Carrier $265 

'45! 1s,128 SI-II,RMAN WAY VAN N1.IYS CA 91406 Distribution Agrmnt SO 

))nse 'I elecoir 646-1, Yeoksatrt'dong, Gangnans.gu Seoul S Korea 137-864 Carrier $130,922 

Oracle USA Inc P0 Box 71028 Chicago IL 60694 Service Agreement $20,054 

Otbitc 	5 ixrcros Intetitaciotiales, S.A. CA 16 I IA 5CR 100 Rio Neero Antionnia Colombia NIT 90016 -,0  C,,Tier $70,098 

ix RADIO BEEP SA DI CV AVE SAN 1-RANCISCO NO. 333 I OMAS CE SAN MONI ELK, NUEVO Mexico 61710 (all Center S61I,712.00 

FRANCISCO LEON 

CS. P 0. Box SI" I_os Angir. "' CA 90051 Carrier 

P 	'v 	' 	 . 	 ' 	 - 	 ons. Inc. P.O. E, , 1 Buffalo NY 14240 Carder $14,048 

.1 	ins 21192W I I" I. PL OLATHE KS 66061 Distributioit Al en 	' SO 

)Ij I hI,. 	1 	ii 	'lace Suite CO3 Beaverton OR 97006 Top up cards $60,953 

in' 	tee 0! p. 	SI. 'S.c. 7. 2oo I'oronto Canada ('rider $191,171 

887 Pirtsbnrgh Pa 15250 Equ 	Chant Lease $7c 

.1 	 lInt Sir ,.'.- 'street Rod. '1k "uk NJ 7662 1_ease Arreerrer,! C' (0' 

............, 	as,tnc '''"as,CreekRd wI'n' 	- r FL 33309 Topupcards 

er 	. 	 '. ScxS - 	 'S DR L ' 	VI 	Is NV 89109 Distribution Agonnt $0 

.. 	Piei 	 Etr,rcn Telecard Alliance 890 1 	..rNEFDY 130f'I IIVARI) OF) (02 NJ 07074 Distribution Agrmnt Si) 

'5 	 5' 45 Broadway Suite 1440 New York NY 10006 Carrier $28,252 
S. Roi ' 	 ' 	 I - 	 te 3 Tres Can los, Madrid Soxin 28760 Carrier 5120 

Rochester NY 14609 Carrier 5" 159 

1 '1 A' ENUE CHICAGO IL 60656 Distribution Agrmnt (0 

i', lire 333 1 	, 1 S 	ite 310 Dedhain MA 02026 Carrier $284,144 
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1',xhrbrt 2 

('ore 
omuarcattons V11 I All SO! 'AlL 	7005 1 B!1! MON'r NC 28012 Distnbution Agrmnt SO 

91,11 	9 IN I3LVO STI'. Ii 

• . 	1- 	9 	'9 R' 11 1 i 	 k CA 91502 ( 'amer $366 
911 	302 ,usl't't" NY 1 	354 Catrier S25,467 

',VI9S'iF 101 1 WA 98118 Distnbulr 	'. $0 
K. 	CARPS I U 	 ,, LASI MAlI Si 01> P11> 	A AZ, 29093 Distribution \grmnt SO 

so "' 3 11 	i 	I IND ST GA I Distribution Agnont 9" 
6 	1 	1, 	lue ,>>r Ire 	no I I 	19' 	['S (amer 8150 
1481 	 W J WA 98087 Distribution Agnrint 

I [nlsa Ill 	 Street ful OK 74133 9lora"e 
U' Id 	LDELCAMPO"'I' SUITF 211 C CA 92127 5' 	ye 	lilt 

I" 	cC Arc Apt 1 5 c NY 10178 

NOTOII': $112 D' 	11 	1 PA 017 '- 
UNA[ ( ORP 1() 	)X 95121 91,1 	\' Ty 753952121 9rrvice Agreement $15 >> 

Ciii> I eve! I 3(F) Main Cilice 1 over Jalan M 	dci 	- I,abuau F 'I . 31,ilaysia 87000 amer $3! 
Financial Park Labuan 

• 	aid, II C' 27-I1 23rd Avenue ASTORIA NY 11040 Distribution Armnt 9'1 

Sty lelccoms .ompans ltd Slit Floor, Barclays 1-louse Ohio Street Oar es Salant Taurania 11133 Carrier 59> 995 

qulpment Inc 800 Rae Muir, Apt 904a Saint-I aurent Montreal Quebec Canada II4L 5N5 Carder 

- 	' P.O "(UI  7777-W5235 1-2 tdelpl St PA 19175-52" ("er 	yr 9 	1 

9 0 9 p.( 	"(0934 "I I 	' 	( II 9 9'> 	I P ''"c Aocc "a - t 54 476 

'i'',EI'11 	INC LO 	COX SONUS NETWORKS, 13759 COI L1-( I iONS i1,CAOO ii, 01963 Sci vice Agicviaenl - 7>117 

INC ('I'NIER DRIVE 

4712 Admirality Way #497 Marina Del rev Ca 90292 License Agreement $0 
90 1044 PIONI "P W'9, El CAJON CA 92020 Distribution Agnrint 

P.O Box 21 	t30 Kansas City MO 64121 Carrier 554 0  711 

1' 	I 	iii P,O 	I 	P , " sarisas City MO 64121 Carrier  

......it Settlements PU 	I' 	70 	U>ei,,i' I 1 , ,Ik 'rlmrd Pmk KS 66207 Caer 1-., SI 	- 	U 

S 	 - 	' ' ' I 1 ,  I HASP JR. C 1" .\DO DL 32807 Distribution Agnnnt 9'> 

Slat - ']' 	malice 333 	,,,iJaIrrpe St. P.O. box 149104 Aristru Tx 78714 Insurance Carrier SO 

2 - ' 	- 	")ulevard, 9/F Stamford CT 06901 Carrier S28,23 I 

Si 1 9 	 9 'I \NGF So 17 " 1 91 	OS PARK WOBURN MA 01801 Distribution Agntint SO 
- 	I 1 	1 21 	111 MAN STREET BRONX NY 10458 Distribution Agnmtt $1) 

4l1- 	9] 	'I 	I 	CIR 	NE CEDAR RAPIDS IA - 52402 Distribution Agrrnnt $0 

S 	 1-an S''kvsa> 	orp. 2853 I 	1- 'TIC E PARK DRIVE Weston FL 33331 Carrier $42,578 

Sulir 	1,1 1 

iii 	I - 	an 801 C]. tion Road Suite C-104 ' 	-i" 	it' NC 28217 Distribution Agnnnt SO 

I 	I ECOM 801 ('LANTON ,STE. C-104 \I-'] 	'9' NC 28217 Distribution Agrmnt SO 

398 MURFREESBORO RI) ,. 	II TN 37210 Distribution Agmint $0 

A Serstces Corp 100 North I3iscayne t3lvd. Suite 1109 Miami FL 33132 Carrier $4,658 

Telebarhados, Inc 6TH ttI.00R, C(3t TOWER BARBADOS WEST INDIES Barbados Carder $151,067 

WARRFNS ST. MICHAEL 

BBI200I 

Tvlecommanrcations Corp 801 	- 	,1-cll Avenue, 9th Floor, Miami FL 33131 Carrier $28,039 

Suh - 	'6 One Brickell Square 

'-rile 2590 Miami FL - - I 't9 C'errier 54 0 . 097 

e 106 \41",'ir FL 2o I 	irrier SI 	I 

1 North America, Inc 745 59 	9', ' 	' 	6>9' N- . "irk NY 11)15] 1 	icIer $124 0>1° 

sic S p A Vial 	I 	- 	1,1- 	' 	1'' o, 	- Italy 0014" 1 	vi ' 	'I I 	1101 	I 

0 'nid t_'SA Ltd 90 	I 	ii 	9 	a, 	'9 '! , 	. 	A CA 1 101 1 	trier 

I 	'nt 4 iii" 	1 - ire 	'A A'] eta GA I)' 	li"blitiIAl 	\"rinnnt cli 
0' 410 	,1 	P'i" YB ' '2I'A ( 
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Exhibit 2 

Cure 
"0 f, , i 	Inc I I I I Iliickell Ssensrr 10th FOot Miami FL 36131 Carr St2,12I) 

re' (ilel 	''s AS Snatos-scien 60 \.t 33 I Fomebu Nonvay 0 Carrier $202.1 (7 
(elepi 	-'(Corp 7376 I07ih Street Fresh \teadosss '11 11 3,66 Cs, $26,82 
I'cicvox L noted 14 \Ianchester Squat e WI U 3 ('P London United Kingdom I) Cartet S2526 

Mil NCR I lOUSE 
"(intel. L 0) 16 5 5 N Contu,crce l'kwy. Suite 204 Weston FL 33326 Carrier $162 

3350 rN 	45th Avenue Suite 400 Mitamar FL 33027 (7,mj,r $1,782,197 
tac 	q k 	Ic, Inc Rachid Karamch Strcct, Ibisa Vet-dun, Iletrit I ebanon (artier $65 

Buildinc,3rd floor, 

PH 	is I45643 

Me - 	'05 A' 1 u"Ii PA 15201 Service Agreement 'II 
N 	Ic ,l NYC I vi 	- '"' - t 	0 NY II 5559227 Service Agreement 5 

- 70 	' 	' 	 SF11 1050 jI IL 60602 Service Agreement 
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Schedule 2.02 - Disputed Claims against distributors 



Schedule 2.02 

Excluded Assets 

Distributors with Disputed Claims 

CustName 	 - 	1 
SIX Communications 

Stored Value Xchange LLC 

Raze Communication 

Clifton IeIecard Alliance 

Northern Catfornia Telecard 

U.S. Telemanagement 

Northern California Telecard 

US Telemanagement 

GLOBAL TELECOM 

IC Talk 

SALINAS SUCURSAL 

DII 

S & P Communications 

Prepaid Telecom Services 

CLEAR CONNECT 

MICRO DISTRIBUTION INC 

CHASE PHONECARD 

Royal Ster Communications 

Seattle Telecom 

NSI 

STAR TELECOM 

DALLO INC 

STAY FLUSH 

CORDIA PREPAIO-OR 

Rumor Phone Cards 

Dolphei Phone Cards 

Vieon Phonecard Inc. 

Nexus Communication Inc 

Micro Distributions 

RAINBOW COMMUNICATIONS 

NABIL PRO INC. 

US Prepaid Telecom 

NORTHERN CALIFORNIA 

TELECARD - TLO 

LOTUS COMMUNICATIONS INC 

TERCE GROUP INC, STOP N GO 

Unique Comnrrsunications 

HARRY'S SUPPERMARKET INC 

Avils Telecom 

WIRELESS HOOK-UPS 

IBRAHIM IBRAHIM 

Janessa Inc 

Empee - EMP821 

FADHEL PHONE CARD 

GLOBAL COMMUNJCATONS 

DOT LLC 

FARES WHOLESALE 



STARKMAN DISTRIBUTORS 

TIME TEL LLC 

PLUS SALES DISTRIBUTING 

Correa's International Co, I nc 

PPC COMMUNICATIONS 

VPP COMMUNICATIONS 

UNDEPEATED ENT, 

J&8 

MARKETING&DISTRIBUTION 

LIGHT HOUSE 

LOUISIANA PHONE CARDS LLC 

D'ORO COMMUNICATIONS 

TSI CA Taperron 

MERY FUENTES 

Romerias DisEributors GA, LLC 

FOLLETT HIGHER EDUCATION 

GROUP INC 

Smart Distributor 

TEXAS PHONECARD INC, 

PHONETIME INTERNATIONAL 

UNO Prepaid 

HIM TE L, IN C. 

LAVOIE ENTERPRISE INC 

GOLD STAR 

KRUPA ENTERPRISES CORP 

JABBERCOM, INC. 

CAR DL POT 

GULF WHOLESALE 01ST. 

AC MOLINA MEXICAN 

PRODUCTS 

NOOR AL HUDA 

ARCAVATE CORPORATION 

CITIES CARDS INC 

HIHI MARKET 

LA HACIENDA 
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TRANSITION SERVICES AGREEMENT 

THIS TRANSITION SERVICES AGREEMENT (this “Agreement”) is entered into as of 

February 8, 2013 (the “Effective Date”), by and among Vivaro Corporation; STI Prepaid, LLC; 

Kare Distribution, Inc.; STi Telecom, Inc.; TNW Corporation; STi CC I, LLC; and STi CC II, 

LLC (collectively, the “Sellers” and each individually, a “Seller”) and Next Angel LLC 

(“Purchaser” and, together with Service Providers, the “Parties”). 

RECITALS 

A. This Agreement is entered into by Sellers and Purchaser pursuant to that certain 

Asset Purchase and Sale Agreement dated as of January 30, 2013, by and among the Service 

Providers and the Service Recipient (the “Purchase Agreement”); 

B. Pursuant to the Purchase Agreement, the Parties agreed that certain assets and 

properties formerly owned by Sellers shall be transferred to Purchaser in accordance with the 

Purchase Agreement and pursuant to such agreement the parties intend to consummate the 

transactions contemplated thereby in accordance with sections 105, 363 and 365 of the 

Bankruptcy Code and the terms and conditions of the Purchase Agreement. 

 C. In order to provide for the orderly and efficient transition of the business 

operations associated therewith, and in order to facilitate the claims reconciliation process in the 

Sellers’ bankruptcy cases and the winding down of the Sellers’ operations, the parties desire to 

provide for the services and cooperation of the other as provided for in this Agreement. 

NOW, THEREFORE, in consideration of the mutual promises herein made and the 

mutual benefits to be derived therefrom, and in consideration of the representations, warranties, 

and covenants contained herein, the Parties agree as follows: 

ARTICLE 1 

TRANSITION SERVICES AND OTHER AGREEMENTS 

Section 1.1 Definitions.  All capitalized terms used but not defined in this Agreement 

shall have the meanings ascribed to them in the Purchase Agreement. 

Section 1.2 Services.  Provided the Closing under the Purchase Agreement has 

occurred, commencing on the date hereof, Sellers and the Purchaser shall provide or will cause 

to be provided to the other the transition services and accommodations as described on Annex A 

(the “Services”) for such periods of time identified on Annex A (the “Service Periods”), which 

Service Periods shall not extend beyond July 31, 2013, except as may be extended by (i) the 

prior written consent of the Purchaser, the Sellers and the Committee, which consent shall not be 

unreasonably withheld, or (ii) order of the Bankruptcy Court.  Subject to this section 1.2 and the 

provisions hereunder for indemnification under Sections 1.6 and 1.7 hereto, the only costs or 

expenses to be incurred by either the Sellers or Purchaser for and in connection with such 

Services during the Service Periods shall be as specified on Annex A.  

Section 1.3 Guarantees, Security and Cross-Default. In accordance with the terms 

of the Purchase Agreement, Security Agreement and the Guaranty annexed thereto, Purchaser’s 
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obligations hereunder shall be secured by a first priority lien on the assets of the Purchaser and 

shall be guaranteed jointly and severally by Nextcomm, Angel and Angel Telecom AG, Angel’s 

sister corporation.  Any default of Purchaser’s obligations hereunder shall constitute an Event of 

Default under the Note. 

Section 1.4 Mutual Undertakings.   

(a) Each of the Parties hereto covenant and agree that (i) all Services to be provided 

hereunder by such Party to the other shall be performed in a commercially reasonable manner 

and (ii) will provide the Services in accordance with applicable laws, rules and regulations.   

(b) Each of the Parties covenants and agrees that it shall refrain from interfering with 

or interrupting or disrupting the business or operations of the other in connection with the 

performance of or receipt of the Services.  

(c) Sellers’ obligations to continue performing hereunder shall be subject to and 

contingent upon the Purchaser making any and all payments when due hereunder and 

Purchaser’s compliance with the terms of this Agreement. 

(d) Purchaser understands that Sellers’ obligations with respect to Services under this 

Agreement may be restricted by applicable law. 

Section 1.5 Taxes.  In addition to the costs specified Annex A, all sales, use or other 

taxes imposed by Law in connection with the provision of the Services, shall be paid for and be 

the responsibility of the Purchaser.   

Section 1.6 Indemnification by Purchaser. 

  Purchaser shall indemnify and hold harmless Sellers and their respective 

officers, directors, employees, representatives, attorneys, professionals and agents from 

and against any and all losses, claims, damages, liabilities, costs and expenses of any kind 

of nature whatsoever (the “Claims”) to the extent such Claims are based on, arise from or 

relate to: 

 

(a) Services during the Service Periods (other than as a result of Sellers’ gross 

negligence or willful misconduct); 

 

(b) any negligent act, omission, or willful misconduct of Purchaser in the 

performance of this Agreement; 

 

(c) Purchaser's failure to comply with federal, state or local law, rules or 

regulations following the Closing Date;  

 

(d) the breach of any representation, covenant, warranty or agreement of 

Purchaser hereunder; 

 

(e) the failure of Purchaser to timely pay or perform any of its obligations 

hereunder; 
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(f) any contracts or leases for the period until such contract or lease has been 

rejected; 

 

(g) any liability or obligation arising from the operation or use of Purchased 

Assets arising or incurred after the Closing Date, including, without 

limitation, acts or omissions of Potential Transferred Employees and any 

claims made by Potential Transferred Employees against any of Sellers based 

upon any matter or occurrence following Closing; 

 

(h) any liability or obligation to any third party arising from Sellers’ execution 

and delivery of this Agreement upon the Closing Date;  

 

(i) Sellers’ use and maintenance of Permits in connection with the provision of 

Services hereunder; and 

 

(j) the Pin Liabilities (as defined in the Purchase Agreement).  

 

Section 1.7 Indemnification by Sellers. 

 Sellers shall indemnify and hold harmless Purchaser and its officers, directors, 

employees, representatives, attorneys and agents from and against any Claim to the extent such 

Claims are based on, arise from or relate to: 

(a) any negligent act, omission, or willful misconduct of any Seller in the 

performance of this Agreement; 

(b) any Sellers’ failure to comply with federal, state or local law, rules or regulations 

prior to the Closing Date; and 

(c) the breach of any representation, covenant or warranty of any Seller hereunder.  

  

ARTICLE 2 

RELATIONSHIP 

Section 2.1 Independent Contractor.  In performing the Services hereunder, the 

Parties acknowledge and agree that each and their affiliates and their respective representatives 

shall be considered independent contractors with respect to the other and shall under no 

circumstances be deemed to be an employee, agent, partner, or joint venturer of the other.  

Additionally, except for and subject to any applicable requirements arising under this Agreement 

or the Purchase Agreement, each Party shall have the exclusive authority and responsibility to 

select the means, manner, and method of performing the Services required to be caused to be 

performed by it hereunder. 
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ARTICLE 3 

MISCELLANEOUS 

Section 3.1 Amendment and Waivers.  Any provision of this Agreement may be 

amended or waived if, but only if, such amendment or waiver is in writing, refers to the section 

or article to be amended or waived and is signed, in the case of an amendment, by each Party to 

this Agreement, or in the case of a waiver, by the Party against whom the waiver is to be 

effective.  All other attempted amendments or waivers shall have no effect, regardless of their 

formality, consideration or detrimental reliance. 

Section 3.2 Assignment  Neither Party may assign this Agreement without the other 

Party’s prior written consent, other than to an affiliate of such Party. 

Section 3.3 Governing Law; Waiver of Jury Trial.  This Agreement shall be 

governed by the laws of the State of New York, without regard to any conflicts of laws 

principles.  Each Party hereby waives any right to a trial by jury in any action to enforce or 

defend any right hereunder or any amendment, instrument, document or agreement delivered or 

to be delivered in connection herewith and agrees that any action will be tried before a court and 

not before a jury. 

Section 3.4 Submission to Jurisdiction. The provisions of Sections 10.10 of the 

Purchase Agreement are incorporated herein, mutatis mutandis, as if a part hereof 

Section 3.5 Counterparts.  This Agreement and each document delivered pursuant to 

this Agreement may be executed by the Parties in separate counterparts and by facsimile or by 

electronic mail with scan or attachment signature, each of which when so executed and delivered 

shall be deemed an original, and all such counterparts shall together constitute one and the same 

instrument.  Each counterpart may consist of a number of copies hereof or thereof each signed by 

less than all, but together signed by all of the parties.  A facsimile, electronic or other copy of a 

signature shall be deemed an original for purposes of this Agreement. 

Section 3.6 Entire Agreement.  This Agreement and the Purchase Agreement contain 

all of the terms agreed upon between Sellers and Purchaser with respect to the subject matter 

thereof, and supersede all prior agreements, understandings, representations and statements, oral 

or written, between Sellers and Purchaser (including that certain Transition Services Agreement 

executed by the parties and submitted to the bankruptcy Court (as defined in the Purchase 

Agreement) on January 30, 2013). 

 [Signature Page Follows] 



IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date Irst 

set fbrth in the introduction to this Agreement 

\TIVARO CORPORATION, for itself and each of Sellers 

under the Purchase Agreement 

/ 	 2 

B 

I itle: 	C 

NEX'FANGFL LLC 

By: 
Name 
Title: 
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ANNEX A 

Services 

 

1.  25
th

 Floor, HQ. 1250 Broadway, New York, NY  (“HQ”).  Purchaser shall be afforded access 

to and have the benefits of pending arrangements between the Sellers and Landlord with respect 

to HQ.  Purchaser shall be responsible for any payments due to landlord or third party vendors or 

service providers, such as utilities and all obligations of the Sellers under the HQ lease, with 

respect to HQ for use and occupancy of the entire 25
th

 floor during the period subsequent to the 

Closing Date.  Sellers shall use commercially reasonable efforts to remain in possession of the 

HQ and, without any costs of expense to Sellers, shall exclusively occupy and have full access to 

office space and related utilities (“Office Services”) sufficient to support up to 5 persons, and  

reasonably sufficient to conduct their wind-down operations during the HQ Period (hereafter 

defined).  Purchaser shall advance monthly, on the first business day of each month, all rents and 

additional rents and any related costs and expenses payable from and after the Closing Date with 

respect to the rented space described herein as HQ and be fully responsible for all obligations of 

the Sellers with respect thereto, including, without limitation, obligations under the HQ lease and  

any and all insurance costs, during the period commencing with the Closing Date and continuing 

until the Purchaser delivers 90 days’ prior written notice of termination (the “HQ Period”).   

2.  Bank Accounts.  Sellers shall make available to Purchaser, throughout the Service Period, 

which date is subject to extension based upon the reasonable request of Purchaser, the right to 

use Sellers’ deposit collection bank accounts for use in connection with Sellers’ operations.  

Sellers agree that such accounts shall not be closed before June 30, 2013, unless otherwise 

agreed to by Sellers and Purchaser shall not be entitled to use the Sellers’ disbursement account.  

Sellers shall remain the customer at such banks or financial institutions. Purchaser shall bear all 

costs associated with all of Sellers’ bank accounts, except for their disbursement account, 

including, without limitation, any and all bank costs, expenses, and charges applicable or related 

to such accounts and shall reimburse Sellers within five (5) days after invoice thereof by Sellers.  

Payments of accounts receivable that are deposited to these collection accounts after 12 a.m. on 

the first day after the Closing shall be remitted promptly to Purchaser.  From and after the 

Closing Date, all incremental costs incurred by the Sellers for fees payable to the United States 

Trustee based upon the use of Sellers accounts by the Purchaser hereunder, shall be borne by the 

Purchaser and reimbursed to the Sellers within five (5) Business days following invoice thereof 

by the Sellers.  Notwithstanding anything to the contrary herein, during the Service Periods (as 

same may be hereafter extended), Purchaser shall maintain and utilize only the Sellers’ 

depository accounts and shall not utilize any other depository account.  

3.  Insperity Services. So long as Purchaser has not breached or violated the terms of the 

Purchase Agreement or this Agreement, and except to the extent otherwise restricted by 

applicable law, Sellers shall continue to employ, for a period of thirty (30) days after the Closing 

Date (the “Employee Retention Period”), the Potential Transferred Employees designated on or 

before the day preceding the Closing Date by Purchaser pursuant to Section 8.03 of the Purchase 

Agreement, and Purchaser shall pay in advance all salaries, wages, taxes and other costs and 

obligations associated with the employment by the Sellers of all Potential Transferred Employees 



 

  
 

HF 8028273v.13 #15209/0014 

during the Employee Retention Period.  During the Employee Retention Period, Sellers shall, 

without any cost or expense to Sellers, take commercially reasonable actions to maintain their 

contracts with Insperity PEO Services, L.P., formerly known as Administaff Companies II, L.P. 

(“Insperity”) for the continued employment of the Potential Transferred Employees.   Purchaser 

shall advance to Sellers all payroll related obligations for the Potential Transferred Employees 

and under the contracts with Insperity no later than one (1) business day in advance of the dates 

on which Sellers are required to deposit monies for payroll obligations in connection with their 

agreements with Insperity.  Purchaser has advised the Sellers that it intends to enter into its own 

contract with Insperity during the Employee Retention Period with regard to the Potential 

Transferred Employees or make other arrangements to provide payroll, benefits and other human 

resource services to employees transitioned to Purchaser under the terms of the Purchase 

Agreement.  Notwithstanding anything herein contained to the contrary or otherwise, Sellers 

shall have no liability or obligation to Purchaser for any acts or omissions of Potential 

Transferred Employees. 

4.  111 8
th

 Avenue, New York, NY  (“111 8
th

”).  Purchaser shall designate the contract services 

at 111 8th as an Assigned Agreement.  Notwithstanding anything to the contrary in any other 

document or agreement relating to the Purchaser’s purchase of assets from the Seller, from and 

after the Closing Date, all costs and expenses of Sellers payable under the services agreement 

pertaining to operations at111 8
th

 Avenue, shall be borne and paid by Purchaser and advanced to 

Seller in order to make timely payments due thereunder.  All pins, access numbers, rate tables 

and other relevant data relating to the Sellers’ calling solutions will be either maintained on the 

existing switch platform located at 111 8th Ave. or, at the option of Purchaser, transferred to a 

new switching platform designated by Purchaser.  All costs and expenses associated with the 

maintenance and/or transfer of this information shall be borne solely by the Purchaser.  

5.  Access to Storage Data.  Following the Closing Date, Sellers shall be afforded continuous, 

uninterrupted and unlimited access, without any cost or expense to Sellers, of Sellers’ electronic 

files, pin, CDR and other electronic data maintained by the Sellers as of the Closing Date and 

being transferred to Purchaser as and at the Closing Date. Purchaser shall, in a manner consistent 

with good engineering practices, continue to operate and maintain without interruption the 

computer systems, related hardware  and software necessary to support Sellers’ rights to access 

to storage data provided for in this Section 5 and shall refrain from doing anything that impair 

such right of the Sellers.  Purchaser shall receive full access to all of Sellers’ invoice and 

payment history, including all current activity, relating to accounts receivable (other than 

Excluded Assets). Purchaser may reproduce or transfer such information at its sole cost and 

expense.  Purchaser may copy all documents and electronic files, pins, CDR and other electronic 

data maintained by the Sellers. Purchaser shall direct and control any such copying of data at its 

sole cost and expense. 

6.  Use of Furniture, Fixtures and Equipment.  The Sellers’ Furniture, Fixtures and Equipment 

situated at the Sellers leased facilities located at HQ shall be made available to Purchaser for its 

use in the ordinary course for as long as Purchaser is in occupancy thereof pursuant to Section 1 

of this Annex A and in compliance with this Agreement.   

7.  Sellers’ Use of Personnel.  Without cost or expense to Sellers, Purchaser shall make available 

to Sellers, as reasonably requested by Sellers, personnel to assist Sellers with the wind-down of 

the Sellers, including but not limited to, accounting, claims reconciliation and objections, 
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ministerial and other administrative and bankruptcy matters or proceedings and the Sellers’ 

performance of its obligations under this Agreement.  For the avoidance of doubt, the reasonably 

requested services of such personnel are to be of scope and duration so as not to interfere and 

prevent the routine performance of such employees regular responsibility. 

8.  Permits.  The Parties desire that this Agreement and the obligations hereunder be in full 

compliance with (i) the terms and conditions of the Sellers’ State PUC licenses; (ii) all applicable 

rules, regulations and policies of the FCC and State PUCs; (iii) the Communications Act of 

1934, as amended, (the “Act”); and (iv) any other applicable federal, state and local law or 

regulation.  If the FCC or any State PUC determines that any provision of this Agreement 

violates any applicable rules, regulations, or policies, both Parties shall make reasonable efforts 

to immediately bring this Agreement into compliance, consistent with the terms of this 

Agreement.  It is expressly understood by the Parties that nothing in this Agreement is intended 

to give, or shall be construed to give, Purchaser any right which would be deemed to constitute a 

transfer of control or an assignment (as “control” and “assignment” is defined in the Act, and/or 

any applicable FCC or state regulations, rules or case law) by the Sellers of any of the assets, 

FCC licenses, or State PUC licenses of Sellers following Closing, except to the extent that such 

transfer or assignment has been approved by the FCC or the applicable State PUC.  Subject 

thereto, without any liability, costs or expense to Sellers, to the extent permitted by applicable 

law, Sellers agree for a period of not more than ninety (90) days following Closing (the 

“Business Transition Period”) to maintain its Permits and make the economic benefits thereof 

available to Purchaser.  During the Business Transition Period, except upon written notice to 

Sellers at or prior to the Closing, Seller shall not transfer, assign or convey the customer base  

(“Transition Customer Business”).  During the Business Transition Period, Sellers shall also 

provide service with respect to any new calling cards sold by the Purchaser as sales agent for the 

Sellers (“New Customer Business”), and all revenue associated with such cards shall be for the 

benefit of Purchaser.  The Purchaser shall provide and pay for all service costs and expenses, 

including all service providers and vendors, concerning the Transition Customer Business and 

New Customer Business.  Sellers shall not have an obligation to incur any expense, cost or 

liability with respect to the Transition Customer Business or New Customer Business.  

Notwithstanding the failure or inability of the Purchaser to obtain any requisite Permits, the 

Purchaser shall not be entitled to recover from the Sellers or rescind any amounts paid by the 

Purchaser in connection with this Agreement, the Purchase Agreement or otherwise in 

connection with any such failure or inability. 

In the event that Purchaser (i) prior to the expiration of the Business Transition Period, has not 

for any reason whatsoever obtained all requisite Permits and FCC approvals and consents 

necessary or appropriate to permit Purchaser to service calling cards of customers being serviced 

by the Sellers hereunder and the Business Transition Period hereunder shall not have been 

extended by the written consent of the parties hereto (such consent not to be unreasonably 

withheld) (ii) breaches or violates the terms or provisions of this Agreement or Purchase 

Agreement, (iii) ceases to operate or maintain its business, (iv) becomes insolvent, 

undercapitalized or unable to pay its debts as due or otherwise files or is subject to a bankruptcy, 

reorganization or insolvency proceeding (“Service Termination Event”), then, in such event, the 

Sellers shall have all rights to terminate their obligations to service customers for the benefit of 

the Purchaser and otherwise maintain and hold the Transition Customer Business and, without 

compensation or payment to the Purchaser, provide for and dispose of those servicing obligations 
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for the sole benefit of the customers or otherwise wind down the business and operations of the 

Sellers, all in accordance with applicable law.  Upon the occurrence of a Service Termination 

Event, Purchaser shall be obligated and responsible to pay all costs, including reasonable 

professional and attorneys’ fees of Sellers, related to or in furtherance of disposing of the 

servicing obligations, which payments or reimbursement to Sellers shall be made on demand of 

Seller. 

Each Party shall (i) promptly provide to the other Party copies of all notices, demands or other 

official notifications received regarding the Purchased Assets, to the extent that such 

correspondence is relevant or pertains to the assets possessed by such other Party following 

Closing; (ii) timely execute all reasonable documents as may be necessary to comply with all 

statutes, ordinances, rules and regulations relating to the ownership, or use the Purchased Assets, 

and (iii) cooperate with each other with respect to the making of all regulatory filings.  All costs 

and expenses (including all costs and expenses related to Pin Liabilities (as defined in the 

Purchase Agreement) and servicing new calling cards) incurred by, imposed upon or invoiced to 

the Sellers from and after the Closing Date by virtue of the continuation or use of any of their 

regulatory permits for the benefit of Purchaser (including all cost, expense and liability related to 

the Transition Customer Business or New Customer Business) shall be paid for by Purchaser as 

incurred and due upon request.  

In order to assure continued servicing of calling card customers during the Service Period, the 

Purchaser shall provide or procure the services of its telecommunication vendors to commit to 

the uninterrupted service of such customers, without diminution of quality.  The Purchaser shall 

provide servicing of the Transition Customers Business and New Customer Business in a manner 

customary for the telecommunication industry, consistent with the historical practices of the 

parties through the date hereof under the DIP Credit Agreement (as defined in the Purchase 

Agreement).  During the Business Transition Period, and provided the Purchaser has obtained all 

necessary Permits and FCC regulatory approval, Sellers shall transfer, assign or convey the 

Transition Customer Business. 

 

For the avoidance of doubt, the obligations of the Sellers under this Section 8 are in furtherance 

of the transactions contemplated under the Purchase Agreement and for the benefit of Purchaser. 

 

The Purchaser covenants and agrees to keep current with all FCC and USF fees and obligations 

incurred on and after the date hereof. 

 

9.  Executory Contact Designation.  For any and all executory contracts and leases of the Sellers 

which have not been rejected as of the Closing Date, Purchaser shall pay to Sellers all carrying 

costs and all other charges and expenses relating to such agreements commencing as of the date 

of the Closing until the earlier of (i) the date such agreements are specifically assumed by the 

Sellers and assigned to the Purchaser or (ii) the effective date that such agreements are rejected 

by the Sellers.  In addition to provisions provided elsewhere in this Agreement, Purchaser agrees 

to indemnify Debtor and its affiliates against, and to hold them harmless from, all liens, liabilities 

and obligations arising out of the performance or failure to perform, under such executory 

contracts and unexpired leases during the period from the closing date until the earlier of the date 

such executory contracts and unexpired leases are assumed and assigned or the effective date that 
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such executory contracts and unexpired leases are rejected, or if neither assumed and assigned 

nor rejected. 

 

 



 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT C 



 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

---------------------------------------------------------x 

In re 

 

VIVARO CORPORATION, et al., 

 

Debtors. 

---------------------------------------------------------x 

 

Chapter 11 

 

Case No. 12-13810 (MG) 

 

(Jointly Administered) 

ORDER PURSUANT TO SECTIONS 105(a) AND 363 OF THE BANKRUPTCY 

CODE (I) APPROVING (A) SALE OF SUBSTANTIALLY ALL OF THE ASSETS 

OF THE DEBTORS OUTSIDE THE ORDINARY COURSE OF BUSINESS, FREE AND 

CLEAR OF ALL LIENS, CLAIMS, INTERESTS, AND ENCUMBRANCES, 

AND (B) FORM AND CONTENT OF ASSET PURCHASE AGREEMENT 

Upon the motion, dated November 16, 2012 (the “Motion”) [ECF No. 115] of debtors 

and debtors in possession Vivaro Corporation; STI Prepaid, LLC; Kare Distribution, Inc.; STi 

Telecom, Inc.; TNW Corporation; STi CC I, LLC; and STi CC II, LLC (collectively, the 

“Debtors”), for, among other things, entry of an order (the “Sale Order”) pursuant to sections 

105(a), 363, and 365 of title 11 of the United States Code (the “Bankruptcy Code”); Rules 2002, 

6004, and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”); Local 

Bankruptcy Rules 2002-1, 6004-1, and 9006-1(b); and the Amended Guidelines for the Conduct 

of Asset Sales established and adopted by the United States Bankruptcy Court for the Southern 

District of New York pursuant to General Order M-383 (the “Sale Guidelines”), granting the 

following relief:  (i) approving the Debtors’ Sale
1
 of the Purchased Assets (as that term is defined 

in the APA) to [Next Angel, LLC]
2
 (the “Purchaser”) pursuant to the Asset Purchase and Sale 

                                                 
1
 To the extent not otherwise defined or indicated herein, all capitalized terms shall have the meanings ascribed to 

them in the Motion and the APA. 

 
2
 The members of Next Angel, LLC, and the percentage of their respective membership interests, are as follows: 

Next Communications, Inc. (“Nextcomm”) (42.5%); Angel Telecom (USA) Inc. (“Angel”) (42.5%); Marcatel 

Telecommunications, LLC (15%).  Nextcomm and Angel Telecom AG, Angel’s parent corporation, provide post-

petition trade credit to the Debtors pursuant to the DIP Credit Agreement. 
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 2 

Agreement between the Debtors and the Purchaser (the “APA”, a true and correct copy of which 

is annexed hereto as Exhibit “A”), free and clear of all liens, claims, interests, encumbrances and 

other liabilities of any kind or nature whatsoever, whether secured or unsecured, choate or 

inchoate, filed or unfiled, scheduled or unscheduled, noticed or unnoticed, recorded or 

unrecorded, contingent or non-contingent, liquidated or unliquidated, matured or unmatured, 

disputed or undisputed, senior or subordinated or known or unknown, whether arising prior to or 

subsequent to the Petition Date, whether imposed by agreement, understanding, law, equity or 

otherwise, including without limitation, any right of setoff, recoupment, netting or deduction, 

except for the Assumed Liabilities (the “Interests”), with such Interests to transfer, affix and 

attach to the proceeds of the Sale, all as more fully set forth herein; and (ii) approving the form 

and content of the APA; and the Court having entered an Order, dated December 19, 2012 (the 

“Amended Bidding Procedures Order”), authorizing  (i) bidding procedures in connection with 

the Sale, (ii) the Breakup Fee, if any, and (iii) the Sale Notice; and the Purchaser having been 

chosen by the Debtors as the Successful Bidder at the Auction; and hearings on this Sale Order 

having been held on January 17, January 24, January 29 and January 31, 2013 (the “Sale 

Hearing”), at which time all interested parties were offered an opportunity to be heard with 

respect to the Sale; and the Court having reviewed and considered (i) the Motion, (ii) the 

objections thereto, if any, (iii) the declarations and supplemental declarations of Philip Gund and 

Robert Smith filed in support of the Motion (iv) the arguments of counsel made, and the 

evidence proffered or adduced, at the Sale Hearing; and it appearing that the relief requested in 

the Motion is in the best interests of the Debtors, their estates and creditors, and other parties-in-

interest in the Debtors’ bankruptcy cases; and upon the record of the Sale Hearing and this case; 
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and after due deliberation thereon; and good cause appearing therefor, the Court hereby FINDS, 

DETERMINES, AND CONCLUDES THAT: 

A. The findings and conclusions set forth herein constitute the Court’s findings of 

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014. 

B. To the extent any of the following findings of fact constitute conclusions of law, 

they are adopted as such.  To the extent any of the following conclusions of law constitute 

findings of fact, they are adopted as such. 

C. Capitalized terms used but not otherwise defined herein shall have the meanings 

ascribed to them in the Motion. 

D. The Court has jurisdiction over the Motion and the transactions contemplated by 

the APA pursuant to 28 U.S.C. §§ 157 and 1334, and this matter is a core proceeding pursuant to 

28 U.S.C. § 157(b)(2)(A)(N).  Venue of this case and the Motion in this District is proper under 

28 U.S.C. §§ 1408 and 1409. 

E. The statutory predicates for the relief sought in the Motion are sections 105, 363, 

and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004, and 6006. 

F. As evidenced by the affidavits of service previously filed with the Court, 

(i) proper, timely, adequate and sufficient notice of the Motion, the Sale Hearing and the Sale, 

has been provided in accordance with sections 102(1), 363 and 365 of the Bankruptcy Code, and 

Bankruptcy Rules 2002, 6004, 6006, 9006, 9007, 9008 and 9014, the local rules of the Court, 

and the Amended Bidding Procedures Order; (ii) such notice was proper, timely, good and 

sufficient, and appropriate under the particular circumstances; (iii) the Sale Motion and all other 

relevant documents were duly and properly served on all required persons and entities in 
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accordance with the Amended Bidding Procedures Order; and (iv) no other or further notice of 

the Motion, the Sale Hearing or the Sale, is necessary or shall be required. 

G. The Debtors (i) have full corporate power and authority to execute the APA and 

all other documents contemplated thereby, and the sale of the Purchased Assets by the Debtors 

has been duly and validly authorized by all necessary corporate action of the Debtors, (ii) have 

all of the requisite power and authority necessary to consummate the transactions contemplated 

by the APA and the Motion, (iii) have taken all corporate action necessary to authorize and 

approve the APA and the consummation by the Debtors of the transactions contemplated 

thereby, and (iv) no consents or approvals, other than those expressly provided for in the APA, 

are required for the Debtors to consummate such transactions. 

H. Entry into the APA and consummation of the transactions contemplated thereby 

constitute the exercise by the Debtors of sound business judgment and such acts are in the best 

interests of the Debtors, their estate, and creditors.  The Court finds that the Debtors have 

articulated good and sufficient business reasons justifying the Sale of the Purchased Assets 

pursuant to sections 105 and 363 of the Bankruptcy Code.  Such business reasons include, but 

are not limited to, the facts that (a) the APA constitutes the highest and/or best offer for the 

Purchased Assets and (b) the APA and the closing thereon will present the best opportunity to 

realize the value of the Debtors’ assets and avoid decline and devaluation of the Debtors’ 

business.  A valid business purpose exists for approval of the transactions contemplated by the 

Sale Motion pursuant to section 363(b) of the Bankruptcy Code.  The sale of the Purchased 

Assets to Purchaser under the APA will constitute a transfer for reasonably equivalent value and 

fair consideration under the Bankruptcy Code and all applicable law.  The consideration 
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provided by the Purchaser for the Purchased Assets under the APA is fair and reasonable and 

may not be avoided under section 363(n) of the Bankruptcy Code. 

I. The APA and the transactions contemplated by the APA were negotiated and 

have been and are undertaken by the Debtors and the Purchaser at arm’s length, without 

collusion or fraud, and in good faith within the meaning of section 363(m) of the Bankruptcy 

Code.  The process employed by the Debtor and its advisors in connection with the Auction was 

fair, adequate and reasonable in order to obtain the highest and best price possible for the 

Purchased Assets and the Debtor afforded all interested potential purchasers a full, fair and 

reasonable opportunity to make a higher and better offer to purchase the Purchased Assets.  The 

Auction conducted in accordance with the Amended Bidding Procedures Order on January 15 

and 16, 2013, at which the Purchaser was declared the highest and best bidder, was conducted in 

good faith within the meaning of section 363(m) of the Bankruptcy Code.  As a result of the 

foregoing, the Debtors and the Purchaser are entitled to the protections of section 363(m) of the 

Bankruptcy Code. 

J. The APA was negotiated, proposed and entered into by the Debtors and the 

Purchaser without collusion, in good faith, and from arm’s-length bargaining positions.  Neither 

the Debtors nor the Purchaser have engaged in any conduct that would cause or permit the APA 

and Sale to be avoided under section 363(n) of the Bankruptcy Code. 

K. The consideration provided by the Purchaser for the Purchased Assets is the 

highest and/or otherwise best offer received by the Debtors and is fair and reasonable.  A sale of 

the Purchased Assets other than one free and clear of Interests would impact materially and 

adversely on the Debtors’ bankruptcy estates, will yield substantially less value for the Debtors’ 
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estate, with less certainty than the available alternatives and thus the alternative would be of 

substantially less benefit to the Debtors’ estates. 

L. A reasonable opportunity to object or be heard with respect to the Motion and the 

relief requested therein has been afforded to all interested persons and entities, including:  (i) the 

Office of the United States Trustee for the Southern District of New York; (ii) the Official 

Committee of Unsecured Creditors (the “Committee”); (iii)  those additional parties that have 

requested notice pursuant to Bankruptcy Rule 2002 (subject to any previous orders of this Court 

modifying such Rule); (iv) any party known to the Debtors to possess and/or exercise any control 

over any of the Purchased Assets; (v) any party known to the Debtors to assert any rights in the 

Purchased Assets; (vi) the Internal Revenue Service; (vii) all federal, state, and local regulatory 

authorities that have a known interest in the relief requested in the Motion; (viii) non-debtor 

parties to the Assumed Contracts; (ix) any party known to the Debtors to be a potential bidder for 

the Purchased Assets; and (x) all applicable federal, state and local tax authorities with 

jurisdiction over the Debtors and/or the Purchased Assets. 

M. The Purchaser is not an “insider” of the Debtors, as that term is defined in 

section 101 of the Bankruptcy Code, provided however, that Marcatel Telecommunications, 

LLC, a non-debtor affiliate of the Debtors, is a member of the Purchaser. 

N. The transfer of the Purchased Assets to the Purchaser will be a legal, valid, and 

effective transfer of the Purchased Assets, and, except for liabilities expressly assumed under the 

APA as “Assumed Liabilities,” will vest the Purchaser with all right, title, and interest of the 

Debtors to the Purchased Assets free and clear of all Interests in the Purchased Assets, including, 

but not limited to, those (A) that purport to give to any party a right or option to effect any 

forfeiture, modification, right of first refusal, or termination of the Debtors’ or the Purchaser’s 
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interest in the Purchased Assets, or any similar rights, (B) relating to taxes arising under or out 

of, in connection with, or in any way relating to the operation of the Purchased Assets prior to 

the Closing (including all fees and taxes owed to the FCC and/or any state of federal taxing 

authority), and (C) (i) all mortgages, deeds of trust, security interests, conditional sale or other 

title retention agreements, pledges, liens, judgments, demands, encumbrances, rights of first 

refusal or charges of any kind or nature, if any, including, but not limited to, any restriction on 

the use, voting, transfer, receipt of income or other exercise of any attributes of ownership and 

(ii) all debts arising in any way in connection with any agreements, acts, or failures to act, of the 

Debtors or any of the Debtors’ predecessors or affiliates, claims (as that term is defined in 

section 101(5) of the Bankruptcy Code), obligations, liabilities, demands, guaranties, options, 

rights, contractual or other commitments, restrictions, interests and matters of any kind and 

nature, whether known or unknown, contingent or otherwise, whether arising prior to or 

subsequent to the commencement of these cases pursuant to chapter 11 of the Bankruptcy Code, 

and whether imposed by agreement, understanding, law, equity or otherwise, including but not 

limited to claims otherwise arising under doctrines of successor liability. 

O. The APA is being entered into in good faith and not to hinder, delay or defraud 

any creditors of the Debtors.  The Debtors shall not in any way be liable or responsible for any 

liabilities, commitments or obligations in any way related to the Purchased Assets or the 

Assumed Contracts arising from and after the Closing Date.  The Purchaser is not a continuation 

of the Debtors or their estates.  There is no continuity of enterprise between the Debtors and the 

Purchaser. The Purchaser is not a successor to the Debtors or their estates and the transactions 

contemplated in the APA do not amount to, or otherwise constitute a consolidation, merger or de 

facto merger of the Purchaser and the Debtors or their estates. 
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P. The Purchaser would not have entered into the APA and would not consummate 

the transactions contemplated thereby, thus adversely affecting the Debtors, their estates, and 

their creditors, if the sale of the Purchased Assets to the Purchaser was not free and clear of all 

Interests of any kind or nature whatsoever, or if the Purchaser would, or in the future could, be 

liable for any of the Interests. 

Q. The Debtors may sell the Purchased Assets free and clear of all Interests of any 

kind or nature whatsoever because one or more of the standards set forth in section 363(f)(1)-(5) 

of the Bankruptcy Code has been satisfied.  Those holders of Interests who did not object, or 

who withdrew their objections, to the Sale or the Motion are deemed to have consented pursuant 

to section 363(f)(2) of the Bankruptcy Code.  Those holders of Interests who did object fall 

within one or more of the other subsections of section 363(f) of the Bankruptcy Code and are 

adequately protected by having their Interests, if any, attach to the cash proceeds of the Sale 

ultimately attributable to the property against or in which they claim an Interest.  For the 

avoidance of doubt, the Order Pursuant to 11 U.S.C. §§ 105 and 363 Approving Removal and 

Sale of Certain Telecom Switches and Network Equipment by Third Party Seller (Docket No. 

257), entered on January 18, 2013, does not constitute a default under the APA, DIP Credit 

Agreement or DIP Orders. 

R. Nextcomm and Angel Telecom AG (jointly, the "Lenders") provide post-petition 

trade credit to the Debtors pursuant to a DIP Credit Agreement which, inter alia, provided a lien 

in substantially all of the assets of the Debtors, as well as a superpriority administrative 

claim.  The liens of the Lenders pursuant to the DIP Credit Agreement are valid and perfected 

liens in substantially all of the assets of the Debtors as provided under the DIP Credit Agreement 

and orders of the Bankruptcy Court.  All of the obligations under the DIP Credit Agreement 
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constitute, for the purposes of section 363 (k) of the Bankruptcy Code, an allowed secured claim 

pursuant to section 506 (a) of the Bankruptcy Code (the "Allowed Secured Claim"). The Lenders 

have represented that they will assign the Allowed Secured Claim to Purchaser.  In accordance 

with section 363(k) of the Bankruptcy Code, and as set forth in the APA, upon such assignment, 

the Purchaser has credit bid the Allowed Secured Claim as part of the consideration thereunder, 

which credit bid the Debtors accept pursuant to Section 363(k) as a set off to the purchase price 

(the "Credit Bid").   The Credit Bid was a valid and proper offer pursuant to sections 363(b) and 

363(k) of the Bankruptcy Code. Upon closing of the Sale, the effect of the Credit Bid will be that 

neither the Lenders nor the Purchaser will have any further Allowed Secured Claim against the 

Debtors or their assets, except that the Carve-Out under the DIP Orders shall remain a 

superpriority claim against the Debtors for the benefit of the Debtors’ and the Committee’s 

professionals. 

For all of the foregoing and after due deliberation, the Court ORDERS, 

ADJUDGES, AND DECREES THAT: 

General Provisions 

1. The Motion is granted in its entirety as provided herein. 

2. All objections and responses concerning the Motion are resolved in accordance 

with the terms of this Order and as set forth in the record of the Sale Hearing, and to the extent 

any such objection or response was not otherwise withdrawn, waived, or settled, it is hereby 

overruled and denied. 

Approval of the APA 

3. The APA, and all of the terms and conditions thereof, is approved. 
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4. Pursuant to section 363(b) of the Bankruptcy Code, the Debtors are empowered 

and authorized to perform their obligations under and comply with the terms of the APA, and 

consummate the Sale, pursuant to and in accordance with the terms and conditions of the APA. 

5. The Debtors are authorized to execute and deliver, and empowered to perform 

under, consummate and implement, the APA, together with all additional instruments and 

documents that may be reasonably necessary or desirable to implement the APA, and to take all 

further actions as may be reasonably requested by the Purchaser for the purpose of assigning, 

transferring, granting, conveying and conferring to the Purchaser or reducing to possession, the 

Purchased Assets, or as may be necessary or appropriate to the performance of the obligations as 

contemplated by the APA. 

6. This Sale Order and the APA shall be binding in all respects upon all creditors 

(whether known or unknown) of the Debtors, all parties in interest, all successors and assigns of 

the Purchaser, the Debtors and their affiliates and subsidiaries, the Purchased Assets, and any 

subsequent trustee appointed in the Debtors’ chapter 11 cases or upon a conversion to a case 

under chapter 7 of the Bankruptcy Code, and shall not be subject to rejection.  Nothing contained 

in any chapter 11 plan confirmed in this bankruptcy case or the confirmation order confirming 

any such chapter 11 plan shall conflict with or derogate from the provisions of the APA or this 

Sale Order.  In the event of any inconsistency between the terms of the APA and this Sale Order, 

this Sale Order shall control. 

7. Unless otherwise provided in the APA or the Transition Services Agreement (a 

true and correct copy of which is annexed hereto as Exhibit “B”), the APA and any related 

agreements, documents, or other instruments may be modified, amended or supplemented by the 

parties thereto in accordance with the terms thereof without further order of the Court; provided 
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that (a) the Committee and (b) the U.S. Trustee shall receive no less than three (3) business days’ 

written notice of any modification, amendment or supplement, and (b) any such modification, 

amendment, or supplement is not material or does not have an adverse effect on the Debtors or 

the Debtors’ estates. 

Assumption and Assignment Procedures 

8. The assumption and assignment of executory contracts and unexpired leases of 

non-residential real property is a material term of the APA.  As soon as practicable after entry of 

this Order, but no later than seven (7) days before the Assumption Hearing (defined below), the 

Debtors shall file with the Court and serve on all counterparties to any executory contract or 

unexpired lease that may be assumed by the Debtors and assigned to the Purchaser (the 

“Contract Notice Parties”), an Assumption Notice, that identifies, to the extent applicable: (i) the 

contract or lease that may be an Assumed Contract, (ii) the name of the counterparty to such 

contract or lease, and (iii) the cure amount for such contract or lease if it becomes an Assumed 

Contract; provided, however, that the presence of a contract or lease on the Assumption Notice 

does not constitute an admission that such contract is an executory contract or unexpired lease. 

9. All contract or lease counterparties who have timely filed objections to the 

assumption and assignment of any contract or lease, proposed cure amount or adequate assurance 

of future performance proposed with respect thereto (individually, an “Objecting Party” and 

collective, the “Objecting Parties”)
3
 may have their objections heard at the Assumption Hearing, 

unless the objection is resolved prior to the Assumption Hearing.  Any party that has failed to 

                                                 
3
 The Objecting Parties are as follows: STX Communications LLC (Docket No. 212); 75 Broad, LLC (Docket No. 

214); Banc of America Leasing & Capital LLC (Docket No. 219); Oracle Americas, Inc. (Docket No. 226); Entel, 

S.A. (Docket No. 228); 15-01 Pollitt Drive LLC (Docket No. 230); Diga Entertainment, LLC (Docket No. 231); 

AT&T Corp. (Docket No. 236); Wind Telecom, S.A. (Docket No. 237); Sprint Communications Company L.P. 

(Docket No. 238); Marcatel Com, S.A. De C.V./Unifica, Gusma Properties, LP and Gusma Investments, LP (Docket 

No. 245) 
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timely file an objection to the assumption and assignment of any contract or lease or related cure 

amount or adequate assurance of future performance is forever barred from objecting thereto, 

including asserting any additional cure or other default amounts against the Debtors and their 

bankruptcy estates, and the Purchaser with respect such executory contract(s) and unexpired 

lease(s) and shall be deemed to consent to the Sale and the assumption and assignment of such 

executory contract(s) or unexpired lease(s) in connection therewith. 

10. Subject to the Court’s availability, the Assumption Hearing will be held on 

February 15, 2013, or such later date as the parties may be heard.  If the Debtors and the 

counterparty(ies) are unable to consensually resolve any objection prior to the Assumption 

Hearing, the dispute will be heard at the Assumption Hearing (or such other date as fixed by the 

Court). 

11. Nothing in this Sale Order or the APA authorizes the assumption, assignment or 

rejection, in whole or in part, of any executory contracts, including but not limited to, the 

contracts listed on the Notice of (I) Potential Assumption and Assignment of Executory 

Contracts and Unexpired Leases; and (II) Cure Amount with Respect to Executory Contracts and 

Unexpired Leases to be Potentially Assumed and Assigned, dated December 20, 2012.  Other 

than the rights and obligations between the parties to the APA, nothing herein or in the APA 

shall affect the rights of any Objecting Parties, all of which rights are hereby preserved, 

including, without limitation, the right of an Objecting Party to seek, oppose or support (a) any 

assumption, assignment or rejection of an Objecting Party Agreement on any legal or factual 

basis, (b) adequate assurance of future performance, (c) the estimation or assertion of any 

proposed cure amounts, (d) the assumption by the Purchaser of all obligations and liabilities 

under any Objecting Party Agreement by virtue of the assumption and assignment of the 
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Objecting Party Agreement under Section 365 and other applicable law, including, to the extent 

applicable, contingent, unmatured, or unliquidated claims, and whether such arise or arose pre- 

or post-closing, and (e) adequate assurance for payment of such obligations and liabilities.  For 

purposes of this Sale Order, “Objecting Party Agreement” means any written contract, 

agreement, license or other document that creates binding contractual obligations between an 

Objecting Party and one or more of the Debtors.  Nothing in this Sale Order or the APA shall 

prejudice, estop, bar, impair or otherwise limit in any respect any party's rights under Section 

365 of the Bankruptcy Code with respect to the Objecting Party Agreements, including, without 

limitation, the rights set forth above in subparts (a) through (e). 

Transfer of Assets 

12. Notwithstanding anything to the contrary herein, pursuant to sections 105(a) and 

363(f) of the Bankruptcy Code, the Purchased Assets shall be transferred to the Purchaser, and 

upon Closing (as that term is defined in the APA) shall be, free and clear of all Interests, with all 

such Interests of any kind or nature whatsoever to attach to the net proceeds of the Sale in the 

order of their priority, with the same validity, force and effect which they now have as against 

the Purchased Assets, subject to any claims and defenses the Debtors may possess with respect 

thereto. 

13. Except as expressly permitted or otherwise specifically provided by the APA or 

this Sale Order, all persons and entities, including, but not limited to, all debt security holders, 

equity security holders, governmental, tax, and regulatory authorities, lenders, employees, trade 

and other creditors, holding Interests against or in the Debtors or the Purchased Assets, arising 

under or out of, in connection with, or in any way relating to, the Debtors, the Purchased Assets, 

the operation of the Purchased Assets prior to the Closing, or the transfer of the Purchased Assets 

to the Purchaser, are forever barred, estopped, and permanently enjoined from asserting against 
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the Purchaser, its successors or assigns, its property, or the Purchased Assets, such persons’ or 

entities’ Interests or Claims. 

14. The transfer of the Purchased Assets to the Purchaser pursuant to the APA 

constitutes a legal, valid, and effective transfer of the Purchased Assets, and shall vest the 

Purchaser with all right, title, and interest of the Debtors in and to the Purchased Assets free and 

clear of all Interests of any kind or nature whatsoever. 

15. If any Person (as that term is defined in the APA) or entity that has filed financing 

statements, mortgages, mechanic’s liens, lis pendens, or other documents or agreements 

evidencing Interests in the Debtors or the Purchased Assets shall not have delivered to the 

Debtors prior to the Closing, in proper form for filing and executed by the appropriate parties, 

termination statements, instruments of satisfaction, releases of all Interests which the Person or 

entity has with respect to the Debtors or the Purchased Assets or otherwise, then (a) the Debtors 

are authorized and directed to execute and file such statements, instruments, releases and other 

documents on behalf of the Person or entity with respect to the Purchased Assets and (b) the 

Purchaser is authorized to file, register, or otherwise record a certified copy of this Sale Order, 

which, once filed, registered or otherwise recorded, shall constitute conclusive evidence of the 

release of all Interests in the Purchased Assets of any kind or nature whatsoever.  

Notwithstanding anything herein, the rights of the Debtors to execute such documents shall not 

extend to releasing or cancelling Diga’s security interest, if any.  This Order shall be binding 

upon and govern the acts of all persons or entities, including without limitation, all filing agents, 

recording agencies, secretaries of state and all other persons and entities who may be required by 

operation of law to accept, file, register or otherwise record or release any documents or 

instruments.  
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16. All persons or entities, presently or on or after the Closing Date with access to or 

in possession or control of some or all of the Purchased Assets are directed to provide access to 

and surrender possession of the Purchased Assets to the Purchaser on the Closing Date or at such 

other time thereafter as the Purchaser may request. 

17. To the extent that the Debtors are selling any “personally identifiable 

information” (as that term is defined in 11 U.S.C. § 101(41A)) to the Purchaser, then the Debtors 

have satisfied section 363(b)(1)(A) of the Bankruptcy Code because the Purchaser has agreed to 

comply with, and be bound by, the Debtors’ privacy policy. 

Additional Provisions 

18. The consideration provided by the Purchaser for the Purchased Assets under the 

APA constitutes reasonably equivalent value and fair consideration under the Bankruptcy Code 

and laws of the United States, and any state (including New York), territory, possession, or the 

District of Columbia. 

19. At Closing, Marcatel and Unifica are hereby deemed to have collectively waived 

the amount of $800,000 in post-petition administrative expense claims against the Debtors, and 

such claims shall be deemed released against the Debtors and their estates. 

20. On the Closing of the Sale, the Debtors’ creditors are authorized and directed to 

execute such documents and take all other actions as may be necessary to release their Interests 

in the Purchased Assets, if any, as such Interests may have been recorded or may otherwise exist. 

21. Pursuant to the terms of the APA and the Bidding Procedures Orders, if the Sale 

has not been consummated by February 4, 2013 as the result of Purchaser’s failure to satisfy any 

of its conditions precedent to Closing, the Debtors shall have the right, but not the obligation, to 

terminate the APA and be authorized, but not required, to deem the next highest or otherwise 

best Qualified Bid for the Purchased Assets (the “Back-Up Bid,” and the party submitting the 
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Back-Up Bid, the “Back-Up Bidder”) as the Successful Bid, as disclosed at the Sale Hearing, and 

the Debtors, in consultation with the Consulting Parties shall be authorized, but not required, to 

enter into agreements with the Back-Up Bidder and consummate the Sale with the Back-Up 

Bidder without further order of the Court.  The Back-Up Bid shall remain open until the first 

business day following the consummation of a Sale of the relevant assets to the Successful 

Bidder. 

22. Pursuant to the terms of the APA, if the Closing has not been consummated by 

February 8, 2013 as the result of Sellers’ failure to satisfy any of their conditions precedent to 

Closing, the Purchaser shall have the right, but not the obligation, to terminate the APA. 

23. This Sale Order (a) shall be effective as a determination that, on the Closing, all 

Interests existing as to the Debtors or the Purchased Assets prior to the Closing have been 

unconditionally released, discharged and terminated, and that the conveyances described herein 

have been effected, and (b) shall be binding upon and shall govern the acts of all entities 

including without limitation, all filing agents, filing officers, title agents, title companies, 

recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies, 

governmental departments, secretaries of state, federal, state, and local officials, and all other 

persons and entities who may be required by operation of law, the duties of their office, or 

contract, to accept, file, register or otherwise record or release any documents or instruments, or 

who may be required to report or insure any title or state of title in or to any of the Purchased 

Assets. 

24. Each and every federal, state, and local governmental agency or department is 

directed to accept any and all documents and instruments necessary and appropriate to 

consummate the transactions contemplated by the APA. 
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25. All entities who are presently, or on the Closing may be, in possession of any or 

all of the Purchased Assets are directed to surrender possession of the Purchased Assets to the 

Purchaser on the Closing. 

26. Except for the Assumed Liabilities or as expressly permitted or otherwise 

specifically provided for in the APA or this Sale Order, the Purchaser shall have no liability or 

responsibility for any liability or other obligation of the Debtors arising under or related to the 

Purchased Assets other than for the Assumed Liabilities.  Without limiting the generality of the 

foregoing, and except as otherwise specifically provided herein and in the APA, to the extent 

allowed by law, the Purchaser shall not be liable for any claims against the Debtors or any of 

their predecessors and/or affiliates, and the Purchaser shall have no successor or vicarious 

liabilities of any kind or character including, but not limited to, any such liability that may be 

imposed by statute (e.g., under so-called “bulk sale” laws) or any theory of antitrust, 

environmental, successor or transferee liability, labor law, de facto merger, or substantial 

continuity, whether known or unknown as of the Closing, now existing or hereafter arising, 

whether fixed or contingent, with respect to the Debtors or any obligations of the Debtors arising 

prior to the Closing, including, but not limited to, liabilities on account of any taxes arising, 

accruing, or payable under, out of, in connection with, or in any way relating to the operation of 

the Purchased Assets prior to the Closing. 

27. Under no circumstances shall the Purchaser be deemed a successor of or to the 

Debtors for any Interest against or in the Debtors or the Purchased Assets of any kind or nature 

whatsoever.  The sale, transfer, assignment and delivery of the Purchased Assets shall not be 

subject to any Interests, and Interests shall remain with, and continue to be obligations of, the 

Debtors.  All Persons holding Interests against or in the Debtors or the Purchased Assets shall be, 
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and are, forever barred, estopped, and permanently enjoined from asserting, prosecuting, or 

otherwise pursuing such Interests against the Purchaser, its property, its successors and assigns, 

or the Purchased Assets, as an alleged successor or otherwise, with respect to any Interest of any 

kind or nature whatsoever such Person or entity had, has, or may have against or in the Debtors, 

their estates, officers, directors, shareholders, or the Purchased Assets.  Following the Closing, 

no holder of an Interest in the Debtors shall interfere with the Purchaser’s title to or use and 

enjoyment of the Purchased Assets based on or related to such Interest, or any actions that the 

Debtors may take in their chapter 11 cases. 

28. Notwithstanding anything to the contrary in this Sale Order, the APA or any sale 

documents, the allocation of the proceeds of the Sale shall be determined and fixed by further 

Order of the Bankruptcy Court. 

29. Notwithstanding anything to the contrary in this Sale Order, the APA, the 

Transition Services Agreement or otherwise, (a) none of the agreements (“Oracle Agreements”) 

between one or more of the Debtors, on the one hand, and Oracle America, Inc., including any of 

its predecessors-in-interest (“Oracle”), on the other hand, and (b) none of the Oracle software, 

shall be transferred to the Purchaser, absent a further Order of this Court or pursuant to the 

procedures set forth herein.  Further, to the extent that (a) any computer equipment or any IT 

assets are transferred to the Purchaser that embodies or contains Oracle software and (b) such 

transfer of equipment occurs prior to the assumption and assignment of any Oracle Agreements, 

then such Oracle software shall be scrubbed prior to the transfer of such equipment.  To the 

extent that Oracle subsequently consents to the assumption and assignment of any Oracle 

Agreements, then with respect to such Oracle Agreements, the Debtors shall have no further 

access to any Oracle software, absent separate agreement between Oracle and Debtors.  To the 
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extent that the terms of this paragraph conflict with other provisions of this Order, the APA or 

the Transition Services Agreement, the terms of this paragraph shall control. 

30. Notwithstanding anything to the contrary contained in the APA, this Sale Order 

and/or any document or instrument entered into in respect of this Sale, including, without 

limitation, any amendments, modifications and/or supplements thereto: 

a. The Purchaser, in respect of the Purchased Assets, shall be responsible for 

and shall timely pay, from and after the Closing Date, all federal Universal Service Fund 

contribution obligations (the “USF Obligations”) resulting from or relating to 

telecommunications services provided post-Closing Date, including, without limitation, all USF 

Obligations resulting from any true-up of the telecommunications reporting worksheets (a 

“Worksheet” or, quarterly, an FCC Form “499-Q” or, annually, an FCC Form “499-A”) required 

to be submitted thereafter by the Purchaser or by the Debtors in respect of telecommunications 

services provided post-Closing Date. 

b. Similarly, the Debtors shall be responsible for and shall pay all USF 

Obligations resulting from or relating to telecommunications services provided by the Debtors 

pre-Closing Date, including, without limitation, all USF Obligations resulting from the true-up of 

any 499-Q or 499-A Worksheet required to be submitted by the Debtors or by the Purchaser in 

respect of telecommunications services provided pre-Closing Date.   

c. The Debtors and the Purchaser shall each timely comply with all reporting 

obligations required by USAC, the Federal Communications Commission (the “FCC”) and 

applicable regulations and FCC orders relating to the telecommunications services provided 

post-Petition Date.   
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d. Within ten (10) business days after the Closing Date, the Debtors shall 

submit to USAC all information and documentation required by USAC to deactivate the 

Debtors’ USF Filer ID numbers so as to establish “deactivation dates” as of the Closing Date. 

e. Nothing in the APA, this Sale Order or in connection with the Sale shall 

prohibit, limit, impair or otherwise restrict USAC’s right to (i) conduct audits of the books and 

records of the Debtors and/or the Purchaser, including in respect of reported contributor 

revenues, for the pre-Petition Date, post-Petition Date and post-Closing Date periods, (ii) assess 

and invoice any USF Obligations resulting from any such audits, and (iii) pursue USAC’s rights 

related to any such audits, including, without limitation, amending any previously filed claims 

against the Debtors. 

31. All liens, including any lien of Diga Entertainment LLC (“Diga”) (to the extent 

any such liens may exist), on property sold pursuant to this Order and the APA will attach to the 

proceeds of the Sale with the same force, effect and validity as the liens on such property.   

Nothing in this Order, the APA or the sale of the Debtors’ assets free and clear of all liens, as 

provided herein, shall be deemed to abrogate, limit or otherwise deny the security interest of 

Diga (to the extent any such interest may exist), or any rights Diga may have as a secured 

creditor, in the event of the assignment and assumption of the “Manufacturing & Distribution 

Agreement”, the “Consent to Assignment and Assumption”, the “Settlement Agreement”, the 

“Second Modification Agreement” and the “Consulting Agreement” between Diga and the 

Debtors. 

32. The Carve-Out under the DIP Order and DIP Credit Agreement shall remain as a 

superpriority administrative claim against the Debtors and their estates for the benefit of the 

Debtors’ and the Committee’s professionals. 
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33. Subject to the terms of the APA and the Transition Services Agreement, the 

Purchaser shall provide the Sellers with an original or copy of all documents and electronic files, 

pins, CDR and other electronic data maintained by the Sellers. 

34. This Court retains jurisdiction to enforce and implement the terms and provisions 

of the APA and other sale documents, all amendments thereto, any waivers and consents 

thereunder, and of each of the agreements, instruments and documents executed in connection 

therewith in all respects, including, but not limited to, retaining jurisdiction to (a) compel 

delivery of the Purchased Assets to the Purchaser, (b) compel delivery of the purchase price or 

performance of other obligations under the APA owed to the Debtors, (c) resolve any disputes 

arising under or related to the APA, except as otherwise provided therein, (d) interpret, 

implement, and enforce the provisions of this Sale Order, and (e) protect the Purchaser against 

(i) any of the Excluded Liabilities or (ii) any Interests in the Debtors or the Purchased Assets, of 

any kind or nature whatsoever, attaching to the proceeds of the Sale; provided, however, that in 

the event the Court abstains from exercising or declines to exercise such jurisdiction or is 

without jurisdiction with respect to the APA, other sale documents or this Sale Order, such 

abstention, refusal, or lack of jurisdiction shall have no effect upon, and shall not control, 

prohibit, or limit the exercise of jurisdiction of any other court having competent jurisdiction 

with respect to any such matter. 

35. Next Angel, LLC, Angel Telecom AG, Angel Telecom (USA) Inc., Next 

Communications, Inc., Marcatel Com, S.A. de C.V., Marcatel Telecommunications, LLC and 

Organizacion Radio Beep S.A. De C.V./Unifica are subject to and hereby consent to the Court’s 

jurisdiction. 
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36. The transactions contemplated by the APA are undertaken by the Purchaser in 

good faith, as that term is used in section 363(m) of the Bankruptcy Code, and accordingly, the 

reversal or modification on appeal of the authorization provided herein to consummate the Sale 

shall not affect the validity of the Sale of the Purchased Assets to the Purchaser, unless such 

authorization is duly stayed pending such appeal.  The Purchaser is a purchaser in good faith of 

the Purchased Assets, and is entitled to all of the protections afforded by section 363(m) of the 

Bankruptcy Code. 

37. The terms and provisions of the APA and this Sale Order shall be binding in all 

respects upon, and shall inure to the benefit of, the Debtors, their estates, and their creditors, the 

Purchaser, and its respective affiliates, successors and assigns, and any affected third parties 

including, but not limited to, all persons asserting an Interest in the Purchased Assets to be sold 

to the Purchaser pursuant to the APA, notwithstanding any subsequent appointment of any 

trustee(s), party, entity or other fiduciary under any section of the Bankruptcy Code or, as to 

which trustee(s), party, entity or other fiduciary such terms and provisions likewise shall be 

binding. 

38. The provisions of this Sale Order and the terms and conditions of the APA shall 

be binding upon, fully enforceable against and inure to the benefit of any trustee, responsible 

officer or other fiduciary appointed in the Debtors’ chapter 11 cases or any successor case under 

any section of the Bankruptcy Code or any applicable law.  Such binding effect is an integral part 

of this Sale Order. 

39. The failure specifically to include any particular provisions of the APA in this 

Sale Order shall not diminish or impair the effectiveness of such provision, it being the intent of 

the Court that the APA be authorized and approved in its entirety. 
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40. Nothing contained in this Sale Order shall be construed to apply to any Person, 

Governmental Body (as that term is defined in the APA) or other entity that is beyond the 

jurisdiction of this Court, except as may otherwise be appropriate under applicable law. 

41. The stay of orders authorizing the use, sale or lease of property as provided for in 

Fed. R. Bank. P. 6004(h) shall not apply to this Sale Order, and this Sale Order is immediately 

effective and enforceable upon entry and its provisions shall be self-executing, and the automatic 

stay of Orders authorizing the sale, use or lease of property from the Debtors’ estates, as set forth 

in Fed. R. Bank. P. 6004 shall not apply to this Order. 

42. The provisions of this Sale Order are nonseverable and mutually dependent.  

43. The sale approved by this Sale Order is not subject to avoidance pursuant to 

Section 363(n) of the Bankruptcy Code. 

44. The Court shall retain jurisdiction over the implementation, interpretation and 

enforcement of this Sale Order. 

Dated: January 31, 2013 

 New York, New York 

_____/s/Martin Glenn_______ 

MARTIN GLENN 

United States Bankruptcy Judge 
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EXHIBIT D 



Angel Telecom 
AG

a Swiss corp.

Angel Telecom 
Holding AG

a Swiss corp.

Angel Telecom Corp
a Delaware corp.

100%

100%

1201 Orange Street,
Country of Newcastle, Delaware 
Wilmington, DE 19899 USA

connexcom 
AG

a Swiss corp.

Blegistrasse 11A,
CH-6340 Baar-Sihlbrugg 
(ZUG) Switzerland

Blegistrasse 11A,
CH-6340 Baar-Sihlbrugg 
(ZUG) Switzerland

CURRENT STATUS:

Angel Telecom 
(USA) Inc.
a Delaware corp.

Shareholders (None of 
whom own 23.5% or more)

100%

Blegistrasse 11A,
CH-6340 Baar-Sihlbrugg 
(ZUG) Switzerland

Blegistrasse 11A,
CH-6340 Baar-Sihlbrugg 
(ZUG) Switzerland


