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Sunny Singh 
 
Attorneys for Debtors 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
--------------------------------------------------------------- X  
 :  
In re : Chapter 11 
 :  
FUSION CONNECT, INC., et al., : Case No. 19-11811 (SMB) 
 :  
   Debtors.1 : (Jointly Administered) 
 :  
--------------------------------------------------------------- X  
   

NOTICE OF FILING OF AMENDED 
DISCLOSURE STATEMENT FOR AMENDED JOINT CHAPTER 11 PLAN 

OF FUSION CONNECT, INC. AND ITS SUBSIDIARY DEBTORS 
 

PLEASE TAKE NOTICE that on July 2, 2019, Fusion Connect, Inc. and its 

debtor subsidiaries, as debtors and debtors in possession in the above-captioned chapter 11 cases 

(collectively, the “Debtors”), filed the Disclosure Statement for Joint Chapter 11 Plan of Fusion 

Connect, Inc. and Its Subsidiary Debtors (ECF No. 147) (the “Disclosure Statement”) . 

                                                
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are Fusion Connect, Inc. (2021); Fusion BCHI Acquisition LLC (7402); Fusion NBS 
Acquisition Corp. (4332); Fusion LLC (0994); Fusion MPHC Holding Corporation (3066); Fusion MPHC 
Group, Inc. (1529); Fusion Cloud Company LLC (5568);  Fusion Cloud Services, LLC (3012); Fusion CB 
Holdings, Inc. (6526); Fusion Communications, LLC (8337); Fusion Telecom, LLC (0894); Fusion Texas 
Holdings, Inc. (2636); Fusion Telecom of Kansas, LLC (0075); Fusion Telecom of Oklahoma , LLC (3260); 
Fusion Telecom of Missouri, LLC (5329); Fusion Telecom of Texas Ltd., L.L.P. (8531); Bircan Holdings, 
LLC (2819); Fusion Management Services LLC (5597); and Fusion PM Holdings, Inc. (2478).  The principal 
executive office of the Debtors is located at 210 Interstate North Parkway, Suite 300, Atlanta, Georgia 30339. 
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PLEASE TAKE FURTHER NOTICE that the Debtors hereby file the Amended 

Disclosure Statement for Joint Chapter 11 Plan of Fusion Connect, Inc. and Its Subsidiary 

Debtors, annexed hereto as Exhibit 1 (the “Amended Disclosure Statement”) . 

PLEASE TAKE FURTHER NOTICE that a blackline (the “Blackline”) 

reflecting the changes from the Disclosure Statement is annexed hereto as Exhibit 2.  

PLEASE TAKE FURTHER NOTICE that a hearing will be held on 

September 17, 2019 at 10:00 a.m. (Prevailing Eastern Time), before the Honorable Stuart M. 

Bernstein, United States Bankruptcy Judge, at the United States Bankruptcy Court for the 

Southern District of New York, in Courtroom 723, One Bowling Green, New York, NY, 10004, 

on the Debtors’ request for approval of the Amended Disclosure Statement. 

Dated:  September 3, 2019 
 New York, New York      

/s/ Sunny Singh    
WEIL, GOTSHAL & MANGES LLP 
767 Fifth Avenue 
New York, New York 10153 
Telephone: (212) 310-8000 
Facsimile: (212) 310-8007 
Gary T. Holtzer 
Sunny Singh 
 
Attorneys for Debtors 
and Debtors in Possession 
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Exhibit 1 

Amended Disclosure Statement
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------------- X  
 :  
In re : Chapter 11 
 :  
FUSION CONNECT, INC., et al., : Case No. 19-11811 (SMB) 
 :  
   Debtors.1 : (Jointly Administered) 
 :  
-------------------------------------------------------------------- X  
   

 
AMENDED DISCLOSURE STATEMENT FOR AMENDED JOINT  

CHAPTER 11 PLAN OF FUSION CONNECT, INC. AND ITS SUBSIDIARY DEBTORS  
 

WEIL, GOTSHAL & MANGES LLP  
Gary T. Holtzer 
Sunny Singh 
Gaby Smith 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
 

 

  
Counsel for Debtors  
and Debtors in Possession 
 

 

Dated: September 3, 2019 
New York, New York  

 
  

                                                   
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: Fusion Connect, Inc. (2021); Fusion BCHI Acquisition LLC (7402); Fusion NBS 
Acquisition Corp. (4332); Fusion LLC (0994); Fusion MPHC Holding Corporation (3066); Fusion MPHC 
Group, Inc. (1529); Fusion Cloud Company LLC (5568); Fusion Cloud Services, LLC (3012); Fusion CB 
Holdings, Inc. (6526); Fusion Communications, LLC (8337); Fusion Telecom, LLC (0894); Fusion Texas 
Holdings, Inc. (2636); Fusion Telecom of Kansas, LLC (0075); Fusion Telecom of Oklahoma, LLC (3260); 
Fusion Telecom of Missouri, LLC (5329); Fusion Telecom of Texas Ltd., L.L.P. (8531); Bircan Holdings, LLC 
(2819); Fusion Management Services LLC (5597); and Fusion PM Holdings, Inc. (2478).  The Debtors’ principal 
offices are located at 210 Interstate North Parkway, Suite 300, Atlanta, Georgia 30339. 
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THE INFORMATION CONTAINED IN THIS DISCLOSURE STATEM ENT 
(THE “DISCLOSURE STATEMENT”) IS INCLUDED FOR THE PU RPOSE OF SOLICITING 
ACCEPTANCES OF THE AMENDED JOINT CHAPTER 11 PLAN OF FUSION CONNECT, INC. 
AND ITS SUBSIDIARY DEBTORS, DATED SEPTEMBER 3, 2019 (AS MAY BE AMENDED, 
MODIFIED, OR SUPPLEMENTED FROM TIME TO TIME, THE “P LAN”) AND IS INTENDED 
TO BE USED SOLELY TO DETERMINE HOW TO VOTE ON THE P LAN.   

THE VOTING DEADLINE TO ACCEPT OR REJECT THE PLAN IS  4:00 P.M., PREVAILING 
EASTERN TIME, ON OCTOBER 17, 2019, UNLESS EXTENDED BY THE DEBTORS.   
 
THE RECORD DATE FOR DETERMINING WHICH HOLDERS OF CL AIMS MAY VOTE ON 
THE PLAN IS SEPTEMBER 17, 2019 (THE “VOTING RECORD DATE”). 

 

RECOMMENDATION BY THE DEBTORS, THE FIRST LIEN LENDE R GROUP, AND THE 
OFFICIAL COMMITTEE OF UNSECURED CREDITORS (THE “CRE DITORS’ 

COMMITTEE”) TO APPROVE THE PLAN 
The Restructuring Committee of the Board of Directors of Fusion Connect, Inc. (the 
“Restructuring Committee”) and the board of directors, managers, limited partners or members, 
as applicable, of each of its subsidiary Debtors have unanimously approved the transactions 
contemplated by the Amended Plan and recommend that all creditors whose votes are being 
solicited submit ballots to accept the Amended Plan.  Holders of approximately 85% of First Lien 
Claims (as defined herein) have already agreed to vote in favor of the Amended Plan.  The 
Creditors’ Committee also supports confirmation of the Amended Plan and recommends that all 
unsecured creditors vote to accept the Amended Plan. 
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HOLDERS OF CLAIMS OR INTERESTS SHOULD NOT CONSTRUE THE CONTENTS OF 
THIS DISCLOSURE STATEMENT AS PROVIDING ANY LEGAL, B USINESS, FINANCIAL, OR 
TAX ADVICE AND SHOULD CONSULT WITH THEIR OWN ADVISO RS BEFORE VOTING 
ON THE PLAN. 

THE ISSUANCE AND DISTRIBUTION UNDER THE PLAN OF NEW  EQUITY INTERESTS 
AND/OR SPECIAL WARRANTS AND IF THE PLAN IS ACCEPTED  BY CLASS 4 (ALLOWED 
SECOND LIEN CLAIMS), SECOND LIEN WARRANTS (EACH TER M AS DEFINED HEREIN) 
WILL BE EXEMPT FROM REGISTRATION UNDER THE SECURITI ES ACT OF 1933, AS 
AMENDED (THE “SECURITIES ACT”) AND ANY OTHER APPLIC ABLE SECURITIES LAWS 
PURSUANT TO SECTION 1145 OF THE BANKRUPTCY CODE.  THESE SECURITIES MAY 
BE RESOLD WITHOUT REGISTRATION UNDER THE SECURITIES  ACT OR OTHER 
FEDERAL SECURITIES LAWS PURSUANT TO THE EXEMPTION P ROVIDED BY SECTION 
4(A)(1) OF THE SECURITIES ACT, UNLESS THE HOLDER IS  AN “UNDERWRITER” WITH 
RESPECT TO SUCH SECURITIES, AS THAT TERM IS DEFINED IN SECTION 1145(B)(1) OF 
THE BANKRUPTCY CODE.  IN ADDITION, SUCH SECTION 114 5 EXEMPT SECURITIES 
GENERALLY MAY BE RESOLD WITHOUT REGISTRATION UNDER STATE SECURITIES 
LAWS PURSUANT TO VARIOUS EXEMPTIONS PROVIDED BY THE  RESPECTIVE LAWS 
OF THE SEVERAL STATES.  THE AVAILABILITY OF THE EXE MPTION UNDER SECTION 
1145 OF THE BANKRUPTCY CODE OR ANY OTHER APPLICABLE  SECURITIES LAWS 
SHALL NOT BE A CONDITION TO THE OCCURRENCE OF THE E FFECTIVE DATE (AS 
DEFINED IN THE PLAN). 

THE NEW EQUITY INTERESTS AND/OR SPECIAL WARRANTS AN D, IF THE PLAN IS 
ACCEPTED BY CLASS 4 (ALLOWED SECOND LIEN CLAIMS), T HE SECOND LIEN 
WARRANTS, TO BE ISSUED ON THE EFFECTIVE DATE HAVE N OT BEEN APPROVED OR 
DISAPPROVED BY THE SECURITIES AND EXCHANGE COMMISSI ON (THE “SEC”) OR BY 
ANY STATE SECURITIES COMMISSION OR SIMILAR PUBLIC, GOVERNMENTAL, OR 
REGULATORY AUTHORITY, AND NEITHER THE SEC NOR ANY S UCH AUTHORITY HAS 
PASSED UPON THE ACCURACY OR ADEQUACY OF THE INFORMA TION CONTAINED IN 
THIS DISCLOSURE STATEMENT OR UPON THE MERITS OF THE  PLAN.  ANY 
REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENS E. 

CERTAIN STATEMENTS CONTAINED IN THIS DISCLOSURE STA TEMENT, INCLUDING 
STATEMENTS INCORPORATED BY REFERENCE, PROJECTED FIN ANCIAL 
INFORMATION, AND OTHER FORWARD-LOOKING STATEMENTS, ARE BASED ON 
ESTIMATES AND ASSUMPTIONS.  CERTAIN OF THESE FORWAR D-LOOKING 
STATEMENTS CAN BE IDENTIFIED BY THE USE OF WORDS SU CH AS “BELIEVES,” 
“EXPECTS,” “PROJECTS,” “INTENDS,” “PLANS,” “ESTIMAT ES,” “ASSUMES,” “MAY,” 
“SHOULD,” “WILL,” “SEEKS,” “ANTICIPATES,” “OPPORTUN ITY,” “PRO FORMA,” 
“PROJECTIONS,” OR OTHER SIMILAR EXPRESSIONS.  THERE  CAN BE NO ASSURANCE 
THAT SUCH STATEMENTS WILL BE REFLECTIVE OF ACTUAL O UTCOMES.  FORWARD-
LOOKING STATEMENTS ARE PROVIDED IN THIS DISCLOSURE STATEMENT PURSUANT 
TO THE SAFE HARBOR ESTABLISHED UNDER THE PRIVATE SE CURITIES LITIGATION 
REFORM ACT OF 1995 AND SHOULD BE EVALUATED IN THE C ONTEXT OF THE 
ESTIMATES, ASSUMPTIONS, UNCERTAINTIES, AND RISKS DE SCRIBED HEREIN AND IN 
FUSION CONNECT’S (AS DEFINED HEREIN) FILINGS WITH T HE SEC. 

READERS ARE CAUTIONED THAT ANY FORWARD-LOOKING STAT EMENTS 
CONTAINED HEREIN ARE BASED ON ASSUMPTIONS THAT ARE BELIEVED TO BE 
REASONABLE, BUT ARE SUBJECT TO A WIDE RANGE OF RISK S, INCLUDING THOSE 
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IDENTIFIED IN SECTION IX OF THIS DISCLOSURE STATEME NT.  IMPORTANT 
ASSUMPTIONS AND OTHER IMPORTANT FACTORS THAT COULD CAUSE ACTUAL 
RESULTS TO DIFFER MATERIALLY FROM THOSE EXPECTED AL SO INCLUDE, BUT ARE 
NOT LIMITED TO, THOSE FACTORS, RISKS, AND UNCERTAIN TIES DESCRIBED IN MORE 
DETAIL UNDER THE HEADING “RISK FACTORS” AND ELSEWHE RE IN THE ANNUAL, 
QUARTERLY AND CURRENT REPORTS OF FUSION CONNECT, IN CLUDING 
AMENDMENTS THERETO, AND ITS OTHER FILINGS WITH THE SEC.  DUE TO THESE 
UNCERTAINTIES, READERS CANNOT BE ASSURED THAT ANY F ORWARD-LOOKING 
STATEMENTS WILL PROVE TO BE CORRECT.  THE DEBTORS A RE UNDER NO 
OBLIGATION TO (AND EXPRESSLY DISCLAIM ANY OBLIGATIO N TO) UPDATE OR 
ALTER ANY FORWARD-LOOKING STATEMENTS WHETHER AS A R ESULT OF NEW 
INFORMATION, FUTURE EVENTS, OR OTHERWISE, UNLESS IN STRUCTED TO DO SO BY 
THE BANKRUPTCY COURT (AS DEFINED BELOW). 

THE STATEMENTS CONTAINED IN THIS DISCLOSURE STATEME NT ARE MADE AS OF 
THE DATE HEREOF UNLESS OTHERWISE SPECIFIED.  THE TE RMS OF THE PLAN 
GOVERN IN THE EVENT OF ANY INCONSISTENCY WITH THE S UMMARIES IN THIS 
DISCLOSURE STATEMENT. 

THE INFORMATION IN THIS DISCLOSURE STATEMENT IS BEI NG PROVIDED SOLELY 
FOR PURPOSES OF VOTING TO ACCEPT OR REJECT THE PLAN OR IN CONNECTION 
WITH CONFIRMATION OF THE PLAN.  NOTHING IN THIS DIS CLOSURE STATEMENT 
MAY BE USED BY ANY PARTY FOR ANY OTHER PURPOSE. 

ALL EXHIBITS TO THE DISCLOSURE STATEMENT ARE INCORP ORATED INTO, AND ARE 
MADE A PART OF, THIS DISCLOSURE STATEMENT AS IF SET  FORTH IN FULL HEREIN.   
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I. 
INTRODUCTION 

Fusion Connect, Inc. (“Fusion Connect” or “FCI ”) and its U.S. subsidiary debtors (collectively, the 
“Debtors” and together with FCI’s non-debtor Canadian subsidiaries, the “Company”) submit this 
Disclosure Statement pursuant to Section 1125 of the Bankruptcy Code in connection with the solicitation 
of votes with respect to the Amended Plan.1  The Plan is annexed hereto as Exhibit A and is incorporated 
herein by reference.  The Debtors commenced their chapter 11 cases (the “Chapter 11 Cases”) in the 
United States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court ”) on June 
3, 2019 (the “Commencement Date”). 

The purpose of this Disclosure Statement, including the exhibits annexed hereto, is to provide information 
of a kind, and in sufficient detail, to enable creditors of the Debtors that are entitled to vote on the Amended 
Plan to make an informed decision on whether to vote to accept or reject the Amended Plan.  This Disclosure 
Statement contains summaries of the Amended Plan, certain statutory provisions, events contemplated in 
the Chapter 11 Cases, and certain documents related to the Amended Plan. 

Fusion Connect is the ultimate parent of twenty (20) direct and indirect subsidiaries, eighteen (18) of which, 
together with Fusion Connect, are Debtors in these Chapter 11 Cases.  The Company is a provider of 
integrated cloud solutions to small, medium, and large businesses in the United States and residential and 
business customers in Canada.  The Company offers services to customers, enabling them to successfully 
migrate to and efficiently use the increasing power of the cloud.  Such services include cloud 
communications, cloud connectivity, and cloud computing.  A significant part of the Company’s historical 
expansion strategy has been to make strategic acquisitions of other providers.  In May and June of 2018, 
the Company closed a reverse merger transaction with Birch Communications Holdings, Inc. (“Birch” and 
such transaction, the “Birch Merger ”) and an acquisition of MegaPath Holding Corp. (“MegaPath” and 
such transaction, the “MegaPath Merger”), respectively.  The Company pursued the Birch Merger with a 
vision of leveraging its existing processes and structures to create synergies between Fusion Connect’s and 
Birch’s joined customer bases, combine network infrastructure assets to improve operational efficiencies, 
and ultimately drive material growth in the combined companies’ annual revenue.  In connection with the 
Birch Merger and the MegaPath Merger, the Company incurred $680 million in secured debt. 

Due to underperformance compared to business projections, the Company found itself with limited liquidity 
and at risk of default under its debt documents by early 2019.  Accordingly, in early 2019, the Company 
began its formal review of strategic alternatives, including by engaging in dialogue and communications 
with its key stakeholders.  These efforts culminated in a restructuring support agreement (the 
“Restructuring Support Agreement”) with the First Lien Lender Group — the Company’s senior 
creditors — holding, in the aggregate, over 66 2/3% in aggregate principal amount of the outstanding First 
Lien Claims.  The Restructuring Support Agreement contemplates the continuation of the Company’s 
prepetition marketing process that commenced in May 2019.  A copy of the Restructuring Support 
Agreement is attached hereto as Exhibit B.2   

By virtue of the Restructuring Support Agreement, the Company commenced the Chapter 11 Cases with a 
clear path to a confirmable chapter 11 plan of reorganization and a viable recapitalization — in which, 

                                                   
1  Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the Amended 

Plan.  To the extent any inconsistencies exist between this Disclosure Statement and the Amended Plan, the 
Amended Plan shall govern. 

2  The signature pages for the Consenting First Lien Lenders (as defined in the Restructuring Support Agreement) 
have been removed from Exhibit B.   
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among other things, approximately $272 million in funded debt will be extinguished, leaving a significantly 
deleveraged reorganized Company wholly owned by the First Lien Lenders and an appropriately sized exit 
working capital facility (the “Reorganization Transaction”).  In addition, the Restructuring Support 
Agreement also provides for the continuation of the Company’s prepetition marketing process 
(the “Prepetition Marketing Process” and together with the postpetition sale and marketing process, 
the “Marketing Process”).  Pursuant to the Marketing Process, any and all bids for all or some portion of 
the Company’s business have been evaluated as a precursor to confirmation of the chapter 11 plan.  The 
Marketing Process has provided a public and competitive forum in which the Debtors sought bids or 
proposals for potential transactions that, if representing higher or otherwise better value for creditors of the 
Debtors than the Reorganization Transaction, would have been pursued in lieu of the Reorganization 
Transaction (the “Sale Transaction”). 

The Debtors solicited bids for an investment in, or other acquisition of, the Debtors’ domestic business (the 
“U.S. Business”), FCI’s Canadian business (the “Canadian Business”) and the U.S. Business and the 
Canadian Business on a consolidated basis.  Pursuant to the Bidding Procedures Order, the deadline for 
parties to submit non-binding indications of interest was July 16, 2019.  The Debtors and their advisors 
have evaluated the indications of interest received and communicated with numerous potential bidders.  
Based on this analysis, and with the support of each of the Consultation Parties (as defined in the Bidding 
Procedures Order), the Debtors have decided to terminate the Marketing Process solely with respect to their 
U.S. Business and to pursue the Reorganization Transaction.3  

Upon consummation of the Reorganization Transaction, on the Effective Date, pursuant to and in 
accordance with the Amended Plan, the Reorganized Debtors will, among other things: (a) issue one 
hundred percent (100%) of the New Equity Interests and Special Warrants to the holders of Allowed First 
Lien Claims (subject to dilution by the Management Incentive Plan and, if the Amended Plan is accepted 
by Class 4 (Second Lien Claims), the Second Lien Warrants, if exercised) in accordance with the Equity 
Allocation Mechanism, the Special Warrant Agreement, and the Second Lien Warrant Agreement (if any), 
(b) if the Amended Plan is accepted by Class 4 (Second Lien Claims), issue the Second Lien Warrants, (c) 
enter into the New Exit Facility Credit Agreement of up to $125 million, the proceeds of which would 
provide for the payment of DIP Facility and provide liquidity for the Company’s working capital purposes; 
and (d) enter into the New First Lien Credit Agreement of up to $275 million to be issued to holders of 
Allowed First Lien Clams. 

The Debtors filed their initial chapter 11 plan on July 1, 2019 (ECF No. 146) (the “Initial Plan ”) with the 
support of the First Lien Lender Group.  The Creditors’ Committee, however, raised a number of informal 
concerns and potential objections with respect to the Initial Plan.  Since filing the Initial Plan, the Debtors 
and the First Lien Lender Group engaged in numerous discussions with the Creditors’ Committee regarding 
Plan-related issues in order to determine whether support of the Creditors’ Committee could be secured for 
a consensual chapter 11 plan.  The Debtors, the Creditors’ Committee, and the First Lien Lender Group 
have reached a settlement (the “Global Settlement”), the terms of which are incorporated in the Amended 
Plan filed contemporaneously herewith and which Global Settlement is set out in greater detail in Section 
4(J) of this Disclosure Statement.  Pursuant to the Global Settlement, a litigation trust will be created and 
initially funded with $1.5 million (and have a committed loan from Reorganized FCI for an additional $3.5 
million, available to be drawn in installments) to pursue certain causes of action.  The proceeds of the 
litigation trust will be shared among Reorganized FCI and holders of Litigation Trust Interests as described 
in Section 4(J) below.    

                                                   
3  The Company and its advisors continue to evaluate proposals for the sale of the Canadian Business. 
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Generally, the Amended Plan contemplates the following treatment for creditors or interest holders under 
the Reorganization Transaction.   

 As part of the restructuring contemplated by the Restructuring Support Agreement, the First Lien 
Lender Group backstopped a debtor-in-possession financing in the aggregate amount of $59.5 
million (the “DIP Facility ”) to support the Company’s operations during the Chapter 11 Cases.  
On the Effective Date, the DIP Facility will be paid in full in cash or refinanced in full in cash from 
borrowing under the Exit Financing Facility. 

 First Lien Claims.  On the Effective Date, the holders of First Lien Claims will receive their Pro 
Rata share of (i) the First Lien Lender Equity Distribution; provided, that, notwithstanding anything 
herein or in the Amended Plan to the contrary, the distribution of the First Lien Lender Equity 
Distribution shall be made pursuant to, and subject to the terms and conditions of, the Equity 
Allocation Mechanism attached as Exhibit A to the Amended Plan, less any New Equity Interests 
and/or Special Warrants distributable to other classes of Claims in order for the Bankruptcy Court 
to determine that the Amended Plan satisfies section 1129(a)(7) of the Bankruptcy Code; (ii) the 
loans under the New First Lien Credit Facility in the aggregate amount of up to $275 million (the 
“New First Lien Term Loans”); and (iii) cash or other proceeds, if any, from the sale of the 
Debtors’ Canadian Business unless otherwise agreed to by the Requisite First Lien Lenders.   

 Second Lien Claims.  On the Effective Date, the holders of Second Lien Claims will receive (i) if 
Class 4 is an Accepting Class, a Pro Rata share of Second Lien Warrants, in full satisfaction of its 
Allowed Second Lien Claim and Second Lien Deficiency Claim; provided, that, notwithstanding  
anything herein or in the Amended Plan to the contrary, the distribution of the Second Lien 
Warrants shall be made pursuant to and subject to (a) the Communications Act of 1934 (as 
amended, the “Communications Act”) and the rules and regulations of the Federal 
Communications Commission (“FCC”); (b) state laws, rules, and regulations; and (c) the rules or 
regulations of the various state public utility commissions or public service commissions (the 
“State PUCs”); or (ii) if Class 4 is not an Accepting Class, their Pro Rata share of (x) the Litigation 
Trust Interests on account of each holder’s Second Lien Deficiency Claims (subject to the terms 
and conditions of the Prepetition Intercreditor Agreement) and (y) the percentage of the New Equity 
Interests and/or Special Warrants, as determined by the Bankruptcy Court to satisfy section 
1129(a)(7) of the Bankruptcy Code as to holders of Second Lien Claims (if any).  On the Effective 
Date, the Prepetition Second Lien Credit Agreement will be deemed cancelled except as otherwise 
stated in the Amended Plan.  

 General Unsecured Claims.  On the Effective Date, the holders of General Unsecured Claims will 
receive their Pro Rata share of the Litigation Trust Interests. 

 Parent Equity Interests.  On the Effective Date, the Parent Equity Interests will be extinguished and 
shall be of no further force and effect, whether surrendered for cancellation or otherwise. 

 All Priority Non-Tax Claims, Other Secured Claims, Intercompany Claims, and Intercompany 
Interests are Unimpaired under the Amended Plan. 

 Following the Effective Date, Reorganized FCI will adopt a post-emergence management incentive 
plan (the “Management Incentive Plan”), under which up to ten percent (10%) of the New Equity 
Interests (after taking into account the shares to be issued under the Management Incentive Plan) 
will be reserved for issuance as awards on terms and conditions as agreed to by the New Board.  
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The Reorganization Transaction is expected to leave the U.S. business intact and significantly deleverage 
the Company’s balance sheet.  It is also expected to enhance Fusion Connect’s long-term growth prospects 
and operational performance.   

Accomplishing a speedy and efficient resolution of the Chapter 11 Cases is essential to maximizing the 
value of the Company.  Under the Restructuring Support Agreement and pursuant to the terms of the DIP 
Documents, the Debtors are obligated to meet certain milestones.  Specifically, the Restructuring Support 
Agreement and the DIP Facility may be terminated if, among other things, the Debtors fail to satisfy the 
following milestones (unless the Requisite First Lien Lenders (as defined in the Restructuring Support 
Agreement) agree to extend the relevant milestone in advance or waive the default): 

Milestone Deadline (as extended from time to time) 

Entry of Order Approving Bidding Procedures 
(as defined below) July 3, 2019 

Commence Solicitation of Non-Binding 
Indications of Interest (“Exit Financing IOIs ”) 

July 3, 2019 

Entry of Final DIP Order July 8, 2019  

Deadline to Receive Exit Financing IOIs July 16, 2019 

Filing of FCC Applications September 10, 2019 

Receive Binding Commitment Letter for the 
New Exit Credit Agreement 

September 6, 2019 

Entry of Order Approving Disclosure Statement September 17, 2019 

Entry of Order Confirming Amended Plan 
October 30, 2019 (Pending the Court’s 
availability) 

Occurrence of Amended Plan Effective Date 
October 30, 2019 (or November 14, 2019 if 15-
day extension is exercised in accordance with the 
terms of the Restructuring Support Agreement) 

 

WHO IS ENTITLED TO VOTE :  Under the Bankruptcy Code, only holders of claims or interests in 
“impaired” Classes are entitled to vote on the Amended Plan (unless, for reasons discussed in more detail 
below, such holders are deemed to reject the Amended Plan pursuant to section 1126(g) of the Bankruptcy 
Code).  Under section 1124 of the Bankruptcy Code, a class of claims or interests is deemed to be 
“impaired” unless (i) the Amended Plan leaves unaltered the legal, equitable, and contractual rights to 
which such claim or interest entitles the holder thereof or (ii) notwithstanding any legal right to an 
accelerated payment of such claim or interest, the Amended Plan, among other things, cures all existing 
defaults (other than defaults resulting from the occurrence of events of bankruptcy) and reinstates the 
maturity of such claim or interest as it existed before the default. 

THE DEBTORS, THE CREDITORS’ COMMITTEE, AND THE FIRS T LIEN LENDER 
GROUP SUPPORT CONFIRMATION OF THE AMENDED PLAN AND URGE ALL 
HOLDERS OF CLAIMS ENTITLED TO VOTE ON THE AMENDED P LAN TO VOTE TO 
ACCEPT THE AMENDED PLAN, BECAUSE THEY BELIEVE THAT THE AMENDED 
PLAN PROVIDES THE HIGHEST AND BEST RECOVERY FOR ALL  STAKEHOLDERS.  
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Holders of Claims in Class 3 (First Lien Claims), Class 4 (Second Lien Claims), and Class 5 (General 
Unsecured Claims) are the only Classes being solicited under, and the only Classes entitled to vote on, the 
Amended Plan. 

THE AMENDED PLAN PROVIDES THAT THE HOLDERS OF CLAIM S IN CLASS 3, CLASS 4, 
AND CLASS 5 WHO VOTE TO ACCEPT THE AMENDED PLAN ARE  DEEMED TO HAVE 
GRANTED THE RELEASES CONTAINED IN SECTION 10.6(b) O F THE AMENDED PLAN. 

The following table summarizes (i) the treatment of Claims and Interests that are classified under the 
Amended Plan, (ii) which Classes are impaired by the Amended Plan, (iii) which Classes are entitled to 
vote on the Amended Plan, and (iv) the estimated recoveries for holders of Claims and Interests in the 
Reorganization Transaction.  The table is qualified in its entirety by reference to the full text of the Amended 
Plan.  For a more detailed summary of the terms and provisions of the Amended Plan, see Article V—
Summary of Amended Plan below.  The Amended Plan constitutes a separate plan for each Debtor.  Each 
class of Claims and Interests only address claims against or interest in a particular Debtor.  A discussion of 
the amount of Claims in each Class is set forth in Article V.C hereof. 
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Class Claim or  
Equity Interest Treatment Impaired or 

Unimpaired 

Entitled to  
Vote on 

the 
Amended 

Plan 

Approx. 
Recovery in 

Reorganization 

1 

 

 

 

 

 

 

 

Priority Non-Tax 
Claims 

Except to the extent that a holder of an Allowed 
Priority Non-Tax Claim against the Debtors 
agrees to a less favorable treatment of such 
Claim, in full and final satisfaction of such 
Allowed Priority Non-Tax Claim, at the sole 
option of the Debtors or the Reorganized 
Debtors, as applicable:  (i) each such holder 
shall receive payment in Cash in an amount 
equal to such Claim, payable on the later of the 
Effective Date and the date that is ten (10) 
Business Days after the date on which such 
Priority Non-Tax Claim becomes an Allowed 
Priority Non-Tax Claim, or as soon thereafter 
as is reasonably practicable; (ii) such holder’s 
Allowed Priority Non-Tax Claim shall be 
Reinstated; or (iii) such holder shall receive 
such other treatment so as to render such 
holder’s Allowed Priority Non-Tax Claim 
Unimpaired. 

Unimpaired  
No 

(Presumed 
to Accept) 

 

 

 

 

 

 

 

100% 

2 

 

 

 

 

 

 

 

Other Secured 
Claims 

Except to the extent that a holder of an Allowed 
Other Secured Claim agrees to different 
treatment, on the later of the Effective Date and 
the date that is ten (10) Business Days after the 
date such Other Secured Claim becomes an 
Allowed Claim, or as soon thereafter as is 
reasonably practicable, each holder of an 
Allowed Other Secured Claim will receive, on 
account of such Allowed Claim, at the sole 
option of the Debtors or the Reorganized 
Debtors, as applicable:  (i) Cash in an amount 
equal to the Allowed amount of such Claim; 
(ii) Reinstatement of such holder’s Allowed 
Other Secured Claim; (iii) such other treatment 
sufficient to render such holder’s Allowed 
Other Secured Claim Unimpaired; or 
(iv) return of the applicable collateral in 
satisfaction of the Allowed amount of such 
Other Secured Claim.   

Unimpaired  
No 

(Presumed 
to Accept) 

 

 

 

 

 

 

 

100% 
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3 First Lien Claims 

Except to the extent that a holder of a First Lien 
Claim agrees to less favorable treatment, in full 
and final satisfaction, settlement, release, and 
discharge of, and in exchange for such First Lien 
Claim, each such holder thereof (or, with respect 
to any New Equity Interests to be issued 
pursuant to the First Lien Lender Equity 
Distribution, such holder’s permitted designee) 
shall receive on the Effective Date such holder’s 
Pro Rata share of (a) the First Lien Lender 
Equity Distribution; provided, that 
notwithstanding anything herein to the contrary, 
the distribution of the First Lien Lender Equity 
Distribution shall be made pursuant to, and 
subject to the terms and conditions of, the Equity 
Allocation Mechanism, less any New Equity 
Interests and/or Special Warrants distributable to 
other classes of Claims in order for the 
Bankruptcy Court to determine that the 
Amended Plan satisfies section 1129(a)(7) of the 
Bankruptcy Code; (b) the loans under the New 
First Lien Credit Facility; and (c) cash or other 
proceeds, if any, from the sale of the Debtors’ 
Canadian business unless otherwise agreed to by 
the Requisite First Lien Lenders.   

For the avoidance of doubt, on the Effective Date, 
the Prepetition First Lien Credit Agreement shall 
be deemed cancelled (except as set forth in 
Section 5.9 of the Amended Plan) without further 
action by or order of the Bankruptcy Court. 

Impaired Yes [TBD]% 
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4 Second Lien Claims 

Except to the extent that a holder of an Allowed 
Second Lien Claim agrees to less favorable 
treatment, in full and final satisfaction, 
settlement, release, and discharge of, and in 
exchange for an Allowed Second Lien Claim, on 
the Effective Date each such holder thereof shall 
receive:  (i) if Class 4 is an Accepting Class, 
holders of First Lien Claims shall be deemed to 
have consented to a distribution to holders of 
Second Lien Claims of, and each holder of a 
Second Lien Claim and Second Lien Deficiency 
Claim shall receive on the Effective Date, in full 
satisfaction of its Allowed Second Lien Claim 
and Second Lien Deficiency Claim, such holder’s 
Pro Rata share of Second Lien Warrants; 
provided, that, notwithstanding anything herein to 
the contrary, the distribution of the Second Lien 
Warrants to the holders of Second Lien Claims 
shall be made pursuant to and subject to 
Communications Act and the rules and 
regulations of the FCC as well as applicable state 
laws and the rules and regulations of the State 
PUCs; or (ii) if Class 4 is not an Accepting Class, 
then each holder of a Second Lien Claim will 
receive its Pro Rata share of (x) the Litigation 
Trust Interests on account of its Second Lien 
Deficiency Claim (subject to the terms and 
conditions of the Prepetition Intercreditor 
Agreement) and (y) the percentage of the New 
Equity Interests and/or Special Warrants in 
accordance with the Equity Allocation 
Mechanism, as determined by the Bankruptcy 
Court to satisfy section 1129(a)(7) of the 
Bankruptcy Code as to holders of Second Lien 
Claims (if any). 

For the avoidance of doubt, on the Effective Date, 
the Prepetition Second Lien Credit Agreement 
shall be deemed cancelled (except as set forth in 
Section 5.9 of the Amended Plan) without further 
action by or order of the Bankruptcy Court. 

Impaired Yes [TBD]% 

5 
General Unsecured 

Claims 

Except to the extent that a holder of an Allowed 
General Unsecured Claim agrees to less favorable 
treatment, in full and final satisfaction, 
settlement, release, and discharge of, and in 
exchange for an Allowed General Unsecured 
Claim, each such holder thereof shall receive such 
holder’s Pro Rata share of the Litigation Trust 
Interests on the Effective Date. 

Impaired Yes N/A4 

                                                   
4  “N/A” indicates that the amount cannot be calculated. 
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6 

 

 

Intercompany 
Claims 

On or after the Effective Date, all Intercompany 
Claims will be adjusted, continued, settled, 
reinstated, discharged, or eliminated as 
determined by the Debtors or the Reorganized 
Debtors, as applicable, and the Requisite First 
Lien Lenders, in their respective reasonable 
discretion, but not paid in Cash. 

Unimpaired  
No 

(Presumed 
to Accept) 

 

 

N/A 

7 

 

 

Intercompany 
Interests  

On or after the Effective Date, all Intercompany 
Interests shall be cancelled, reinstated, or 
receive such other treatment as determined by 
the Debtors or the Reorganized Debtors, as 
applicable, and the Requisite First Lien 
Lenders, in their respective reasonable 
discretion. 

Unimpaired  
No 

(Presumed 
to Accept) 

 

 

N/A 

8 

 

 

 

 

 

Parent Equity 
Interests 

On the Effective Date, all Parent Equity 
Interests shall be deemed cancelled without 
further action by or order of the Bankruptcy 
Court, and shall be of no further force and 
effect, whether surrendered for cancellation or 
otherwise.  To the extent permitted by 
applicable law, on or promptly after the 
Effective Date, the Reorganized Debtors shall 
file with the SEC a Form 15 for the purpose of 
terminating the registration of any of FCI’s 
publicly traded securities. 

Impaired 
No (Deemed 

to reject) 

 

 

 

 

 

 
0% 

9 

 

 

 

Subordinated 
Securities Claims 

Holders of Subordinated Securities Claims 
shall not receive or retain any property under 
the Amended Plan on account of such 
Subordinated Securities Claims.  On the 
Effective Date, all Subordinated Securities 
Claims shall be deemed cancelled without 
further action by or order of the Bankruptcy 
Court, and shall be of no further force and 
effect, whether surrendered for cancellation or 
otherwise. 

Impaired No (Deemed 
to reject) 

 

 

 

0% 

 

WHERE TO FIND ADDITIONAL INFORMATION :  Fusion Connect files annual reports and 
quarterly reports with, and furnishes other information to the SEC.  Copies of any document filed 
with the SEC may be obtained by visiting the SEC website at http://www.sec.gov and performing a 
search under the “Company Filings” link.   

As previously disclosed in the Current Report on Form 8-K filed with the SEC on April 2, 2019, the 
Company’s audit committee, after consultation with management and discussion with our 
independent registered public accounting firm, concluded that the Company’s previously issued 
financial statements for the fiscal year ended December 31, 2017 and for the periods ended June 30, 
2018 and September 30, 2018 (collectively, the “Restated Periods”) and other financial 
communications for the Restated Periods should no longer be relied upon and should be restated for 
certain accounting errors. 

Any Current Reports on Form 8-K (other than information furnished pursuant to Items 2.02 or 7.01 
and any related exhibits of any Form 8-K, unless expressly stated otherwise therein), Quarterly 
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Reports on Form 10-Q or Annual Reports on Form 10-K filed by Fusion Connect with the SEC after 
the date of this Disclosure Statement will be considered a part of this Disclosure Statement from the 
date of the filing of such documents.   

Any statement contained in a document incorporated or deemed to be incorporated herein by 
reference or contained in this Disclosure Statement shall be deemed to be modified or superseded for 
purposes of this Disclosure Statement to the extent that a statement contained herein or in any other 
subsequently dated or filed document which also is or is deemed to be incorporated by reference 
herein modifies or supersedes such statement.  

You should carefully read the entire Disclosure Statement and the documents incorporated by 
reference herein.  Any financial data included herein remains subject to the customary review 
procedures associated with the completion of the Company’s public reporting requirements. 

II. 
OVERVIEW OF COMPANY’S OPERATIONS 

A. Debtors’ Business 

1. History and Formation 

Fusion Connect was initially founded in Delaware by Marvin S. Rosen and Philip D. Turits in September 
1997.  Since then, the Company has expanded through a combination of organic growth and strategic 
acquisitions and is now a provider of integrated cloud solutions for small, medium, and large businesses in 
the United States and residential and business customers in Canada.  On February 25, 2005, the Company 
commenced its initial public offering, becoming a publicly listed company on the NASDAQ Stock Market 
(“NASDAQ”).  The Company was delisted from the NASDAQ Global Market effective May 13, 2019. 

2. Current Business Operations 

The Company’s broad operational goal is to provide companies with a unified platform to leverage cloud 
and other communications technology and to serve as the single point of contact for related troubleshooting.  
To fill this role, the Company offers a variety of products, including Unified Communications-as-a-Service 
(“UCaaS”), dedicated internet access and private networks, and cloud storage and security, all on a single 
platform that is supported by dedicated “Contact Customer” services.  The Company also offers 
Infrastructure-as-a-Service (“IaaS”) solutions that allow businesses to layer additional cloud services onto 
its platform. 

The Company categorizes its suite of services into three broad categories: (i) Cloud Communications, 
(ii) Cloud Connectivity, and (iii) Cloud Computing.  Depending on the needs and sizes of individual 
customers, the Company offers different product bundles and service packages.  In each case, the 
Company’s goal is to provide companies with reduced secure data storage costs, as well as an advanced 
and consistent communications network, all on a unified platform.  The Company is able to achieve this 
goal, in part, through its extensive North American network. 

(a) Cloud Communications 

The Company’s Cloud Communications service consists primarily of its “Cloud Voice,” UCaaS, and SIP 
trunking offerings.  The Company’s Cloud Voice service allows customers to replace land-based office 
telephone systems with a cloud-based digital telephone system, reducing upfront capital costs and 
simplifying operations for office telephone systems. Cloud Voice provides efficiencies for companies with 
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multiple offices or a highly mobile workforce, and for companies that are opening a new office or need to 
expand or replace existing legacy telephone systems.  The Company supports its Cloud Voice service 
through its UCaaS solutions, which integrate audio, video, messaging, and web services together, enhancing 
customers’ ability to convey information and communicate effectively.  The Company’s SIP trunking 
service allows customers to retain their existing business telephone systems while operating those systems 
using an internet connection. 

(b) Cloud Connectivity 

The Company’s Cloud Connectivity service provides businesses with dedicated circuits to high-speed 
broadband internet access, private networks, and other network-related services such as Multiprotocol 
Label Switching (“MPLS”) 5 services, and SD-WAN (Software-Defined Wide-Area Networks).  The goal 
of the Cloud Connectivity service is to facilitate optimized access to cloud services, private data centers, 
and enterprise applications over the internet or by private links. 

(c) Cloud Computing 

The Company’s Cloud Computing service provides customers with private and hybrid cloud computing 
(IaaS) to centralize information management, hardware, network, and infrastructure in an off-premise 
hosted location.  In connection with its Cloud Computing services, the Company also supports secure file 
sharing, backup and recovery services, and a unified threat management system to help detect, deter, and 
defeat cyber-attacks to mitigate against business disruptions. 

3. Employees  

As of the Commencement Date, the Debtors employed 810 full-time employees and 3 part-time employees 
who perform a variety of critical functions, including sales, marketing, engineering and development, 
operations, customer service, human resources, general administration, legal, finance, and management.  In 
addition, the Debtors rely on services from a supplemental workforce comprised of approximately 45 
independent contractors and consultants that provide services related to the Debtors’ operations.  
Specifically, the supplemental workforce provides services with respect to accounting, information 
technology, facilities maintenance, claims management, and other shared services.  

B. Debtors’ Organizational Structure 

Fusion Connect is currently a public company with the majority of its shares held by BCHI Holdings, LLC 
(“BCHI ”).  Fusion Connect owns, directly or indirectly, 100% of the ownership interest in each of the other 
Debtors and Fusion Connect’s non-debtor Canadian Subsidiaries (as defined below).  The chart below 
illustrates the Company’s current organizational structure:  

                                                   
5  MPLS is a routing technique in telecommunications networks that directs data from one node to the next based 

on short path labels rather than long network addresses, thus avoiding complex lookups in a routing table and 
speeding traffic flows. 
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The Company’s current corporate structure is the product of its 2018 acquisition of MegaPath and the 
reverse merger with Birch.  Specifically, Fusion MPHC Holding Corporation and its two (2) subsidiaries 
reflect the MegaPath portion of the Company’s business.  Fusion BCHI Acquisition LLC (“Fusion BCHI”) 
and its subsidiaries represent the Company’s business that Fusion Connect acquired as part of the Birch 
Merger.  Fusion NBS Acquisition Corp. and Fusion LLC operate the remainder of the Company’s business. 

The two (2) non-Debtor entities included in the organizational structure chart — Primus Management ULC 
(“Primus Management”) and Bircan Management ULC (collectively, the “Canadian Subsidiaries”) — 
operate the Company’s Canadian Business, which provides telecommunications services to residential and 
business customers in Canada.  As described below, the Debtors provide certain direct and indirect financial 
support to the Canadian Business in the ordinary course.   

C. Directors and Officers 

The following table sets forth the names of the members of Fusion Connect’s current Board of Directors:  

Name Position 

Matthew D. Rosen 
Director (Chairman) 

 

Holcombe T. Green, Jr. 
Director (Vice Chairman) 

 

Michael J. Del Giudice 
Director 

 
Lewis W. Dickey, Jr. Director 
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Neal P. Goldman 
Director 

 

Holcombe T. Green, III 
Director 

 

Rafe de la Gueronniere 
Director 

 

Marvin S. Rosen 
Director 

 
 
The following table sets forth the names of the members of the Restructuring Committee: 

Michael J. Del Giudice 
Lewis W. Dickey, Jr. 

Neal P. Goldman 
Rafe de la Gueronniere 

 

The following table sets forth the name of the member of the Special Committee (as defined below): 

Neal P. Goldman 
 

The following table sets forth the names of Fusion Connect’s current executive officers:  

Name Position 
Matthew D. Rosen Chief Executive Officer 

Russell P. Markman President and Chief Operating Officer 
Keith Soldan Chief Financial Officer 
Brian George Chief Technology Officer 

James P. Prenetta Jr. Executive Vice President and General Counsel 
 

The composition of the board of directors of Reorganized FCI will be disclosed in accordance with section 
1129(a)(5) of the Bankruptcy Code. 

D. Regulation of Company’s Business 

In the United States, Fusion Connect, Inc., Fusion LLC, Fusion Cloud Services, LLC (“FCS”), Fusion 
Communications, LLC, Fusion Telecom of Kansas, LLC, Fusion Telecom of Oklahoma, LLC, Fusion 
Telecom of Missouri, LLC, and Fusion Telecom of Texas Ltd., L.L.P.’s (collectively the “Fusion 
Licensees”) services are generally subject to varying degrees of federal, state and local regulation, 
including regulation by the FCC and the State PUCs.  While these regulatory agencies grant the Fusion 
Licensees the authority to operate those aspects of their services that are subject to regulation, they typically 
exercise minimal control over the Fusion Licensees’ services and pricing.   

1. Telecommunications Services 

As carriers, the Fusion Licensees are subject to FCC regulation under the Communications Act.  The Fusion 
Licensees have the necessary authority under Section 214 of the Communications Act to operate in the 
United States as providers of domestic interstate telecommunications services and to provide international 
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telecommunications services pursuant to FCI’s international Section 214 authority.  Fusion Cloud Services, 
LLC also holds FCC-issued common carrier radio station licenses and a private radio station license.  The 
Fusion Licensees also hold various intrastate telecommunications authorizations issued by the State PUCs.   

These agencies impose regulatory obligations upon the Fusion Licensees, including but not limited to 
licensing/registration and tariffing  requirements; annual FCC and State PUC regulatory assessments; 911 
emergency service requirements; Communications Assistance for Law Enforcement requirements; 
obligations to support federal and state universal service funds; compliance with and contributions to 
Telecommunications Relay Services (“TRS”); compliance with public safety and consumer protection 
standards;  compliance with the protocols of the North American Numbering Plan Administration 
(“NAMPA ”), and the Local Number Portability Administration as well as with Customer Proprietary 
Network Information (“CPNI”) requirements and disability access obligations, Local Number Portability 
(“LNP”) requirements, service discontinuance notification obligations, outage reporting requirements, and 
rural call completion reporting and rules related to ring signal integrity.  Should such Fusion Licensee fail 
at any time to hold the licenses required to provide intrastate, interstate or international services, fail to meet 
any of the FCC and State PUC requirements discussed above applicable to these licenses, including the 
payment of required regulatory fees and fund contributions, the Fusion Licensee could be subject to fines 
and/or other penalties, including revocation of operating authorizations. 

2. VoIP Services 

The Company’s U.S. VoIP services are lightly regulated, although certain traditional telecommunications 
regulations have been applied to VoIP services.  The FCC does not require companies to hold an 
authorization to provide VoIP services; however, the FCC does require providers of interconnected VoIP 
services to comply with:  911 emergency service requirements; registration requirements; Communications 
Assistance for Law Enforcement requirements; obligations to support Universal Service including the 
Universal Service Fund (“USF”), TRS, FCC regulatory fees; NAMPA, and the Local Number Portability 
Administration; CPNI requirements; disability access obligations; LNP requirements; service 
discontinuance notification obligations; outage reporting requirements; and rural call completion reporting 
and rules related to ring signal integrity.  The FCC defines interconnected VoIP service as service that (i) 
enables real-time, two-way voice communications, (ii) requires a broadband connection from the user’s 
location, (iii) requires internet protocol compatible customer premises equipment, and (iv) permits users 
generally to receive calls that originate on and terminate calls to the public switched telephone network. 
Under this definition, the Fusion Licensees are providers of interconnected VoIP service.  Should a Fusion 
Licensee fail to meet any of the FCC requirements discussed above or fail to make required contributions 
in the future, it could be subject to fines and/or penalties. 

As a result of the FCC’s preemption of states’ ability to regulate certain aspects of VoIP service, and a trend 
in state legislatures to affirmatively deregulate VoIP services for most purposes, the Company’s VoIP 
services in the U.S. are subject to relatively few state regulatory requirements aside from a small number 
of registrations, collection of state and local E911 fees and state Universal Service support obligations.  The 
state regulatory framework for Fusion Connect’s U.S. VoIP services continues to evolve, so the Company, 
in conjunction with its professional advisors, monitors the actions of the various state regulatory agencies 
and endeavors to ensure that it is in compliance with applicable state law, including any new statutes or 
regulations that may be passed.  However, there can be no assurance that the Company will become aware 
of all applicable requirements on a timely basis, or that the Company will always be fully compliant with 
applicable rules and regulations.  Should the Company fail to be compliant with applicable state regulations, 
or to file required reports with state regulatory agencies, the relevant Fusion Licensee could be subject to 
fines and/or penalties.  The Company expects to incur ongoing operational, legal, and system costs in order 
to comply with these rules and regulations.   

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 25 of 377



 

15 
 
WEIL:\97171739\1\47019.0003 

E. Debtors’ Existing Capital Structure 

1.   Prepetition Indebtedness  

The following description is for informational purposes only and is qualified in its entirety by reference to 
the documents setting forth the specific terms of such obligations and their respective related agreements. 

(a) Super Senior Loan Agreement 

To obtain additional working capital during the weeks leading to the Commencement Date, the Debtors 
entered into that certain Super Senior Secured Credit Agreement, dated as of May 9, 2019 (as amended, 
supplemented, amended and restated or otherwise modified from time to time, the “Super Senior Loan 
Agreement” and such obligations thereunder, the “Super Senior Loan Claims”) among Fusion Connect, 
as borrower, the other Debtors, as guarantor subsidiaries, Wilmington Trust, National Association 
(“Wilmington Trust ”), as administrative agent and collateral agent, and the lenders party thereto 
(the “Super Senior Lenders”).6  As of the Commencement Date, the aggregate principal amount 
outstanding under the Super Senior Loan Agreement was $20.0 million.  Obligations under the Super Senior 
Loan Agreement are secured by a lien on substantially all of the Debtors’ assets, including 100% of the 
equity of non-Debtor Primus Management. 

(b) First Lien Credit Agreement 

As of the Commencement Date, the Debtors had outstanding first lien secured debt obligations under that 
certain First Lien Credit and Guaranty Agreement, dated as of May 4, 2018 (as amended, supplemented, 
amended and restated or otherwise modified from time to time, the “First Lien Credit Agreement” and 
such obligations thereunder, the “First Lien Claims”) among Fusion Connect, as borrower, the other 
Debtors, as guarantor subsidiaries, Wilmington Trust, as administrative agent and collateral agent, and the 
lenders party thereto (the “First Lien Lenders”).  As of the Commencement Date, the aggregate principal 
amount outstanding under the First Lien Credit Agreement was approximately $573.7 million, which 
amount consisted of the following tranches of debt, each secured by the same collateral with pari passu 
lien priority:  (i) approximately $43.3 million in “Tranche A” term loans (the “Tranche A Term Loans”), 
(ii) approximately $490.9 million in “Tranche B” term loans (the “Tranche B Term Loans”), and 
(iii) $39.5 million in loans under a revolving facility (the “Revolving Loans”).  Obligations under the First 
Lien Credit Agreement are secured by a lien on substantially all of the Debtors’ assets, with a junior priority 
to the Super Senior Loan Claims. 

In connection with the closing of the First Lien Credit Agreement, Vector Fusion Holdings (Cayman), Ltd. 
issued a subordinated note to Fusion Connect, dated as of May 4, 2018, in the aggregate principal amount 
of $25.0 million (the “Vector Subordinated Note”).  The Vector Subordinated Note and the proceeds 
thereof are pledged to the collateral agent under the First Lien Credit Agreement for the benefit of the 
secured parties thereunder.  Under the first lien credit documents, any value received by such collateral 
agent or secured parties in respect of the Vector Subordinated Note must be applied first toward the 
repayment of the obligations owing to holders of the Revolving Loans prior to repayment of the obligations 
owing to holders of the Tranche A Term Loans and Tranche B Term Loans. 

(c) Second Lien Credit Agreement 

                                                   
6  The Super Senior Lenders are a subset of lenders under the First Lien Credit Agreement. 
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The Debtors have outstanding second lien term loan obligations under that certain Second Lien Credit and 
Guaranty Agreement, dated as of May 4, 2018 (as amended, supplemented, amended and restated or 
otherwise modified from time to time, the “Second Lien Credit Agreement” and such obligations 
thereunder, the “Second Lien Claims”) among Fusion Connect, as borrower, the other Debtors, as 
guarantor subsidiaries, GLAS Americas LLC (as successor to Wilmington Trust), as administrative agent 
and collateral agent, and the lenders party thereto (the “Second Lien Lenders”).  As of the Commencement 
Date, the aggregate principal amount outstanding under the Second Lien Credit Agreement was 
$85.0 million.  Obligations under the Second Lien Credit Agreement are secured by a lien on substantially 
all of the Debtors’ assets, with a junior priority to the Super Senior Loan Claims and the First Lien Claims. 

(d) Intercreditor Agreements 

The secured parties under the Super Senior Loan Agreement and the First Lien Credit Agreement are subject 
to that certain Super Senior Intercreditor Agreement, dated as of May 9, 2019 (as amended, supplemented, 
amended and restated or otherwise modified from time to time, the “Super Senior Intercreditor 
Agreement”) among Wilmington Trust, in its capacities as super senior representative and first lien 
obligations representative.  The secured parties under the Super Senior Loan Agreement, the First Lien 
Credit Agreement, and the Second Lien Credit Agreement are subject to that certain Intercreditor 
Agreement, dated as of May 4, 2018 (as amended, supplemented, amended and restated or otherwise 
modified from time to time, the “1L / 2L Intercreditor Agreement”) among Wilmington Trust, in its 
capacities as additional first lien obligations representative and first lien obligations representative, and 
GLAS Americas LLC (as successor to Wilmington Trust) as second lien obligations representative.   

(e) Green Note 

Fusion Connect has an outstanding note obligation under that certain Subordinated Promissory Note, dated 
as of May 4, 2018 (the “Green Note”) between Fusion Connect and Holcombe T. Green, Jr.  As of the 
Commencement Date, the aggregate principal amount outstanding under the Green Note was $10.0 million.  
Obligations under the Green Note are unsecured. 

(f) Bircan Notes 

Fusion BCHI is party to three (3) outstanding notes (collectively, the “Bircan Notes”): (i) that certain 
Amended and Restated Subordinated Promissory Note, dated as of May 4, 2018, with a principal 
outstanding amount of approximately $1.5 million; (ii) that certain Amended and Restated Subordinated 
Promissory Note, dated as of May 4, 2018, with a principal outstanding amount of $1.3 million; and 
(iii) that certain Amended and Restated Subordinated Promissory Note, dated as of May 4, 2018, with a 
principal outstanding amount of $0.5 million.  As of the Commencement Date, the aggregate principal 
amount outstanding under the Bircan Notes was approximately $3.3 million.  Obligations under each of the 
Bircan Notes are unsecured. 

(g) Intercompany Note 

Each of the Debtors, as well as the Canadian Subsidiaries, are party to that certain Global Intercompany 
Note, dated as of May 9, 2019 (the “Intercompany Note”).  All parties to the Intercompany Note are both 
“payors” and “payees,” and the Intercompany Note does not contemplate any static principal amount owing.  
The Intercompany Note governs the fluctuating balance of intercompany receivables and payables between 
each of FCI’s subsidiaries.  All obligations under the Intercompany Note are unsecured as between payors 
and payees, other than an intercompany loan in the principal amount of $2.0 million made by Fusion 
Connect to Primus Management, which is secured by a lien on certain assets of Primus Management.  
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Obligations under the Intercompany Note are pledged as security for all tranches of the Company’s secured 
debt. 

2.    Equity Ownership 

As of the Commencement Date, 150,000,000 shares of Fusion Connect common stock, $0.01 par value per 
share, were authorized and 81,967,263 shares of Fusion Connect common stock were issued and 
outstanding.  As of June 21, 2019, there were 646 record holders of the common stock, with approximately 
60.7% held by BCHI.7  As of the Commencement Date, 10,000,000 shares of Fusion Connect preferred 
stock were authorized and 15,000 shares of Series D preferred stock were issued and outstanding, all of 
which are held by BCHI.  The Company was delisted from the NASDAQ Global Market effective May 13, 
2019. 

III. 
CIRCUMSTANCES LEADING TO COMMENCEMENT OF CHAPTER 11  CASES 

A. Birch Merger 

The Company has historically driven its growth in substantial part through strategic acquisitions.  On 
August 26, 2017, in furtherance of that strategy, Fusion Connect and Fusion BCHI entered into a merger 
agreement with Birch, which underlying transaction closed on May 4, 2018.  Due to a number of factors, 
including the fact that Birch was the larger entity and the previous Birch shareholders would acquire 65.2% 
of the outstanding shares of Fusion Common Stock, the transaction constituted a reverse merger with FCI 
being the acquirer for legal purposes and Birch being the acquirer of FCI for accounting purposes.  In 
connection with the Birch Merger, the Company also spun-off Lingo Management, LLC (“Lingo”), 8 along 
with certain related subsidiaries, to the previous Birch shareholders. 

To finance the Birch Merger, the Company entered into the First Lien Credit Agreement and the Second 
Lien Credit Agreement.9  The Company used proceeds from the foregoing to:  (i) refinance the Company’s 
and its subsidiaries’ existing indebtedness, (ii) pay expenses related to the Birch Merger and associated 
transactions, and (iii) pay down certain subordinated notes owed by Birch to Holcombe T. Green, Jr., R. 
Kirby Godsey, and Holcombe T. Green, III.  The Company also applied a portion of the proceeds from the 
First Lien Credit Agreement to pay a portion of the purchase price for MegaPath. 

FCI pursued the Birch Merger with a vision of leveraging its existing processes and structures to create 
synergies between Fusion Connect’s and Birch’s joined customer bases, combine network infrastructure 
assets to improve operational efficiencies, and ultimately drive material growth in Fusion Connect’s and 
Birch’s combined annual revenue.  While the Company was able to improve operations and use the Birch 
Merger as a platform for expansion, the Birch business plan proved to be overly aggressive in terms of 
sustained customer bookings and price increases.  A number of factors, including missed revenue 
projections left the Company with significantly less liquidity than originally anticipated. 

B. Amortization and Interest Payments 

                                                   
7  Holcombe T. Green, Jr. is the managing member of BCHI and has voting and dispositive power over BCHI’s 

shares of Fusion Connect common stock. 
8  Lingo operated Birch’s business relating to its U.S.-based consumer customers, wireless customers, and small 

business customer base. 
9  On the same date, Fusion Connect entered into the Green Note and Fusion BCHI entered into the Bircan Notes. 
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The Company’s liquidity position exposed it to default risk under both the First Lien Credit Agreement and 
Second Lien Credit Agreement.  By the end of March 2019, the Company faced a pending $6.7 million 
amortization payment under the First Lien Credit Agreement and a $300,000 interest payment on the Green 
Note due on March 31, 2019 (together, the “Amortization and Interest Payments”).  In light of the 
Company’s limited working capital, it determined that it was unlikely to be able to make the Amortization 
and Interest Payments, and such non-payment would likely trigger a cross-default under the Second Lien 
Credit Agreement.   

Thus, the Company began liaising with its key constituencies to obtain a waiver of existing defaults, and to 
engage in negotiations regarding potential restructuring of the Company’s indebtedness.  Meanwhile, due 
to the Company’s failure to timely file its 2018 Form 10-K with the SEC and to pay certain NASDAQ 
listing fees, NASDAQ delisted Fusion Connect’s common stock from its exchange, effective May 13, 2019. 

C. Vendor Relationships and Lingo Dispute 

The Company’s precarious liquidity position forced it to stretch trade terms with its vendors.  As a result, 
the Company’s relationships with many of its vendors became increasingly strained.   

The Company also is involved in disputes with Lingo regarding the value of the assets transferred to Lingo 
in connection with the Birch Merger and also stemming from Lingo’s failure to remit payments owed to 
the Company for certain services the Company has provided to Lingo since the Birch Merger pursuant to a 
transition services agreement and a carrier services agreement.  As of the Commencement Date, outstanding 
amounts remain due and owing to the Company. 

D. Pursuit of New Equity Investment 

Weil, Gotshal & Manges LLP and FTI Consulting, Inc. were each retained in March 2019 to assist the 
Company in exploring and evaluating potential transactions to improve its financial position.  The Company 
and its advisors began by engaging in discussions with the Company’s majority shareholder and certain 
lenders regarding the possibility of a new capital infusion and amendments to the First Lien Credit 
Agreement and the Second Lien Credit Agreement.  By early April 2019, negotiations had progressed to a 
point where the Company, the majority shareholder, and certain lenders were close to finalizing an 
agreement in principle.  Ultimately, however, the parties were unable to agree on final terms. 

E. Forbearance Agreement 

In light of the outstanding defaults under the First Lien Credit Agreement and Second Lien Credit 
Agreement, the Company remained engaged in extensive discussions with the First Lien Lender Group, 
certain lenders holding Tranche A Term Loans and Revolving Loans, the Second Lien Lenders, and each 
of their respective advisors.  Such discussions culminated in a forbearance agreement, dated April 15, 2019 
(the “Forbearance Agreement”) among Fusion Connect and substantially all of its lenders under the First 
Lien Credit Agreement (collectively, the “Forbearing Lenders”).  Pursuant to the Forbearance Agreement, 
the Forbearing Lenders agreed not to exercise any remedies under the First Lien Credit Agreement with 
respect to the Company’s then existing defaults until April 29, 2019.  Certain Forbearing Lenders 
subsequently extended the term of the Forbearance Agreement to June 3, 2019. 

Although the Company was unable to reach an agreement with the Second Lien Lenders as to a similar 
forbearance, the Second Lien Lenders were nonetheless barred from exercising remedies under the Second 
Lien Credit Agreement due to a 150-day standstill provision set forth in the 1L / 2L Intercreditor Agreement. 

F. Super Senior Financing 
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As described above, during the forbearance period, the Company and the First Lien Lender Group continued 
discussions to build a path toward a consensual sale or reorganization transaction.  On May 9, 2019, the 
Company closed the Super Senior Loan Agreement, securing an additional $15.0 million in liquidity, and 
on May 28, 2019 obtained an incremental $5.0 million thereunder. 

G. Formation of Restructuring Committee and Special Committee 

On May 10, 2019, in connection with the Company’s evaluation of strategic alternatives, Neal P. Goldman 
was appointed to Fusion Connect’s board of directors (the “Board”).  Further, on May 28, 2019, the Board 
established and appointed Mr. Goldman, along with Michael J. Del Giudice, Lewis W. Dickey, Jr., and 
Rafe de la Gueronniere (collectively, the “Independent Directors”) to serve on the Restructuring 
Committee to, among other things, evaluate and negotiate potential sale and restructuring transactions for 
the Company.   

The Restructuring Committee has complete and exclusive authority over the Debtors’ restructuring, 
including all matters related to the Chapter 11 Cases other than the matters within the purview of the Special 
Committee.  Separately, the Board established a special committee (the “Special Committee”) to review, 
investigate, and determine whether to pursue any claims, remedies, or other appropriate actions with respect 
to potential claims belonging to the Debtors and appointed Mr. Goldman as the sole member of the Special 
Committee.  The Special Committee is coordinating with the Creditors’ Committee and the parties to the 
Restructuring Support Agreement regarding its investigation.  Notably, under the Amended Plan, the 
Special Committee will identify entities that will not be released pursuant to the Amended Plan to allow 
the Special Committee to complete its work.    

H. Marketing Process 

In May 2019, the Company and its advisors conducted the Prepetition Marketing Process.  PJT Partners LP 
(“PJT”), on behalf of the Company, contacted over forty (40) potential investors, with the aim of attracting 
multiple proposals to either (i) provide a preferred or common equity investment or (ii) acquire the 
Company’s business on a cash-free, debt-free basis.  In connection with this solicitation, the Company and 
its advisors prepared, among other things, a confidential information memorandum (“CIM ”) and an 
electronic data room to provide potential investors and bidders with adequate information upon which to 
make a proposal.  During this process, sixteen (16) interested investors executed confidentiality agreements 
and were granted access to the CIM, which contains significant diligence and other confidential information 
about the Company’s business.  The deadline for interested investors to submit initial bids was May 21, 
2019.  Although no formal IOIs were received, several of these parties indicated ongoing interest, and the 
Company and its advisors continue to engage in discussions with these parties and provide due diligence 
information (including access to an electronic data room).  In support of the Company’s Marketing Process, 
the Company obtained approval of bidding and auction procedures for the orderly and value-maximizing 
marketing and sale of the Company’s business. 

Following the Commencement Date, PJT contacted approximately one hundred and twenty-five (125) 
additional potential investors, twenty-two (22) of which entered into non-disclosure agreements and 
received access to the CIM.  Pursuant to the Bidding Procedures Order, the deadline to submit non-binding 
indications of interest was July 16, 2019.  The Debtors received five (5) IOIs indications of interest for the 
U.S. Business and six (6) IOIs for the Canadian Business.  The Debtors, with the assistance of their financial 
advisors, engaged in numerous discussions with the parties that submitted IOIs in an attempt to increase 
the value of the bids contained therein.   

Following extensive analysis of the IOIs received, and with the support of each of the Consultation Parties 
(as defined in the Bidding Procedures Order), on August 27, 2019, the Debtors filed a Notice of Election to 
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Pursue Reorganization Transaction and Termination of U.S. Sale Process with the Bankruptcy Court (the 
“Notice of Election”).  Pursuant to the Restructuring Support Agreement, New Equity Interests and/or 
Special Warrants will be distributed to the holders of Allowed First Lien Claims.  Pursuant to the 
Restructuring Support Agreement, the Requisite First Lien Lenders have consented to the termination of 
the Marketing Process for the U.S. Business and instead have elected to pursue the Reorganization 
Transaction.  Fusion Connect is continuing to pursue the Marketing Process with respect to the Canadian 
Business.     

I.  Alternative Restructuring Proposals 

Simultaneously with its negotiations with the First Lien Lender Group, the Company remained in 
discussions with other key stakeholders.  The Company and the First Lien Lender Group have continued 
discussions with all key stakeholders during the Chapter 11 Cases. 

IV. 
OVERVIEW OF THE CHAPTER 11 CASES 

A. Commencement of Chapter 11 Cases and First Day Motions 

On June 3, 2019, the Debtors commenced the Chapter 11 Cases.  The Debtors continue to manage their 
estates as debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  To that 
end, the Debtors filed various motions seeking relief from the Bankruptcy Court to promote a seamless 
transition between the Debtors’ prepetition and postpetition business operations, facilitate a smooth 
restructuring through the Chapter 11 Cases, and minimize any disruptions to the Debtors’ operations (the 
“First Day Motions”).  At the first day hearing held on June 4, 2019 and continued on June 10, 2019, the 
Bankruptcy Court granted substantially all of the relief requested in the First Day Motions and entered 
various orders authorizing the Debtors to, among other things: 

 continue paying employee wages and benefits; 

 continue to use the Debtors’ cash management system, bank accounts, and business forms; 

 pay certain critical vendors and obligations with respect to prepetition orders of goods and services 
to be delivered postpetition; 

 pay prepetition claims of shippers, warehousemen, and other lien claimants; 

 continue insurance and workers’ compensation programs, the processing of workers’ 
compensation claims, and continue the Debtors’ surety bond program; 

 continue to pay all taxes, fees, and similar charges and assessments, whether arising prepetition or 
postpetition, to the appropriate taxing, regulatory, or other governmental authority in the ordinary 
course; 

 continue customer programs;  

 establish procedures for utility companies to request adequate assurance of payment and to prohibit 
utility companies from altering or discontinuing services; and  

 obtain debtor-in-possession financing and use cash collateral, as discussed in more detail herein. 
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B. DIP Facility and Cash Collateral 

1. DIP Facility 

To pay their ordinary course operating expenses, finance the Chapter 11 Cases, and, ultimately, provide the 
Debtors with the flexibility to consummate the transactions contemplated by the Restructuring Support 
Agreement, the Debtors filed a motion (ECF No. 17) (the “DIP Motion ”) to enter into the DIP Facility, 
which consists of (i) up to $39.5 million in new money term loans and (ii) up to $20.0 million in roll-up 
term loans.  The DIP Facility ensures that the Debtors’ financing needs can be met during the Chapter 11 
Cases.  The term of the DIP Facility is four (4) months from the closing date of the DIP Facility, with an 
option for up to three (3) extensions, each for a term of one (1) month, if approved by the Requisite Lenders.  
The interim order granting the relief requested in the DIP Motion, including an interim draw of up to $20.0 
million under the DIP Facility, can be found at ECF No. 57 (the “Interim DIP Order ”) and the final order 
granting the relief requested in the DIP Motion, including a draw of up to $19.5 million under the DIP 
Facility, can be found at ECF No. 160 (the “Final DIP Order ”, and, together with the Interim DIP Order, 
the “DIP Orders”).10   

2. Cash Collateral 

In addition, the Debtors are authorized, on an interim basis, to consensually use the cash collateral of the 
Prepetition Secured Parties.  In exchange, the Debtors are providing the Prepetition Secured Parties with 
the following: 

(a) Adequate Protection Liens.  

 The Prepetition Super Senior Agent, for itself and for the benefit of the Prepetition Super Senior 
Lenders, has, in the amount of the Prepetition Super Senior Secured Parties’ Adequate Protection 
Claims, a valid, perfected replacement security interest in and lien upon all of the DIP Collateral, in each 
case subject and subordinate only to (i) the Carve Out and (ii) the DIP Liens and any liens to which the DIP 
Liens are junior (including the Prepetition Permitted Prior Liens and Senior Permitted Liens and, solely 
with respect to the Vector Subordinated Note Collateral, the liens securing the claims of the Prepetition 
First Lien Revolving Lenders and the Prepetition Issuing Bank arising under the Prepetition First Lien 
Credit Agreement).   

The Prepetition First Lien Agent, for itself and for the benefit of the Prepetition First Lien Lenders, has, in 
the amount of the Prepetition First Lien Lenders’ Adequate Protection Claims, a valid, perfected 
replacement security interest in and lien upon all of the DIP Collateral, in each case subject and subordinate 
only to (i) the Carve Out, (ii) the DIP Liens and any liens to which the DIP Liens are junior (including the 
Prepetition Permitted Prior Liens and Senior Permitted Liens and, solely with respect to the Vector 
Subordinated Note Collateral, the liens securing the claims of the Prepetition First Lien Revolving Lenders 
and the Prepetition Issuing Bank arising under the Prepetition First Lien Credit Agreement), (iii) the Super 
Senior Adequate Protection Liens, and (iv) Prepetition Super Senior Credit Facility Liens. 

The Prepetition Second Lien Agent, for itself and for the benefit of the Prepetition Second Lie Lenders, 
has, in the amount of the Prepetition Second Lien Lenders’ Adequate Protection Claims, a valid, perfected 
replacement security interest in and lien upon all of the DIP Collateral, in each case subject and subordinate 
only to (i) the Carve Out, (ii) the DIP Liens and any liens to which the DIP Liens are junior (including the 

                                                   
10  Capitalized terms used but not otherwise defined in this Section IV.B shall have the respective meanings ascribed 

to such terms in the DIP Orders. 
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Prepetition Permitted Prior Liens and Senior Permitted Liens), (iii) the Super Senior Adequate Protection 
Liens, (iv) the Prepetition Super Senior Credit Facility Liens, (v) the First Lien Adequate Protection Liens, 
and (vi) the Prepetition First Lien Credit Facility Liens. 

(b) 507(b) Claims.   

The Prepetition Super Senior Agent, the Prepetition First Lien Agent, and the Prepetition Second Lien 
Agent, for itself and for the benefit of each of the Prepetition Super Senior Lenders, the Prepetition First 
Lien Lenders and the Prepetition Second Lien Lenders, respectively, are entitled to receive an 
administrative expense claim pursuant to section 507(b) of the Bankruptcy Code, for and equal in amount 
to the aggregate diminution in value of their collateral, if any, subject to the Carve-Out and the priorities 
set forth in the DIP Facility. 

(c) Adequate Protection Payment and Interest Accrual.  

Only after the DIP Obligations are fully discharged, the Prepetition Super Senior Agent, on behalf of the 
Prepetition Super Senior Lenders, until the Prepetition Debt Refinancing occurs, and the Prepetition First 
Lien Agent, on behalf of the Prepetition First Lien Lenders, will receive cash payments in an amount equal 
to the amount of the net cash proceeds received by the Debtors of the sale of any Prepetition Collateral 
(including, for the avoidance of doubt, net cash proceeds from the sale of Prepetition Collateral in 
connection with an Asset Sale (as such term is defined in the DIP Credit Agreement)), payable not later 
than the fifth business day following the date of receipt of such proceeds; provided, that, in the event that 
payment of such cash payments would result in the Debtors’ having less cash on hand than the amount of 
the Carve-Out, the costs associated with administering the Debtors’ estates payable under the Budget prior 
to any wind-down of the Debtors’ estates, and the reasonable expected costs associated with the wind-down 
of the Debtors’ estates (the “Reserve Amount”), such cash payments shall be reduced to the extent that, 
following the payment of such cash payments, the Debtors’ cash on hand is equal to the Reserve Amount.  
Until the Prepetition Debt Refinancing occurs, the Prepetition Super Senior Agent, on behalf of the 
Prepetition Super Senior Lenders, received or will receive, as applicable, (x) on the date of entry of the 
Interim DIP Order, all interest that accrued on the Prepetition Super Senior Loans and that was due and 
payable on June 3, 2019, (y) on the last business day of each month, all interest that accrued on the 
Prepetition Super Senior Loans during the monthly period (or portion thereof) ending on such last business 
day and (z) on the date that the Prepetition Debt Refinancing occurs, all accrued and unpaid interest on the 
Prepetition Super Senior Loans (with interest on the Prepetition Super Senior Loans, for purposes of clauses 
(y) and (z) of this sentence, being calculated based upon the non-default “Base Rate” plus the “Applicable 
Rate” applicable to “Base Rate Loans” as set forth in the Prepetition Super Senior Credit Agreement). The 
Prepetition First Lien Agent, on behalf of the Prepetition First Lien Lenders, received or will receive (i) on 
the date of entry of the Interim DIP Order, payment in-kind of all accrued and unpaid interest on the 
Prepetition First Lien Loans (which interest shall be capitalized and added to the principal amount of the 
applicable Prepetition First Lien Loans on the date hereof) and (ii) on the last business day of each month, 
payment in-kind of all interest that accrued on the Prepetition First Lien Loans during the monthly period 
(or portion thereof) ending on such last business day  (which interest shall be capitalized and added to the 
principal amount of the applicable Prepetition First Lien Loans on such last business day), with interest on 
the Prepetition First Lien Loans, for purposes of this clauses (ii), being calculated based upon the non-
default “Base Rate” plus the “Applicable Rate” applicable to such “Base Rate Loans” as set forth in the 
Prepetition First Lien Credit Agreement. In the event that it is determined by a final order, which order shall 
not be subject to any appeal, stay, reversal or vacatur, that (i) no Diminution in Collateral Value of any 
Prepetition First Lien Secured Party’s respective interests has occurred or (ii) such Prepetition First Lien 
Secured Party is determined to be undersecured, then a party in interest shall have the right to assert that 
such payments of adequate protection shall be applied toward repayment of the principal amount due on 
such Prepetition First Lien Debt as is owing to such Prepetition First Lien Secured Party. 
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(d) Adequate Protection Fees and Expenses.   

The Prepetition Super Senior Agent shall receive, for the benefit of the Prepetition Super Senior Lenders, 
current cash payments of the reasonable and documented prepetition and postpetition fees and expenses of 
the Prepetition Super Senior Agent under the Prepetition Super Senior Credit Documents and the First Lien 
Lender Group, including, but not limited to, the reasonable and documented fees and out-of-pocket 
expenses of Arnold & Porter Kaye Scholer LLP (solely in its capacity as counsel to the Prepetition Super 
Senior Agent), Davis Polk & Wardwell LLP, Wiley Rein LLP, local counsel to the First Lien Lender Group, 
if any, Greenhill & Co., Inc., Altman Vilandrie & Company and its sub-agents, and any other advisors 
retained by the First Lien Lender Group, subject to the review procedures set forth in the DIP Orders.  The 
Prepetition First Lien Agent shall receive, for the benefit of the Prepetition First Lien Lenders, current cash 
payments of the reasonable and documented prepetition and postpetition fees and expenses of (1) the 
Prepetition First Lien Agent under the Prepetition First Lien Credit Documents and the First Lien Lender 
Group, including, but not limited to, the reasonable and documented fees and out-of-pocket expenses of 
Arnold & Porter Kaye Scholer LLP (solely in its capacity as counsel to the Prepetition First Lien Agent), 
Davis Polk & Wardwell LLP, Wiley Rein LLP, local counsel to the First Lien Lender Group, if any, 
Greenhill & Co., Inc., Altman Vilandrie & Company and its sub-agents, and any other advisors retained by 
the First Lien Lender Group, to the extent not duplicative to the fees and expenses paid as Super Senior 
Adequate Protection Fees and Expenses, and (2) certain of the Prepetition First Lien Revolving Lenders 
constituting only those reasonable and documented fees and out-of-pocket disbursements of Simpson 
Thacher & Bartlett LLP, incurred directly in connection with matters specific to the Prepetition First Lien 
Revolving Lenders, each subject to the review procedures set forth in the DIP Orders. 

(e) Adequate Protection Milestones.   

The Prepetition Super Senior Secured Parties and Prepetition First Lien Secured Parties are entitled to 
performance of certain Adequate Protection Milestones, which cannot be waived, amended, modified or 
extended from time to time, in each case (i) as to the Prepetition Super Senior Secured Parties absent (a) 
order of the Court or (b) prior written consent of the Super Senior Requisite Lenders and (ii) as to the 
Prepetition First Lien Secured Parties, absent (a) order of the Court or (b) prior written consent of the First 
Lien Requisite Lenders, in certain instances as amended and reflected in the Final DIP Order.  

(f) Financial Covenant Compliance.   

The Prepetition Super Senior Secured Parties and the Prepetition First Lien Secured Parties are entitled to 
compliance by the Debtors of those certain financial covenants set forth in section 6.7 of the DIP Credit 
Agreement. 

(g) Information Rights.   

The Debtors will promptly provide the Prepetition Super Senior Agent, on behalf of itself and on behalf of 
the Prepetition Super Senior Lenders, the Prepetition First Lien Agent, on behalf of itself and on behalf of 
the Prepetition First Lien Lenders, and the Prepetition Second Lien Agent, on behalf of itself and on behalf 
of the Prepetition Second Lien Lenders, with all required written financial reporting and other periodic 
reporting that is required to be provided to the DIP Agent or the DIP Lenders under the DIP Documents. 

(h) Additional Adequate Protection.  

In the event the Debtors file, support, make a proposal or counterproposal to any party relating to, or take 
any other similar action in furtherance of (any of the foregoing, a “Non-Permitted Action”) a plan of 
reorganization that does not propose to pay all claims on account of the Prepetition First Lien Debt in cash 
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or with such other consideration acceptable to the First Lien Requisite Lenders (such plan, a “Non-
Permitted Plan”), the Debtors shall provide notice to counsel to the First Lien Lender Group not less than 
seven (7) business days before taking such Non-Permitted Action (the “Non-Permitted Plan Notice”). 
Upon delivery of a Non-Permitted Plan Notice, the Prepetition First Lien Secured Parties shall have the 
right to immediately terminate Debtors’ right to use Cash Collateral pursuant to the DIP Orders. 

C. Procedural Motions and Retention of Professionals 

The Debtors have also filed several other motions that are common in chapter 11 proceedings of similar 
size and complexity as the Chapter 11 Cases, including applications to retain various professionals to assist 
the Debtors in the Chapter 11 Cases. 

D. Appointment of the Creditors’ Committee 

On June 18, 2019, the Creditors’ Committee was appointed by the Office of the United States Trustee for 
Region 2 (the “U.S. Trustee”) pursuant to section 1102 of the Bankruptcy Code to represent the interests 
of unsecured creditors in the Chapter 11 Cases (ECF No. 98).  The members of the Creditors’ Committee 
are Abante Rooter and Plumbing, Inc., AT&T Services, Inc., and Equinix, Inc.  The Creditors’ Committee 
retained Cooley LLP as its counsel and AlixPartners as its financial advisor.  The Debtors intend to continue 
to consult with the Creditors’ Committee throughout the Chapter 11 Cases and have participated in 
numerous teleconferences and an in-person meeting with advisors to the Creditors’ Committee to discuss 
and consult with respect to the administration of the Chapter 11 Cases, the Marketing Process, and the 
Amended Plan.  These discussions have resulted in, among other positive outcomes, the Global Settlement.  

E. Schedules and Statements; Rule 2015.3 Financial Reports 

On July 16, 2019, the Debtors each filed their schedules of assets and liabilities and statements of financial 
affairs (collectively, the “Schedules and Statements”) (ECF Nos. 6-8 and 191-228).  The Schedules and 
Statements, as may be amended from time to time, and are incorporated into this Disclosure Statement by 
reference.  On July 12, 2019, the Debtors filed a Rule 2015.3 financial report (the “Rule 2015.3 Report”) 
(ECF No. 179).  The Rule 2015.3 Report is incorporated into the Disclosure Statement by reference. 

F. Bar Date 

On July 16, 2019, the Bankruptcy Court entered an order establishing (i) August 27, 2019 at 5:00 p.m. 
(prevailing Eastern Time), as the deadline for all non-governmental units (as defined in section 101(27) of 
the Bankruptcy Code) to file proofs of claim in the Chapter 11 Cases (the “General Bar Date”); 
(ii)  December 2, 2019 at 5:00 p.m. (prevailing Eastern Time) as the deadline for all governmental units (as 
defined in section 101(27) of the Bankruptcy Code) to file proofs of claim in the Chapter 11 Cases (the 
“Governmental Bar Date”); (iii) the later of (a) the General Bar Date or the Governmental Bar Date, as 
applicable, and (b) 5:00 p.m. (prevailing Eastern Time) on the date that is thirty (30) days after entry of an 
order approving rejection of any executory contract or unexpired lease of the Debtors as the deadline by 
which persons or entities asserting claims resulting from such rejection must file proofs of claim in the 
Chapter 11 Cases (the “Rejection Damages Bar Date”); and (iv) the later of the (a) General Bar Date or 
the Governmental Bar Date, as applicable, and (b) 5:00 p.m. (prevailing Eastern Time) on the date that is 
thirty (30) days from the date on which the Debtors provide notice of a previously unfiled Schedule or an 
amendment or supplement to a Schedule as the deadline by which persons or entities affected by such filing, 
amendment, or supplement must file proofs of claim in the Chapter 11 Cases (the “Amended Schedules 
Bar Date”).  

G. Lease Rejection Motion 
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On July 18, 2019, the Debtors filed a motion seeking authority to (i) reject certain unexpired leases of non-
residential real property in New York, New Jersey, and California (with such rejection effective as of July 
31, 2019) and (ii) abandon certain property in connection therewith (ECF No. 236), which was granted on 
August 1, 2019 (ECF No. 281).  The Debtors may elect, in their sole discretion, to file additional motions 
to reject non-residential real property on or after the Date of the Disclosure Statement. 

H. Litigation Matters 

In the ordinary course of business, the Debtors are involved in disputes with a variety of different parties.  
The Company is also subject to regulatory and governmental examinations, information requests and 
subpoenas, inquiries, investigations, and threatened legal actions and proceedings.  In connection with 
formal and informal inquiries, the Company receives occasional requests in connection with various aspects 
of the Company’s activities. 

1. GrandSlam Capital Master Fund, Ltd. v. Rosen et al.  

On June 7, 2019, a U.S. federal securities class action was filed in the Southern District of New York against 
the following current and former officers of the Company, Matthew D. Rosen, Kevin M. Dotts, and Keith 
Soldan.  This case, captioned GrandSlam Capital Master Fund, Ltd. v. Rosen et al., No. 1:19-cv-05362-
PGG, asserts claims for monetary relief under Sections 10(b) and 20(a) of the Securities Exchange Act of 
1934, during a class period alleged to range from May 11, 2018 to April 2, 2019.  On July 23, 2019, the 
court appointed a lead plaintiff and lead counsel in this action.  A class has not yet been certified in this 
action.  

2. Lingo Dispute 

Lingo and the Company are involved in a dispute regarding (i) the value of assets transferred to Lingo in 
connection with the Company’s closing of the Birch Merger and (ii) Lingo’s failure to remit payments owed 
to the Company in connection with certain services the Company has provided to Lingo since the Birch 
Merger pursuant to a transition services agreement and a carrier services agreement.  As of the 
Commencement Date, outstanding amounts remain due and owing to the Company.  The Company has sent 
a litigation hold notice, demands for payment, and advised Lingo it will end service to Lingo absent 
payment.  No litigation has commenced and the parties are still attempting to informally resolve the dispute.  

3. Other Litigation  

As mentioned above, in the ordinary course of business, the Company is involved in occasional disputes, 
including pending class action cases with the potential to result in high amounts of damages assessed against 
the Company.  All actions and claims asserted against the Debtors in such actions are stayed pursuant to 
section 362 of the Bankruptcy Code during the pendency of the Chapter 11 Cases.  On August 16, 2019, 
the Debtors filed a motion with the Court seeking an order approving a stipulation between the Debtors and 
75 Broad, LLC that will lift the automatic stay solely with respect to a certain enumerated lawsuit between 
Fusion Telecommunications International, Inc. and 75 Broad LLC (ECF No. 336). 

I.  Marketing Process and Bidding Procedures 

In support of the Marketing Process, the Debtors and their advisors developed bidding and auction 
procedures for the marketing and sale of their business in the Chapter 11 Cases in an orderly and value 
maximizing manner (the “Bidding Procedures”).  Pursuant to the Bidding Procedures, parties had the 
opportunity to submit bids for the purchase of the U.S. Business, the Canadian Business, or the U.S. 
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Business and the Canadian Business on a consolidated basis in accordance with the terms of the Bidding 
Procedures.  The Bidding Procedures are filed at ECF No. 36.   

J. Plan Settlement Negotiations and the Global Settlement  

The Debtors filed the Initial Plan on July 1, 2019 with the support of the First Lien Lender Group.  The 
Creditors’ Committee, however, raised a number of informal concerns and potential objections with respect 
thereto.  Since filing the Initial Plan, the Debtors and the First Lien Lender Group engaged the Creditors’ 
Committee regarding Plan-related issues to work towards a chapter 11 plan supported by the Creditors’ 
Committee.  The Debtors, the Creditors’ Committee, and the First Lien Lender Group have reached a Global 
Settlement, the terms of which are incorporated in the Amended Plan filed contemporaneously herewith.  
Pursuant to the Global Settlement, the Debtors, the Creditors’ Committee, and the First Lien Lender Group 
have agreed to the following: 

i. the establishment of the Litigation Trust in accordance with Section 5.16 of 
the Amended Plan, and the governance and administration of the Litigation 
Trust with the Litigation Trust Agreement; 

ii.  on the Effective Date, the Reorganized Debtors will transfer the Litigation 
Trust Causes of Action and the Litigation Trust Debtor Causes of Action and 
the Litigation Trust Initial Funding to the Litigation Trust, the proceeds of 
which (if any) will benefit holders of Allowed Second Lien Claims and 
Allowed General Unsecured Claims, and holders of Allowed First Lien Claims 
shall be deemed to transfer to the Litigation Trust any direct Causes of Action  
they may assert solely in their capacities as Lenders under the Prepetition First 
Lien Credit Agreement relating to the Debtors, which, for the avoidance of 
doubt, shall not include any Cause of Action against any Prepetition First Lien 
Lender or the Prepetition First Lien Administrative Agent, to the extent such 
Causes of Action are not released or subject to the exculpation provisions 
under the Amended Plan, each free and clear of all Liens, charges, Claims, 
encumbrances, and interests, in accordance with Section 1141 of the 
Bankruptcy Code; 

iii.  on the Effective Date, the Reorganized Debtors will issue an interest-bearing 
loan in the amount of $3,500,000 to the Litigation Trust and will invest cash 
in the amount of $1,500,000 in the Litigation Trust, and the Litigation Trust 
Loan shall accrue payment-in-kind interest at the same rate as the New First 
Lien Credit Facility; 

iv. on the Effective Date, all Preference Action against any Entity other than a 
Non-Released Party that the Debtors or the Estates would have been legally 
entitled to assert in their own right (whether individually or collectively) or on 
behalf of the holder of any Claim or Interest or other Person shall be deemed 
conclusively, absolutely, unconditionally, irrevocably and forever released; 

v. the Litigation Trust will be overseen and controlled by the Litigation Trust 
Oversight Committee in accordance with the Litigation Trust Agreement, and 
shall (a) have the authority to determine whether to enforce, settle, release, or 
compromise the Litigation Trust Causes of Action, and (b) be solely 
responsible for selecting and retaining advisors to the Litigation Trust; 
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vi. the Litigation Trust Assets will be distributed to the Reorganized Debtors and 
the holders of the Litigation Trust Interests in accordance with the waterfall 
provision set forth in Section 5.2(b)(vi) of the Amended Plan;   

vii.  holders of Second Lien Claims, on account of the Second Lien Deficiency 
Claim (subject to the terms and conditions of the Prepetition Intercreditor 
Agreement), and General Unsecured Claims shall be entitled to share Pro Rata 
in the Litigation Trust Assets that are not paid to Reorganized FCI.  Holders 
of Allowed First Lien Claims will not be entitled to receive a distribution from 
the Litigation Trust on account of the Term Loan Deficiency Claim other than 
on account of the turnover provision of the Prepetition Intercreditor 
Agreement; 

viii.  Upon entry of the Confirmation Order, the Challenge Period (as defined in the 
Final DIP Order) will be deemed expired; 

ix. The Litigation Trust may be terminated in accordance with Section 5.16 of the 
Amended Plan and the Litigation Trust Agreement; 

x. The Litigation Trust shall have the authority and right on behalf of each of the 
Debtors, without the need for Bankruptcy Court approval (unless otherwise 
indicated), to, except to the extent Claims have been Allowed, control and 
effectuate the Claims reconciliation process of General Unsecured Claims, 
including to object to, seek to subordinate, compromise, or settle any and all 
General Unsecured Claims against the Debtors; and 

xi. as a condition precedent to consummation of the Global Settlement, the 
Creditors’ Committee and the First Lien Lender Group have agreed not to 
object to the Disclosure Statement or the Amended Plan, or take any other 
action that is inconsistent with or that would reasonably be expected to 
prevent, interfere with, delay, or impede the confirmation and consummation 
of the Amended Plan or approval of the Global Settlement. 

V. 
SUMMARY OF AMENDED PLAN 

This section of the Disclosure Statement summarizes the Amended Plan, a copy of which is annexed hereto 
as Exhibit A. 

A. Administrative Expense and Priority Claims. 

1. Administrative Expense Claims. 

Except as otherwise set forth in the Amended Plan, and except to the extent that a holder of an Allowed 
Administrative Expense Claim agrees to less favorable treatment, each holder of an Allowed Administrative 
Expense Claim (other than a Fee Claim, a DIP Claim, or a Restructuring Expense) shall receive, in full and 
final satisfaction of such Claim, Cash in an amount equal to such Allowed Administrative Expense Claim 
on, or as soon thereafter as is reasonably practicable, the later of (a) the Effective Date and (b) the first 
Business Day after the date that is thirty (30) calendar days after the date such Administrative Expense 
Claim becomes an Allowed Administrative Expense Claim; provided, that Allowed Administrative 
Expense Claims representing liabilities incurred in the ordinary course of business by the Debtors, as 
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Debtors in Possession, shall be paid by the Debtors or the Reorganized Debtors, as applicable, in the 
ordinary course of business, consistent with past practice and in accordance with the terms and subject to 
the conditions of any course of dealing or agreements governing, instruments evidencing, or other 
documents relating to such transactions. 

2. Fee Claims. 

(a) All Entities seeking an award by the Bankruptcy Court of Fee Claims shall 
file and serve on counsel to the Debtors or the Creditors’ Committee, as applicable, the U.S. Trustee, and 
counsel to the First Lien Lender Group, on or before the date that is forty-five (45) days after the Effective 
Date, their respective final applications for allowance of compensation for services rendered and 
reimbursement of expenses incurred from the Commencement Date through the Effective Date.  Objections 
to any Fee Claims must be filed and served on counsel to the Debtors, counsel to the First Lien Lender 
Group, and the requesting party no later than twenty-one (21) calendar days after the filing of the final 
applications for compensation or reimbursement (unless otherwise agreed by the Debtors or the 
Reorganized Debtors, as applicable, and the party requesting compensation of a Fee Claim).   

(b) Allowed Fee Claims shall be paid in full, in Cash, in such amounts as are 
Allowed by the Bankruptcy Court (i) on the date upon which an order relating to any such Allowed Fee 
Claim is entered or as soon as reasonably practicable thereafter; or (ii) upon such other terms as may be 
mutually agreed upon between the holder of such an Allowed Fee Claim and the Debtors or the Reorganized 
Debtors, as applicable.  Notwithstanding the foregoing, any Fee Claims that are authorized to be paid 
pursuant to any administrative orders entered by the Bankruptcy Court may be paid at the times and in the 
amounts authorized pursuant to such orders. 

(c) On or about the Effective Date, holders of Fee Claims shall provide a 
reasonable estimate of unpaid Fee Claims incurred in rendering services before the Effective Date to the 
Debtors, and the Debtors or Reorganized Debtors, as applicable, shall escrow such estimated amounts for 
the benefit of the holders of the Fee Claims until the fee applications related thereto are resolved by Final 
Order or agreement of the parties.  If a holder of a Fee Claim does not provide an estimate, the Debtors or 
the Reorganized Debtors, as applicable, may estimate the unpaid and unbilled reasonable and necessary 
fees and out-of-pocket expenses of such holder of a Fee Claim.  When all such Allowed Fee Claims have 
been paid in full, any remaining amount in such escrow shall promptly be released from such escrow and 
revert to, and ownership thereof shall vest in, the Reorganized Debtors without any further action or order 
of the Bankruptcy Court.  

(d) The Reorganized Debtors are authorized to pay compensation for services 
rendered or reimbursement of expenses incurred after the Effective Date in the ordinary course and without 
the need for Bankruptcy Court approval. 

3. Priority Tax Claims. 

Except to the extent that a holder of an Allowed Priority Tax Claim agrees to less favorable treatment, each 
holder of an Allowed Priority Tax Claim shall receive, in full and final satisfaction of such Allowed Priority 
Tax Claim, at the sole option of the Debtors or the Reorganized Debtors, as applicable, (a) Cash in an 
amount equal to such Allowed Priority Tax Claim on, or as soon thereafter as is reasonably practicable, the 
later of (i) the Effective Date, to the extent such Claim is an Allowed Priority Tax Claim on the Effective 
Date; (ii) the first Business Day after the date that is thirty (30) calendar days after the date such Priority 
Tax Claim becomes an Allowed Priority Tax Claim; and (iii) the date such Allowed Priority Tax Claim is 
due and payable in the ordinary course as such obligation becomes due; provided, that the Debtor reserves 
the right to prepay all or a portion of any such amounts at any time under this option without penalty or 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 39 of 377



 

29 
 
WEIL:\97171739\1\47019.0003 

premium; or (b) equal annual Cash payments in an aggregate amount equal to the amount of such Allowed 
Priority Tax Claim, together with interest at the applicable rate under section 511 of the Bankruptcy Code, 
over a period not exceeding five (5) years from and after the Commencement Date. 

4. DIP Claims. 

As of the Effective Date, the DIP Claims shall be Allowed in the full amount outstanding under the DIP 
Credit Agreement, including principal, interest, fees, and expenses.  On the Effective Date, in full and final 
satisfaction of the DIP Claims, such claims shall be paid in full in Cash from the proceeds of the New Exit 
Facility.  Notwithstanding anything to the contrary in the Amended Plan or the Confirmation Order, (i) the 
Contingent DIP Obligations shall survive the Effective Date and shall not be discharged or released 
pursuant to the Amended Plan or the Confirmation Order, and (ii) the DIP Documents shall continue in full 
force and effect after the Effective Date with respect to any obligations thereunder governing (1) the 
Contingent DIP Obligations and (2) the relationships among the DIP Agent and the DIP Lenders.  

On the later of (1) the Effective Date and (2) the date on which such fees, expenses, or disbursements would 
be required to be paid under the terms of the DIP Order, the Debtors or Reorganized Debtors (as applicable) 
shall pay all fees, expenses, and disbursements of the DIP Agent and DIP Lenders, in each case that have 
accrued and are unpaid as of the Effective Date and are required to be paid under or pursuant to the DIP 
Order.  After the Effective Date, the Reorganized Debtors shall continue to reimburse the DIP Agent and 
the DIP Lenders for the reasonable fees and expenses (including reasonable and documented legal fees and 
expenses) incurred by the DIP Agent and the DIP Lenders after the Effective Date in accordance with the 
terms thereof and/or the DIP Order.  The Reorganized Debtors shall pay all of the amounts that may become 
payable to the DIP Agent or any of the DIP Lenders on account of any Contingent DIP Obligations in 
accordance with the terms of the DIP Documents and the DIP Order. 

5. Restructuring Expenses. 

During the period commencing on the Commencement Date through the Effective Date, the Debtors will 
promptly pay in full in Cash any Restructuring Expenses in accordance with the terms of the RSA. Without 
limiting the foregoing, to the extent that any Restructuring Expenses remain unpaid as of the Business Day 
prior to the Effective Date, on the Effective Date, the Reorganized Debtors shall pay in full in Cash any 
outstanding Restructuring Expenses that are invoiced without the requirement for the filing of retention 
applications, fee applications, or any other applications in the Chapter 11 Cases, and without any 
requirement for further notice or Bankruptcy Court review or approval.  For the avoidance of doubt, any 
Restructuring Expenses invoiced after the Effective Date shall be paid promptly, but no later than ten (10) 
business days of receiving an invoice. 

B. Classification of Claims and Interests. 

1. Classification in General. 

A Claim or Interest is placed in a particular Class for all purposes, including voting, confirmation, and 
distribution under the Amended Plan and under sections 1122 and 1123(a)(1) of the Bankruptcy Code; 
provided, that a Claim or Interest is placed in a particular Class for the purpose of receiving distributions 
pursuant to the Amended Plan only to the extent that such Claim or Interest is an Allowed Claim or Allowed 
Interest in that Class and such Allowed Claim or Allowed Interest has not been satisfied, released, or 
otherwise settled prior to the Effective Date. 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 40 of 377



 

30 
 
WEIL:\97171739\1\47019.0003 

2. Summary of Classification. 

The following table designates the Classes of Claims against and Interests in the Debtor and specifies which 
of those Classes are (a) Impaired or Unimpaired by the Amended Plan; (b) entitled to vote to accept or 
reject the Amended Plan in accordance with section 1126 of the Bankruptcy Code; and (c) deemed to accept 
or reject the Amended Plan.  In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative 
Expense Claims and Priority Tax Claims have not been classified.     

Class Designation Treatment Entitled to Vote 
1 Priority Non-Tax Claims Unimpaired No (Presumed to accept) 
2 Other Secured Claims Unimpaired No (Presumed to accept) 
3 First Lien Claims Impaired Yes 
4 Second Lien Claims Impaired Yes 
5 General Unsecured Claims Impaired Yes 
6 Intercompany Claims Unimpaired No (Presumed to accept) 
7 Intercompany Interests  Unimpaired No (Presumed to accept) 
8 Parent Equity Interests Impaired No (Deemed to reject) 
9 Subordinated Securities Claims Impaired No (Deemed to reject) 

 
3. Special Provision Governing Unimpaired Claims. 

Nothing under the Amended Plan shall affect the rights of the Debtors or the Reorganized Debtors, as 
applicable, in respect of any Unimpaired Claims, including all rights in respect of legal and equitable 
defenses to, or setoffs or recoupments against, any such Unimpaired Claims. 

4. Elimination of Vacant Classes. 

Any Class of Claims against or Interests in the Debtors that, as of the commencement of the Confirmation 
Hearing, does not have at least one holder of a Claim or Interest that is Allowed in an amount greater than 
zero for voting purposes shall be considered vacant, deemed eliminated from the Amended Plan for 
purposes of voting to accept or reject the Amended Plan, and disregarded for purposes of determining 
whether the Amended Plan satisfies section 1129(a)(8) of the Bankruptcy Code with respect to that Class.  

C. Treatment of Claims and Interests. 

1. Priority Non-Tax Claims (Class 1). 

(a) Classification:  Class 1 consists of Priority Non-Tax Claims. 

(b) Treatment:  Except to the extent that a holder of an Allowed Priority Non-
Tax Claim against the Debtors agrees to a less favorable treatment of such Claim, in full and final 
satisfaction of such Allowed Priority Non-Tax Claim, at the sole option of the Debtors or the Reorganized 
Debtors, as applicable:  (i) each such holder shall receive payment in Cash in an amount equal to such 
Claim, payable on the later of the Effective Date and the date that is ten (10) Business Days after the date 
on which such Priority Non-Tax Claim becomes an Allowed Priority Non-Tax Claim, or as soon thereafter 
as is reasonably practicable; (ii) such holder’s Allowed Priority Non-Tax Claim shall be Reinstated; or 
(iii) such holder shall receive such other treatment so as to render such holder’s Allowed Priority Non-Tax 
Claim Unimpaired. 
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(c) Voting:  Class 1 is Unimpaired, and holders of Priority Non-Tax Claims 
are conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the 
Bankruptcy Code.  Therefore, holders of Priority Non-Tax Claims are not entitled to vote to accept or reject 
the Amended Plan, and the votes of such holders will not be solicited with respect to Priority Non-Tax 
Claims. 

2. Other Secured Claims (Class 2). 

(a) Classification:  Class 2 consists of the Other Secured Claims.  To the 
extent that Other Secured Claims are secured by different collateral or different interests in the same 
collateral, such Claims shall be treated as separate subclasses of Class 2 for purposes of voting to accept or 
reject the Amended Plan and receiving distributions under the Amended Plan. 

(b) Treatment:  Except to the extent that a holder of an Allowed Other Secured 
Claim agrees to different treatment, on the later of the Effective Date and the date that is ten (10) Business 
Days after the date such Other Secured Claim becomes an Allowed Claim, or as soon thereafter as is 
reasonably practicable, each holder of an Allowed Other Secured Claim will receive, on account of such 
Allowed Claim, at the sole option of the Debtors or the Reorganized Debtors, as applicable:  (i) Cash in an 
amount equal to the Allowed amount of such Claim; (ii) Reinstatement of such holder’s Allowed Other 
Secured Claim; (iii) such other treatment sufficient to render such holder’s Allowed Other Secured Claim 
Unimpaired; or (iv) return of the applicable collateral in satisfaction of the Allowed amount of such Other 
Secured Claim.   

(c) Voting:  Class 2 is Unimpaired, and holders of Other Secured Claims are 
conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the Bankruptcy 
Code.  Therefore, holders of Other Secured Claims are not entitled to vote to accept or reject the Amended 
Plan, and the votes of such holders will not be solicited with respect to such Other Secured Claims. 

3. First Lien Claims (Class 3). 

(a) Classification:  Class 3 consists of First Lien Claims. 

(b) Allowance:  The First Lien Claims are Allowed pursuant to section 506(a) 
of the Bankruptcy Code against the Debtors in the aggregate principal amount of $585,481,310.80 
consisting of (i) $545,150,569.11 in aggregate outstanding principal amount of term loans, 
(ii) $39,818,694.44 in aggregate outstanding principal amount of revolving loans, and (iii) $512,047.25 in 
aggregate outstanding face amount of letters of credit issued, in each case, under the Prepetition First Lien 
Credit Agreement, plus accrued and unpaid prepetition interest, accrued and unpaid post-petition interest, 
fees, expenses and other amounts arising under the Prepetition First Lien Credit Agreement.  

(c) Treatment:  Except to the extent that a holder of a First Lien Claim agrees 
to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in 
exchange for such First Lien Claim, each such holder thereof (or, with respect to any New Equity Interests 
to be issued pursuant to the First Lien Lender Equity Distribution, such holder’s permitted designee) shall 
receive on the Effective Date such holder’s Pro Rata share of (a) the First Lien Lender Equity Distribution; 
provided, that notwithstanding anything in the Amended Plan to the contrary, the distribution of the First 
Lien Lender Equity Distribution shall be made pursuant to, and subject to the terms and conditions of, the 
Equity Allocation Mechanism, less any New Equity Interests and/or Special Warrants distributable to other 
classes of Claims in order for the Bankruptcy Court to determine that the Amended Plan satisfies section 
1129(a)(7) of the Bankruptcy Code; (b) the loans under the New First Lien Credit Facility; and (c) cash or 
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other proceeds, if any, from the sale of the Debtors’ Canadian business unless otherwise agreed to by the 
Requisite First Lien Lenders.   

For the avoidance of doubt, on the Effective Date, the Prepetition First Lien Credit Agreement shall be 
deemed cancelled (except as set forth in Section 5.10 hereof) without further action by or order of the 
Bankruptcy Court. 

(d) Voting:  Class 3 is Impaired, and holders of First Lien Claims in Class 3 
are entitled to vote to accept or reject the Amended Plan. 

4. Second Lien Claims (Class 4). 

(a) Classification:  Class 4 consists of Second Lien Claims in the aggregate 
principal amount of $85,000,000 of term loans issued under the Prepetition Second Lien Credit Agreement, 
plus interest, fees, expenses and other amounts arising under the Prepetition Second Lien Credit Agreement. 

(b) Treatment:  Except to the extent that a holder of an Allowed Second Lien 
Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, 
and in exchange for an Allowed Second Lien Claim, on the Effective Date each such holder thereof shall 
receive: 

(i) if Class 4 is an Accepting Class, holders of First Lien Claims shall 
be deemed to have consented to a distribution to holders of Second Lien Claims of, and each holder of a 
Second Lien Claim and Second Lien Deficiency Claim shall receive on the Effective Date, in full 
satisfaction of its Allowed Second Lien Claim and Second Lien Deficiency Claim, such holder’s Pro Rata 
share of Second Lien Warrants; provided, that, notwithstanding anything in the Amended Plan to the 
contrary, the distribution of the Second Lien Warrants to the holders of Second Lien Claims shall be made 
pursuant to and subject to Communications Act and the rules and regulations of the FCC as well as 
applicable state laws and the rules and regulations of the State PUCs; or  

(ii)  if Class 4 is not an Accepting Class, then each holder of a Second 
Lien Claim will receive its Pro Rata share of (x) the Litigation Trust Interests on account of its Second Lien 
Deficiency Claim (subject to the terms and conditions of the Prepetition Intercreditor Agreement) and 
(y) the percentage of the New Equity Interests and/or Special Warrants in accordance with the Equity 
Allocation Mechanism, as determined by the Bankruptcy Court to satisfy section 1129(a)(7) of the 
Bankruptcy Code as to holders of Second Lien Claims (if any). 

For the avoidance of doubt, on the Effective Date, the Prepetition Second Lien Credit 
Agreement shall be deemed cancelled (except as set forth in Section 5.10 hereof) without further action by 
or order of the Bankruptcy Court. 

(c) Voting:  Class 4 is Impaired, and holders of Second Lien Claims are 
entitled to vote to accept or reject the Amended Plan.   

5. General Unsecured Claims (Class 5). 

(a) Classification:  Class 5 consists of General Unsecured Claims. 

(b) Treatment:  Except to the extent that a holder of an Allowed General 
Unsecured Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and 
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discharge of, and in exchange for an Allowed General Unsecured Claim, each such holder thereof shall 
receive such holder’s Pro Rata share of the Litigation Trust Interests on the Effective Date. 

(c) Voting:  Class 5 is Impaired, and holders of General Unsecured Claims are 
entitled to vote to accept or reject the Amended Plan. 

6. Intercompany Claims (Class 6). 

(a) Classification:  Class 6 consists of Intercompany Claims. 

(b) Treatment:  On or after the Effective Date, all Intercompany Claims will 
be adjusted, continued, settled, reinstated, discharged, or eliminated as determined by the Debtors or the 
Reorganized Debtors, as applicable, and the Requisite First Lien Lenders, in their respective reasonable 
discretion, but not paid in Cash.   

(c) Voting:  Class 6 is Unimpaired, and holders of Intercompany Claims are 
conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the Bankruptcy 
Code.  Therefore, holders of Intercompany Claims are not entitled to vote to accept or reject the Amended 
Plan, and the votes of such holders will not be solicited with respect to such Intercompany Claims. 

7. Intercompany Interests (Class 7). 

(a) Classification:  Class 7 consists of Intercompany Interests. 

(b) Treatment:  On or after the Effective Date, all Intercompany Interests shall 
be cancelled, reinstated, or receive such other treatment as determined by the Debtors or the Reorganized 
Debtors, as applicable, and the Requisite First Lien Lenders, in their respective reasonable discretion. 

(c) Voting:  Class 7 is Unimpaired, and holders of Intercompany Interests are 
conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the Bankruptcy 
Code.  Therefore, holders of Intercompany Interests are not entitled to vote to accept or reject the Amended 
Plan, and the votes of such holders will not be solicited with respect to such Intercompany Interests. 

8. Parent Equity Interests (Class 8). 

(a) Classification:  Class 8 consists of Parent Equity Interests. 

(b) Treatment:  on the Effective Date, all Parent Equity Interests shall be 
deemed cancelled without further action by or order of the Bankruptcy Court, and shall be of no further 
force and effect, whether surrendered for cancellation or otherwise.  To the extent permitted by applicable 
law, on or promptly after the Effective Date, the Reorganized Debtors shall file with the SEC a Form 15 
for the purpose of terminating the registration of any of FCI’s publicly traded securities. 

(c) Voting:  Class 8 is Impaired, and holders of Parent Equity Interests are 
conclusively deemed to have rejected the Amended Plan pursuant to section 1126(g) of the Bankruptcy 
Code.  Therefore, holders of Parent Equity Interests are not entitled to vote to accept or reject the Amended 
Plan, and the votes of such holders will not be solicited with respect to such Parent Equity Interests. 

9. Subordinated Securities Claims (Class 9). 

(a) Classification: Class 9 consists of Subordinated Securities Claims. 
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(b) Treatment:  Holders of Subordinated Securities Claims shall not receive 
or retain any property under the Amended Plan on account of such Subordinated Securities Claims.  On the 
Effective Date, all Subordinated Securities Claims shall be deemed cancelled without further action by or 
order of the Bankruptcy Court, and shall be of no further force and effect, whether surrendered for 
cancellation or otherwise.   

(c) Voting:  Class 9 is Impaired, and the holders of Subordinated Securities 
Claims are conclusively deemed to have rejected the Amended Plan.  Therefore, holders of Subordinated 
Securities Claims are not entitled to vote to accept or reject the Amended Plan, and the votes of such holders 
of Subordinated Securities Claims will not be solicited. 

D. Means for Implementation.  

1. No Substantive Consolidation. 

The Plan is being proposed as a joint plan of reorganization of the Debtors for administrative purposes only 
and constitutes a separate chapter 11 plan of reorganization for each Debtor. The Plan is not premised upon 
the substantive consolidation of the Debtors with respect to the Classes of Claims or Interests set forth in 
the Amended Plan. 

2. Compromise and Settlement of Claims, Interests, and Controversies. 

(a) Pursuant to sections 363 and 1123(b)(3) of the Bankruptcy Code and 
Bankruptcy Rule 9019 and in consideration for the distributions and other benefits provided pursuant to the 
Amended Plan, the provisions of the Amended Plan and the Global Settlement shall constitute a good faith 
compromise of Claims, Interests, and controversies relating to the contractual, legal, and subordination 
rights that a creditor or an Interest holder may have with respect to any Claim or Interest or any distribution 
to be made on account of an Allowed Claim or Interest.  The entry of the Confirmation Order shall constitute 
the Bankruptcy Court’s approval of the compromise or settlement of all such Claims, Interests, and 
controversies, as well as a finding by the Bankruptcy Court that such compromise or settlement is in the 
best interests of the Debtors, their Estates, and holders of such Claims and Interests, and is fair, equitable, 
and reasonable. 

(b) The Plan incorporates and reflects the following compromise and 
settlement by and among the Debtors, the Creditors’ Committee, and the Consenting First Lien Lenders 
(the “Global Settlement”). 

(i) On the Effective Date, the Litigation Trust shall be established in 
accordance with Section 5.16 of the Amended Plan and shall be governed and administered in accordance 
with the Litigation Trust Agreement. 

(ii)  On the Effective Date, or as soon as reasonably practicable 
thereafter, (1) the Debtors shall be deemed to transfer to the Litigation Trust the Litigation Trust Debtor 
Causes of Action, (2) the Reorganized Debtors shall transfer to the Litigation Trust the Litigation Trust 
Initial Funding and (3) holders of Allowed First Lien Claims shall be deemed to transfer to the Litigation 
Trust any direct Cause of Action they may assert solely in their capacities as lenders under the Prepetition 
First Lien Credit Agreement relating to the Debtors, which, for the avoidance of doubt, shall not include 
any Cause of Action against any Prepetition First Lien Lender or the Prepetition First Lien Administrative 
Agent, to the extent such Causes of Action are not released or subject to the exculpation provisions under 
the Amended Plan (the “Litigation Trust First Lien Lender Causes of Action”), each free and clear of 
all Liens, charges, Claims, encumbrances, and interests, in accordance with Section 1141 of the Bankruptcy 
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Code.  All of the Litigation Trust Assets, as well as the rights and powers of the Debtors’ Estates applicable 
to the Litigation Trust Assets, shall vest in the Litigation Trust, for the benefit of the holders of Litigation 
Trust Interests and Reorganized FCI. 

(iii)  On the Effective Date, or as soon as reasonably practicable 
thereafter, the Reorganized Debtors and Litigation Trust shall enter into the Litigation Trust Loan 
Agreement pursuant to which the Reorganized Debtors shall agree to lend the Litigation Trust Loan 
Proceeds to the Litigation Trust.  The Litigation Trust Loan Proceeds shall be available to be drawn in 
$1,000,000 installments six (6) and twelve (12) months after the Effective Date, and $500,000 installments 
eighteen (18), twenty-four (24), and thirty (30) months after the Effective Date.  The Litigation Trust Loan 
shall accrue payment-in-kind interest at same rate as the New First Lien Credit Facility.  The amount of the 
Litigation Trust Loan may be increased post-Effective Date upon the agreement of the Reorganized Debtors 
and the Litigation Trust.  In the event the Reorganized Debtors fail to honor a Litigation Trust Loan draw 
installment when due, such failure shall be deemed to be an automatic exercise of the Termination Right 
(as defined below) without the consent of the member the Creditors’ Committee appointed to the Litigation 
Trust Oversight Committee. 

(iv) On the Effective Date, all Preference Actions against any Entity 
other than a Non-Released Party that the Debtors or the Estates would have been legally entitled to assert 
in their own right (whether individually or collectively) or on behalf of the holder of any Claim or Interest 
or other Person shall be deemed conclusively, absolutely, unconditionally, irrevocably and forever, 
released. 

(v) The Litigation Trust shall be overseen and controlled by the 
Litigation Trust Oversight Committee in accordance with the Litigation Trust Agreement.  The Litigation 
Trust Oversight Committee shall have the authority to determine whether to enforce, settle, release, or 
compromise the Litigation Trust Causes of Action (or decline to do any of the foregoing).  The Litigation 
Trust Oversight Committee shall be solely responsible for selecting and retaining advisors to the Litigation 
Trust. 

(vi)  In accordance with the Litigation Trust Agreement, payment of 
Litigation Trust Expenses shall be deemed to be made first from the Litigation Trust Initial Funding and 
then from the Litigation Trust Loan Proceeds.   The Litigation Trust shall be deemed to be prohibited from 
using any Litigation Trust Loan Proceeds until no portion of the Litigation Trust Initial Funding is 
remaining. 

(vii)  After payment of Litigation Trust Expenses pursuant to the 
Litigation Trust Agreement, the Litigation Trust Assets (other than any proceeds of the Litigation Trust 
First Lien Lender Causes of Action) shall be shared and distributed as follows:  first, payment in full in 
Cash of all amounts due to the Reorganized Debtors under the Litigation Trust Loan; second, distribution 
to the Litigation Trust for the benefit of the holders of Litigation Trust Interests in accordance with the 
Amended Plan of up to $1,500,000 (the “GUC Payment”); third, to the extent the remaining Litigation 
Trust Assets are equal to or less than $20,000,000, seventy percent (70%) of such Litigation Trust Assets 
shall be distributed to Reorganized FCI and thirty percent (30%) of such Litigation Trust Assets shall be 
distributed to the Litigation Trust for the benefit of the holders of Litigation Trust Interests in accordance 
with the Amended Plan; and fourth, to the extent there are any remaining Litigation Trust Assets greater 
than $20,000,000, fifty percent (50%) of such Litigation Trust Assets shall be distributed to the Reorganized 
FCI and fifty percent (50%) of such Litigation Trust Assets shall be distributed to the Litigation Trust for 
the benefit of the holders of Litigation Trust Interests in accordance with the Amended Plan. 
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(viii)  After payment of Litigation Trust Expenses pursuant to the 
Litigation Trust Agreement, any Litigation Trust Assets that are proceeds of the Litigation Trust First Lien 
Lender Causes of Action shall be shared and distributed as follows:  first, payment in full in Cash of all 
amounts due to the Reorganized Debtors under the Litigation Trust Loan; second, eighty-five percent (85%) 
of such Litigation Trust Assets shall be distributed to the Reorganized FCI and fifteen percent (15%) of 
such Litigation Trust Assets shall be distributed to the Litigation Trust for the benefit of the holders of 
Litigation Trust Interests in accordance with the Amended Plan.   

(ix) Holders of Second Lien Claims, on account of the Second Lien 
Deficiency Claims (subject to the terms and conditions of the Prepetition Intercreditor Agreement), and 
General Unsecured Claims shall be entitled to share Pro Rata in the Litigation Trust Assets that are not paid 
to Reorganized FCI.  Holders of Allowed First Lien Claims shall not be entitled to receive a distribution 
from the Litigation Trust on account of the Term Loan Deficiency Claim other than on account of the 
turnover provision of the Prepetition Intercreditor Agreement, which the Prepetition First Lien 
Administrative Agent shall use commercially reasonable efforts to enforce with respect to any distributions 
made by the Litigation Trust; in the event that holders of Allowed First Lien Claims receive a distribution 
from the Litigation Trust on account of the Term Loan Deficiency Claim, such distribution shall be credited 
against, and reduce, on a dollar-for-dollar basis, any distribution of Litigation Trust Assets that are 
distributable to Reorganized FCI. 

(x) Upon entry of the Confirmation Order, the Challenge Period (as 
defined in the DIP Order) shall be deemed expired. 

(xi)  The Litigation Trust may be terminated in accordance with 
Section 5.16 of the Amended Plan and the Litigation Trust Agreement. 

(xii)  The Litigation Trust shall have the authority and right on behalf 
of each of the Debtors, without the need for Bankruptcy Court approval (unless otherwise indicated), to, 
except to the extent Claims have been Allowed, control and effectuate the Claims reconciliation process of 
General Unsecured Claims, including to object to, seek to subordinate, compromise or settle any and all 
General Unsecured Claims against the Debtors. 

(xiii)  As a condition precedent to consummation of the Global 
Settlement, the Creditors’ Committee and/or the First Lien Lender Group shall not object to the Disclosure 
Statement or the Amended Plan, or take any other action that is inconsistent with or that would reasonably 
be expected to prevent, interfere with, delay, or impede the confirmation and consummation of the 
Amended Plan or approval of the Global Settlement. 

3. Sources of Consideration for Plan Distributions Implementing the 
Reorganization Transaction. 

The Debtors shall fund distributions and satisfy applicable Allowed Claims and Allowed Interests under 
the Amended Plan with Cash on hand, the proceeds of the New Exit Facility, loans under the New First 
Lien Credit Facility, the New Equity Interests, the Special Warrants, and the Second Lien Warrants (if any) 
and through the issuance and distribution of the Litigation Trust Interests. 

4. Reorganization Transaction. 

(a) The Debtors shall implement the Reorganization Transaction as set forth 
in the Amended Plan. 
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(b) New First Lien Credit Facility.   

(i) On the Effective Date, the New First Lien Credit Agreement shall 
be executed and delivered, and the Reorganized Debtors shall be authorized to execute, deliver and enter 
into, the New First Lien Credit Documents, without the need for any further corporate, limited liability 
partnership or limited liability company action and without further action by the holders of Claims or 
Interests. 

(ii)  The obligations arising under the New First Lien Credit 
Agreement shall be secured by a senior priority perfected security interest (junior to the liens securing the 
New Exit Facility Credit Agreement) in substantially all present and after acquired property (whether 
tangible, intangible, real, personal or mixed) of the Reorganized Debtors, wherever located, including, 
without limitation, all accounts, inventory, equipment, capital stock in subsidiaries of the Reorganized 
Debtors, investment property, instruments, chattel paper, real estate, leasehold interests, contracts, patents, 
copyrights, trademarks and other general intangibles, and all products and proceeds thereof, subject to any 
exceptions and materiality thresholds reasonably acceptable to the Requisite New First Lien Lenders (as 
defined in the New First Lien Term Sheet). 

(iii)  The Reorganized Debtors shall be authorized to execute, deliver, 
and enter into and perform under the New First Lien Credit Agreement without the need for any further 
corporate, limited liability partnership or limited liability company action and without further action by the 
holders of Claims or Interests.   

(c) New Exit Facility. 

On the Effective Date, the Reorganized Debtors shall be authorized to execute, deliver, enter into and 
perform under the New Exit Facility Credit Agreement without the need for any further corporate, limited 
liability partnership or limited liability company action and without further action by the holders of Claims 
or Interests. 

(d) Authorization and Issuance of New Equity Interests, Special 
Warrants, and Second Lien Warrants. 

(i) On the Effective Date, the Debtors or the Reorganized Debtors, as 
applicable, are authorized to issue or cause to be issued and shall issue the New Equity Interests, Special 
Warrants and Second Lien Warrants (if any) in accordance with the terms of the Amended Plan, the 
Amended Organizational Documents, the Special Warrant Agreement, the Second Lien Warrant Agreement 
(if any), and the Equity Allocation Mechanism without the need for any further corporate or stockholder 
action.  All of the New Equity Interests issuable under the Amended Plan, when so issued, shall be duly 
authorized, validly issued, fully paid, and non-assessable, the Special Warrants issued pursuant to the 
Amended Plan shall be duly authorized and validly issued and the Second Lien Warrants (if any) issued 
pursuant to the Amended Plan shall be duly authorized and validly issued.  For the avoidance of doubt, the 
acceptance of New Equity Interests and/or Special Warrants by a holder of an Allowed First Lien Claim 
shall be deemed as such holder’s agreement to the Amended Organizational Documents and/or the Special 
Warrant Agreement, as applicable, as each may be amended or modified from time to time following the 
Effective Date in accordance with the terms of such documents and for the avoidance of doubt, the 
acceptance of Second Lien Warrants (if any) by a holder of an Allowed Second Lien Claim shall be deemed 
as such holder’s agreement to the Amended Organizational Documents and/or the Second Lien Warrant 
Agreement, as applicable, as each may be amended or modified from time to time following the Effective 
Date in accordance with the terms of such documents. 
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(ii)  The distribution of the New Equity Interests, Special Warrants and 
Second Lien Warrants (if any) pursuant to the Amended Plan may be made by means of book-entry 
registration on the books of a transfer agent for shares of New Equity Interests, Special Warrants and Second 
Lien Warrants (if any) or by means of book-entry exchange through the facilities of a transfer agent 
reasonably satisfactory to the Debtors, in accordance with the customary practices of such agent, as and to 
the extent practicable.   

(e) Continued Corporate Existence.        

(i) The Debtors shall continue to exist after the Effective Date as 
Reorganized Debtors as a private company in accordance with the applicable laws of the respective 
jurisdictions in which they are incorporated or organized and pursuant to the Amended Organizational 
Documents unless otherwise determined in accordance with Section 5.10 of the Amended Plan. 

(ii)  On or after the Effective Date, the Reorganized Debtors may take 
such reasonable action that may be necessary or appropriate as permitted by applicable law and the 
Amended Organizational Documents, as the Reorganized Debtors may reasonably determine is reasonable 
and appropriate to effect any transaction described in, approved by, or necessary or appropriate to effectuate 
the Amended Plan, including, without limitation, taking necessary steps to dissolve or merge out of 
existence any of the Reorganized Debtors that are reasonably determined to be unnecessary for the 
continued successful performance of the Reorganized Debtors.   

(f) Officers and Board of Directors. 

(i) Upon the Effective Date, the New Board shall consist of seven (7) 
directors.  If known, the identities of the directors and officers of the Reorganized Debtors shall be disclosed 
prior to the Confirmation Hearing in accordance with section 1129(a)(5) of the Bankruptcy Code. 

(ii)  Except to the extent that a member of the board of directors, 
managers, or limited partners, as applicable, of a Debtor continues to serve as a director, manager, or limited 
partner of such Debtor on and after the Effective Date, the members of the board of directors, managers, or 
limited partners of each Debtor prior to the Effective Date, in their capacities as such, shall have no 
continuing obligations to the Reorganized Debtors on or after the Effective Date and each such director, 
manager or limited partner will be deemed to have resigned or shall otherwise cease to be a director, 
manager or limited partner of the applicable Debtor on the Effective Date. 

(g) Reorganized Debtors’ Authority. 

(i) The Reorganized Debtors shall have the authority and right on 
behalf of each of the Debtors, without the need for Bankruptcy Court approval (unless otherwise indicated), 
to carry out and implement all provisions of the Amended Plan, including, without limitation, to:  (a) except 
to the extent Claims have been previously Allowed, control and effectuate the Claims reconciliation 
process, including to object to, seek to subordinate, compromise or settle any and all Claims against the 
Debtors, other than with respect to General Unsecured Claims; (b) make distributions to holders of Allowed 
Claims in accordance with the Amended Plan, other than with respect to General Unsecured Claims; 
(c) prosecute all Causes of Action on behalf of the Debtors, elect not to pursue any Causes of Action, and 
determine whether and when to compromise, settle, abandon, dismiss, or otherwise dispose of any such 
Causes of Action, other than with respect to the Litigation Trust Causes of Action; (d) retain professionals 
to assist in performing their duties under the Amended Plan; (e) maintain the books, records, and accounts 
of the Debtors; (f) complete and file, as necessary, all final or otherwise required federal, state, and local 
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tax returns for the Debtors; and (g) perform other duties and functions that are consistent with the 
implementation of the Amended Plan.  

(ii)  After the Effective Date, the Reorganized Debtors may operate the 
Debtors’ business and may use, acquire, or dispose of property and compromise or settle any Claims, 
Interests, or Causes of Action without approval by the Bankruptcy Court and free of any restrictions of the 
Bankruptcy Code or Bankruptcy Rules.   

5. FCC Licenses and State PUC Authorizations 

The required FCC Applications were filed prior to the date of the Amended Plan, as were applications 
seeking the consent of State PUCs with jurisdiction over the Reorganized Debtors to the transactions 
contemplated by the Reorganization Transaction (which, for the avoidance of doubt, excludes any 
transactions which may occur on or after the Exercise Date, as defined in the Equity Allocation 
Mechanism).  As a result, any Entity that acquires a First Lien Claim may be issued Special Warrants in 
lieu of any New Equity Interests that would otherwise be issued to such Entity under the Amended Plan.  
In addition, the Debtors may request that the Bankruptcy Court implement restrictions on trading of Claims 
and Interests that might adversely affect the FCC approval or State PUC approval processes that will be 
sought on or prior to the Effective Date.   

The Petition for Declaratory Ruling and the FCC and/or state transfer of control applications necessary to 
enable the exercise of the Special Warrants (the “Post-Effective Date Transfer Applications”) shall be 
filed as promptly as practicable following the Effective Date.  The Debtors or the Reorganized Debtors, as 
applicable, shall diligently prosecute all FCC Applications and the State PUC Applications associated with 
the Reorganization Transaction and, after the Effective Date, the Post-Effective Date Transfer Applications 
and the Petition for Declaratory Ruling.  The Debtors or Reorganized Debtors, as applicable, shall promptly 
provide such additional documents or information requested by the FCC or any State PUC in connection 
with the respective agencies’ review of the foregoing applications.  

6. Employee Matters. 

(a) Subject to Section 5.6(c) of the Amended Plan, on the Effective Date, the 
Reorganized Debtors shall be deemed (i) to have assumed all Benefit Plans and (ii) to have rejected any 
employment agreements, offer letters, or award letters to which the Debtors are a party (collectively, the 
“Employee Arrangements”), unless set forth on the Assumption Schedule.  With respect to any Benefit 
Plan and Employee Arrangement that is set forth on the Assumption Schedule, upon the Effective Date 
such Benefit Plan and Employee Arrangement shall be deemed to be amended where applicable to provide 
and clarify that the consummation of the Reorganization Transaction and any associated organizational 
changes shall not constitute a “Change in Control,” be considered a “Good Reason” event, or serve as a 
basis to trigger any rights or benefits under such Benefit Plan or Employee Arrangement.  To the extent 
that the Benefit Plans or any Employee Arrangements set forth on the Assumption Schedule are executory 
contracts, pursuant to sections 365 and 1123 of the Bankruptcy Code, unless an Assumption Dispute is 
timely filed and properly served, each of them will be deemed assumed (as modified or terminated) as of 
the Effective Date with a Cure Amount of zero dollars.  However, notwithstanding anything else in the 
Amended Plan, the assumed Benefit Plans and Employee Arrangements, if any, shall be subject to 
modification in accordance with the terms thereof at the discretion of the Reorganized Debtors. 

(b) Following the Effective Date, the applicable Reorganized Debtors shall 
enter into the Management Incentive Plan.  All awards issued under the Management Incentive Plan will 
be dilutive of all other New Equity Interests issued pursuant to the Amended Plan (including those issued 
upon the exercise of any Special Warrants).   

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 50 of 377



 

40 
 
WEIL:\97171739\1\47019.0003 

(c) For the avoidance of doubt, if an Employee Arrangement or a Benefit Plan 
provides for an award or potential award of Interests or consideration based on the value of Interests prior 
to the Effective Date, such Interest shall be treated in accordance with Section 4.8 of the Amended Plan 
and cancelled notwithstanding assumption of the applicable Employee Arrangement or Benefit Plan. 

(d) On the Effective Date, the Reorganized Debtors shall be deemed to have 
assumed all prepetition Key Employee Retention Agreements.  Notwithstanding anything to the contrary 
in Section 5.6(a), the consummation of the Restructuring Transactions and any associated organizational 
changes shall constitute a “Change of Control” under all prepetition Key Employee Retention Agreements. 

7. Effectuating Documents; Further Transactions. 

(a) On or as soon as practicable after the Effective Date, the Reorganized 
Debtors shall take such reasonable actions as may be or become necessary or appropriate to effect any 
transaction described in, approved by, contemplated by, or necessary to effectuate the Amended Plan and 
the Global Settlement, including (i) the execution and delivery of appropriate agreements or other 
documents of merger, consolidation, restructuring, financing, conversion, disposition, transfer, dissolution, 
or liquidation containing terms that are consistent with the terms of the Amended Plan and that satisfy the 
applicable requirements of applicable law and any other terms to which the applicable Entities may 
determine; (ii) the execution and delivery of appropriate instruments of transfer, assignment, assumption, 
or delegation of any Asset, property, right, liability, debt, or obligation on terms consistent with the terms 
of the Amended Plan and having other terms to which the applicable parties agree; (iii) the filing of 
appropriate certificates or articles of incorporation, reincorporation, merger, consolidation, conversion, or 
dissolution and the Amended Organizational Documents pursuant to applicable state law; (iv) the issuance 
of securities, all of which shall be authorized and approved in all respects, in each case, without further 
action being required under applicable law, regulation, order, or rule; (v) the execution, delivery, or filing 
of contracts, instruments, releases, and other agreements to effectuate and implement the distribution of the 
Litigation Trust Interests to be issued pursuant hereto without the need for any approvals, authorizations, 
actions, or consents; and (vi) all other actions that the applicable Entities determine to be necessary or 
appropriate, including making filings or recordings that may be required by applicable law or to 
reincorporate in another jurisdiction, subject, in each case, to the Amended Organizational Documents.   

(b) Each officer, manager, limited partner or member of the board of directors 
of the Debtors is (and each officer, manager, limited partner or member of the board of directors of the 
Reorganized Debtors shall be) authorized and directed to issue, execute, deliver, file, or record such 
contracts, securities, instruments, releases, indentures, and other agreements or documents and take such 
actions as may be necessary or appropriate to effectuate, implement, and further evidence the terms and 
conditions of the Amended Plan and the securities issued pursuant to the Amended Plan in the name of and 
on behalf of the Reorganized Debtors, all of which shall be authorized and approved in all respects, in each 
case, without the need for any approvals, authorization, consents, or any further action required under 
applicable law, regulation, order, or rule (including, without limitation, any action by the stockholders, 
limited partners, directors or managers of the Debtors, the Reorganized Debtors) except for those expressly 
required pursuant to the Amended Plan.   

(c) In order to preserve the Reorganized Debtors’ ability to utilize certain tax 
attributes that exist as of the Effective Date, the charter, bylaws, and other organizational documents may 
restrict certain transfers of the New Equity Interests.   

(d) The Reorganization Transaction and the Global Settlement, including the 
creation of the Litigation Trust, shall be conducted in a manner that, in the business judgment of the Debtors, 
with the consent of the Requisite First Lien Lenders (which consent shall not be unreasonably withheld), 
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ensures that the Reorganized Debtors receive favorable and efficient tax treatment, given the totality of the 
circumstances.   

(e) All matters provided for in the Amended Plan involving the corporate 
structure of the Debtors, Reorganized Debtors, to the extent applicable, or any corporate or related action 
required by the Debtors, or the Reorganized Debtors in connection herewith shall be deemed to have 
occurred and shall be in effect, without any requirement of further action by the stockholders, members, 
limited partners, directors or managers of the Debtors or Reorganized Debtors, and with like effect as 
though such action had been taken unanimously by the stockholders, members, limited partners, directors, 
managers, or officers, as applicable, of the Debtors, or the Reorganized Debtors.   

8. Section 1145 Exemption. 

(a) The offer, issuance, and distribution of (i) the New Equity Interests and 
the Special Warrants to holders of the First Lien Claims under Section 4.3 of the Amended Plan (ii) the 
Second Lien Warrants (if any) to holders of the Second Lien Claims (if applicable) and (iii) the Litigation 
Trust Interests (to the extent they are deemed to be securities) to holders of General Unsecured Claims and 
holders of Second Lien Claims (if applicable) shall be exempt, pursuant to section 1145 of the Bankruptcy 
Code, without further act or action by any Entity, from registration under (a) the Securities Act of 1933, as 
amended, and all rules and regulations promulgated thereunder and (b) any state or local law requiring 
registration for the offer, issuance, or distribution of Securities.   

(b) The New Equity Interests shall be freely tradable by the recipients thereof, 
subject to (i) the provisions of section 1145(b)(1) of the Bankruptcy Code relating to the definition of an 
underwriter in section 2(a)(11) of the Securities Act of 1933; (ii) compliance with any rules and regulations 
of the Securities and Exchange Commission, if any, applicable at the time of any future transfer of such 
securities or instruments; (iii) any reasonable restrictions, to the extent necessary for the Debtors to preserve 
their ability to utilize certain tax attributes that exist as of the Effective Date, on the transferability and 
ownership of New Equity Interests; (iv) applicable regulatory approval; (v) the Stockholders Agreement; 
(vi) the Amended Organizational Documents and (vii) any other applicable law. 

(c) The Debtors do not intend for the Litigation Trust Interests to be 
“securities” under applicable laws.  Notwithstanding this intention, to the extent such units are deemed to 
be “securities,” the issuance of such units under the Amended Plan is exempt, pursuant to (i) section 1145 
of the Bankruptcy Code (except with respect to an entity that is an “underwriter” as defined in subsection 
(b) of section 1145 of the Bankruptcy Code) or (ii) pursuant to section 4(a)(2) under the Securities Act 
and/or Regulation D thereunder (including with respect to an entity that is an “underwriter”). 

9. Cancellation of Existing Securities and Agreements. 

(a) Except for the purpose of evidencing a right to a distribution under the 
Amended Plan and except as otherwise set forth in the Amended Plan, including with respect to executory 
contracts or unexpired leases that shall be assumed by the Reorganized Debtors, and subject in all respects 
to the Prepetition Intercreditor Agreement (as applicable), on the Effective Date, all agreements, 
instruments, and other documents evidencing or issued pursuant to the DIP Documents, the Prepetition First 
Lien Credit Documents, the Prepetition Second Lien Credit Agreement and any other “Credit Document” 
as defined tin the Amended Plan, the Prepetition Subordinated Notes, or any indebtedness or other 
obligations thereunder, and any Interest in any of the Debtors (other than Intercompany Interests), or any 
other certificate, share, note, bond, indenture, purchase right, option, warrant, call, put, award, commitment, 
registration rights, preemptive right, right of first refusal, right of first offer, co-sale right, investor rights, 
or other instrument or document of any character directly or indirectly evidencing or creating any 
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indebtedness or obligation of or ownership interest in the Debtors giving rise to any Claim or Interest, and 
any rights of any holder in respect thereof, shall be deemed cancelled, discharged, and of no force or effect, 
and the obligations of the Debtors thereunder shall be deemed fully satisfied, released, and discharged.   

(b) Notwithstanding such cancellation and discharge, the DIP Documents, the 
Prepetition First Lien Credit Documents and the Prepetition Second Lien Credit Agreement, the Prepetition 
Subordinated Notes and any other indenture or agreement that governs the rights of a holder of an Allowed 
Claim shall continue in effect to the extent necessary (i) to allow the holders of such Claims to receive 
distributions under the Amended Plan; (ii) to allow the Debtors, the Reorganized Debtors, the DIP Agent, 
the Prepetition First Lien Administrative Agent, and the Prepetition Second Lien Administrative Agent to 
make post-Effective Date distributions or take such other action pursuant to the Amended Plan on account 
of such Claims and to otherwise exercise their rights and discharge their obligations relating to the interests 
of the holders of such Claims; (iii) to allow holders of Claims to retain their respective rights and obligations 
vis-à-vis other holders of Claims pursuant to any applicable loan document or other agreement; (iv) to allow 
the DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second Lien 
Administrative Agent to enforce their rights, claims, and interests vis-à-vis any party other than the Debtors, 
including any rights with respect to priority of payment and/or to exercise charging liens; (v) to preserve 
any rights of the DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second 
Lien Administrative Agent to payment of fees, expenses, and indemnification obligations as against any 
money or property distributable to lenders under the DIP Documents, the Prepetition First Lien Credit 
Agreement and the Prepetition Second Lien Credit Agreement, as applicable, including any rights to 
priority of payment and/or to exercise charging liens; (vi) to allow the DIP Agent, the Prepetition First Lien 
Administrative Agent and the Prepetition Second Lien Administrative Agent to enforce any obligations 
owed to it under the Amended Plan; (vii) to allow the DIP Agent, the Prepetition First Lien Administrative 
Agent and the Prepetition Second Lien Administrative Agent to exercise rights and obligations relating to 
the interests of lenders under the DIP Documents, the Prepetition First Lien Credit Agreement and the 
Prepetition Second Lien Credit Agreement, as applicable; (viii) to permit the DIP Agent, the Prepetition 
First Lien Administrative Agent and the Prepetition Second Lien Administrative Agent to perform any 
function necessary to effectuate the foregoing; (ix) to allow the DIP Agent, the Prepetition First Lien 
Administrative Agent and the Prepetition Second Lien Administrative Agent to appear in the Chapter 11 
Cases or in any proceeding in the Bankruptcy Court or any other court relating to the DIP Documents, the 
Prepetition First Lien Credit Agreement or the Prepetition Second Lien Credit Agreement; provided that, 
nothing in Section 5.10 of the Amended Plan shall affect the discharge of Claims pursuant to the Bankruptcy 
Code, the Confirmation Order, or the Amended Plan; and (x) to preserve all rights of the Prepetition First 
Lien Lenders to the extent necessary for the Litigation Trust to pursue the Litigation Trust First Lien Lender 
Causes of Action. 

(c) Except for the foregoing, subsequent to the performance by the DIP Agent 
of its obligations pursuant to the Amended Plan, the DIP Agent and its agents shall be relieved of all further 
duties and responsibilities related to the DIP Documents.  Nothing in Section 5.10 of the Amended Plan 
shall in any way affect or diminish the rights of the DIP Agent to exercise any charging lien against 
distributions to holders of DIP Claims with respect to any unpaid fees.   

(d) Except for the foregoing, subsequent to the performance by the Prepetition 
First Lien Administrative Agent of its obligations pursuant to the Amended Plan, the Prepetition First Lien 
Administrative Agent and its agents shall be relieved of all further duties and responsibilities related to the 
Prepetition First Lien Credit Agreement.  Nothing in Section 5.9 of the Amended Plan shall in any way 
affect or diminish the rights of the Prepetition First Lien Administrative Agent to exercise any charging 
lien against distributions to holders of First Lien Claims with respect to any unpaid fees.   
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(e) Except for the foregoing, subsequent to the performance by the Prepetition 
Second Lien Administrative Agent of its obligations pursuant to the Amended Plan, the Prepetition Second 
Lien Administrative Agent and its agents shall be relieved of all further duties and responsibilities related 
to the Prepetition Second Lien Credit Agreement.  Nothing in Section 5.9 of the Amended Plan shall in any 
way affect or diminish the rights of the Prepetition Second Lien Administrative Agent to exercise any 
charging lien against distributions to holders of Second Lien Claims with respect to any unpaid fees.   

(f) Notwithstanding anything to the contrary in the Amended Plan, all rights 
under the Prepetition First Lien Credit Agreement and the Prepetition Second Lien Credit Agreement shall 
remain subject to the Prepetition Intercreditor Agreement. 

(g) Notwithstanding the foregoing, any provision in any document, 
instrument, lease, or other agreement that causes or effectuates, or purports to cause or effectuate, a default, 
termination, waiver, or other forfeiture of, or by, the Debtors as a result of the cancellations, terminations, 
satisfaction, releases, or discharges provided for in the Amended Plan shall be deemed null and void and 
shall be of no force and effect.  Nothing contained in the Amended Plan shall be deemed to cancel, 
terminate, release, or discharge the obligation of the Debtors or any of their counterparties under any 
executory contract or unexpired lease to the extent such executory contract or unexpired lease has been 
assumed by the Debtors pursuant to a Final Order of the Bankruptcy Court or hereunder. 

10. Cancellation of Liens. 

Except as otherwise specifically provided in the Amended Plan, on the Effective Date, any Lien securing 
an Allowed Claim that is paid in full, in Cash, shall be deemed released, and the holder of such Other 
Secured Claim shall be authorized and directed to release any collateral or other property of the Debtors 
(including any Cash collateral) held by such holder and to take such actions as may be requested by the 
Reorganized Debtors, to evidence the release of such Lien, including the execution, delivery and filing or 
recording of such releases as may be requested by the Reorganized Debtors. 

11. Subordination Agreements. 

Pursuant to section 510(a) of the Bankruptcy Code, all subordination agreements, including but not limited 
to, the Prepetition Intercreditor Agreement, governing Claims or Interests shall be enforced in accordance 
with such agreement’s terms. 

12. Nonconsensual Confirmation. 

The Debtors intend to undertake to have the Bankruptcy Court confirm the Amended Plan under section 
1129(b) of the Bankruptcy Code as to any Classes that reject or are deemed to reject the Amended Plan. 

13. Closing of Chapter 11 Cases. 

After an Estate has been fully administered, the Reorganized Debtors shall seek authority from the 
Bankruptcy Court to close the applicable Chapter 11 Case(s) in accordance with the Bankruptcy Code and 
Bankruptcy Rules. 

14. Notice of Effective Date. 

As soon as practicable, but not later than three (3) Business Days following the Effective Date, the Debtors 
shall file a notice of the occurrence of the Effective Date with the Bankruptcy Court. 
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15. Separability. 

Notwithstanding the combination of the separate plans of reorganization for the Debtors set forth in the 
Amended Plan for purposes of economy and efficiency, the Amended Plan constitutes a separate chapter 
11 plan for each Debtor.  Accordingly, if the Bankruptcy Court does not confirm the Amended Plan with 
respect to one or more Debtors, it may still, subject to the consent of the applicable Debtors, confirm the 
Amended Plan with respect to any other Debtor that satisfies the confirmation requirements of section 1129 
of the Bankruptcy Code. 

16. Litigation Trust 

(a) Interest in the Litigation Trust.   

Any and all interests in the Litigation Trust will not constitute “securities” and will not be registered 
pursuant to the Securities Act, as amended, or any state securities law.  However, if it should be determined 
that interests in the Litigation Trust constitute “securities,” the exemption provisions of Section 1145 of the 
Bankruptcy Code will apply to the interests in the Litigation Trust.  Any and all interests in the Litigation 
Trust shall not be certificated, shall be subject to certain restrictions, and all interests shall be non-
transferable other than if transferred by will, intestate succession, or otherwise by operation of law. 

(b) Creation and Governance of the Litigation Trust.   

On the Effective Date, the Debtors shall be deemed to transfer the Litigation Trust Debtor Causes of Action 
to the Litigation Trust, the Reorganized Debtors shall transfer the Litigation Trust Initial Funding to the 
Litigation Trust, the holders of Allowed First Lien Claims shall be deemed to transfer the Litigation Trust 
First Lien Lender Causes of Action to the Litigation Trust and the Reorganized Debtors (solely in their 
capacity as successors to the Debtors), the Litigation Trust Oversight Committee and the Creditors’ 
Committee shall execute the Litigation Trust Agreement and shall take all steps necessary to establish the 
Litigation Trust in accordance with the Amended Plan and the beneficial interests tin the Amended Plan, 
which shall be for the benefit of the holders of Litigation Trust Interest and Reorganized FCI.  In the event 
of any conflict between the terms of the Amended Plan and the terms of the Litigation Trust Agreement, 
the terms of the Amended Plan shall govern.  Additionally, on the Effective Date, (1) the Debtors shall be 
deemed to transfer to the Litigation Trust all of their rights, title and interest in and to all of the Litigation 
Trust Debtor Causes of Action (2) the Reorganized Debtors shall transfer to the Litigation Trust all of their 
rights, title and interest in and to all of the Litigation Trust Initial Funding and (3) the holders of Allowed 
First Lien Claims shall be deemed to transfer to the Litigation Trust all of their rights, title and interest in 
and to all of the Litigation Trust First Lien Lender Causes of Action, and in accordance with section 1141 
of the Bankruptcy Code, the Litigation Trust Debtor Causes of Action, the Litigation Trust Initial Funding 
and the Litigation Trust First Lien Lender Causes of Action  shall automatically vest in the Litigation Trust 
free and clear of all Claims and Liens and such transfer shall be exempt from any stamp, real estate transfer, 
mortgage reporting, sales, use or other similar tax.  The Litigation Trust Oversight Committee shall be the 
exclusive administrator of the assets of the Litigation Trust for purposes of 31 U.S.C. § 3713(b) and 26 
U.S.C. § 6012(b)(3), as well as the representatives of the Estate of each of the Debtors appointed pursuant 
to section 1123(b)(3)(B) of the Bankruptcy Code, solely for purposes of carrying out the Litigation Trust 
Oversight Committee’s duties under the Litigation Trust Agreement.  Notwithstanding the foregoing, all 
net proceeds of such Litigation Trust Debtor Cause of Action shall be transferred to the Litigation Trust to 
be distributed in accordance with the Amended Plan.  The Litigation Trust shall be governed by the 
Litigation Trust Agreement and administered by the Litigation Trust Oversight Committee.  The powers, 
rights, and responsibilities of the Litigation Trust Oversight Committee shall be specified in the Litigation 
Trust Agreement and shall include the authority and responsibility to, among other things, take the actions 
set forth in Section 5.16 of the Amended Plan.  The Litigation Trust Oversight Committee shall hold and 
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distribute the Litigation Trust Assets in accordance with the provisions of the Amended Plan and the 
Litigation Trust Agreement.  Other rights and duties of the Litigation Trust Oversight Committee shall be 
as set forth in the Litigation Trust Agreement.  After the Effective Date, the Debtors and the Reorganized 
Debtors shall have no interest in the Litigation Trust Assets except as set forth in the Litigation Trust 
Agreement.  

(c) Litigation Trust Oversight Committee and Litigation Trust 
Agreement.   

The Litigation Trust Agreement generally will provide for, among other things:  (i) the transfer of the 
Litigation Trust Assets to the Litigation Trust; (ii) the payment of Litigation Trust Expenses; (iii) the 
retention of counsel, accountants, financial advisors, or other professionals; (iv) litigation of any Litigation 
Trust Causes of Action, which may include the prosecution, settlement, abandonment or dismissal of any 
such Causes of Action; and (v) making distributions to holders of Litigation Trust Interests and to 
Reorganized FCI, as provided in the Amended Plan and in the Litigation Trust Agreement.  The Litigation 
Trust Oversight Committee, on behalf of the Litigation Trust, may employ, without further order of the 
Bankruptcy Court, professionals to assist in carrying out its duties hereunder and may compensate and 
reimburse the reasonable expenses of those professionals without further order of the Bankruptcy Court 
from the Litigation Trust Assets in accordance with the Amended Plan and the Litigation Trust Agreement.  
The Litigation Trust Agreement shall include reasonable and customary provisions that allow for 
indemnification of the Litigation Trust Oversight Committee by the Litigation Trust.  Any such 
indemnification shall be the sole responsibility of the Litigation Trust and payable solely from the Litigation 
Trust Assets.  The Litigation Trust Oversight Committee shall be responsible for all decisions and duties 
with respect to the Litigation Trust and the Litigation Trust Assets, except as otherwise provided in the 
Litigation Trust Agreement. 

(d) Cooperation of Reorganized Debtors.   

The Reorganized Debtors shall reasonably cooperate with the Litigation Trust and its agents and 
representatives in the administration of the Litigation Trust, including, providing reasonable access to books 
and records and current employees and officers, including for interviews, deposition, or testimony, with 
respect to (i) the investigation, prosecution, compromise, and/or settlement of the Litigation Trust Causes 
of Action, (ii) contesting, settling, compromising, reconciling, and objecting to General Unsecured Claims, 
and (iii) administering the Litigation Trust (collectively, “Trust Responsibilities”) and in each case, the 
Litigation Trust agrees to reimburse reasonable out-of-pocket expenses incurred in connection with such 
cooperation.  The Reorganized Debtors shall take all reasonable efforts to assist the Litigation Trust with 
the Trust Responsibilities and the Litigation Trust may enter into agreements with the Reorganized Debtors 
and/or the Creditors’ Committee in order to obtain information from the Reorganized Debtors and/or the 
Creditors’ Committee on a confidential basis, without being restricted by or waiving any applicable work 
product, attorney-client, or other privilege.  For the avoidance of doubt, the Litigation Trust shall not be 
responsible for legal fees, if any, incurred by the Reorganized Debtors in fulfilling its obligations under this 
Section.  

(e) Cooperation Agreements.  

To the extent requested by the Committee, with the consent of the First Lien Lender Group (not to be 
unreasonably withheld), any of the Specified Officers and Directors shall enter into an agreement prior to 
the Effective Date pursuant to which he will agree to cooperate with the Litigation Trust and provide 
reasonable assistance to the Litigation Trust until the Litigation Trust is terminated, regardless of whether 
he remains an officer of the Reorganized Debtors. 
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(f) Litigation Trust Assets.   

The Litigation Trust Oversight Committee shall have the exclusive right in respect of all Litigation Trust 
Causes of Action to institute, file, prosecute, enforce, settle, compromise, release, abandon, or withdraw 
any and all Litigation Trust Causes of Action without any further order of the Bankruptcy Court or consent 
of any other party, except as otherwise provided in the Amended Plan or in the Litigation Trust Agreement.  
From and after the Effective Date, the Litigation Trust Oversight Committee, in accordance with section 
1123(b)(3) of the Bankruptcy Code, and on behalf of the Litigation Trust, shall serve as a representative of 
the Estates, solely for purposes of carrying out the Litigation Trust Oversight Committee’s duties under the 
Litigation Trust Agreement.  In connection with the investigation, prosecution and/or compromise of the 
Litigation Trust Causes of Action, the Litigation Trust Oversight Committee may expend such portion of 
the Litigation Trust Assets as the Litigation Trust Oversight Committee deems necessary.  

(g) Litigation Trust Fees and Expenses.   

From and after the Effective Date, the Litigation Trust, shall, in the ordinary course of business and without 
the necessity of any approval by the Bankruptcy Court, pay the Litigation Trust Expenses, including but 
not limited to reasonable fees and expenses of the Litigation Trust Oversight Committee and the fees and 
expenses of any professionals retained by the Litigation Trust from the Litigation Trust Assets, except as 
otherwise provided in the Litigation Trust Agreement.  The Reorganized Debtors shall not be responsible 
for any costs, fees, or expenses of the Litigation Trust. 

(h) Tax Treatment.   

In furtherance of Section 5.16 of the Amended Plan, (i) the Litigation Trust shall be structured to qualify 
as a “liquidating trust” within the meaning of Treasury Regulation section 301.7701-4(d) and in compliance 
with Revenue Procedure 94-45, 1994-2 C.B. 684, and, thus, as a “grantor trust” within the meaning of 
sections 671 through 679 of the Tax Code to the holders of Litigation Trust Interests, consistent with the 
terms of the Amended Plan; (ii) the sole purpose of the Litigation Trust shall be the liquidation and 
distribution of the Litigation Trust Assets in accordance with Treasury Regulation section 301.7701-4(d), 
including the resolution of General Unsecured Claims in accordance with the Amended Plan, with no 
objective to continue or engage in the conduct of a trade or business; (iii) all parties (including the Debtors 
and the Estates, holders of Litigation Trust Interests and the Litigation Trust Oversight Committee) shall 
report consistently with such treatment (including the deemed receipt of the underlying assets, subject to 
applicable liabilities and obligations, by the holders of Litigation Trust Interests, followed by the deemed 
transfer of such assets to the Litigation Trust); (iv) all parties shall report consistently with the valuation of 
the Litigation Trust Assets transferred to the Litigation Trust as determined by the Litigation Trust 
Oversight Committee (or its designee); (v) the Litigation Trust Oversight Committee shall be responsible 
for filing returns for the Litigation Trust as a grantor trust pursuant to Treasury Regulation section 1.671-
4(a); and (vi) the Litigation Trust Oversight Committee shall annually send to each holder of Litigation 
Trust Interests a separate statement regarding the receipts and expenditures of the trust as relevant for U.S. 
federal income tax purposes.  Subject to definitive guidance from the Internal Revenue Service or a court 
of competent jurisdiction to the contrary (including the receipt by the Litigation Trust Oversight Committee 
of a private letter ruling if the Litigation Trust Oversight Committee so requests one, or the receipt of an 
adverse determination by the Internal Revenue Service upon audit if not contested by the Litigation Trust 
Oversight Committee), the Litigation Trust Oversight Committee, with the consent of the Requisite First 
Lien Lenders (which consent shall not be unreasonably withheld or delayed), may timely elect to (i) treat 
any portion of the Litigation Trust allocable to Disputed General Unsecured Claims as a “disputed 
ownership fund” governed by Treasury Regulation section 1.468B-9 (and make any appropriate elections) 
and (ii) to the extent permitted by applicable law, report consistently with the foregoing for state and local 
income tax purposes.  If a “disputed ownership fund” election is made, all parties (including the Debtors 
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and the Estates, holders of Litigation Trust Interests and the Litigation Trust Oversight Committee) shall 
report for United States federal, state, and local income tax purposes consistently with the foregoing.  As 
to any assets allocable to, or retained on account of, Disputed General Unsecured Claims, all distributions 
shall be net of any expenses, including taxes, relating to the retention or disposition of such assets, and the 
Litigation Trust Oversight Committee shall be responsible for payment, out of the assets of such retained 
assets, of any taxes imposed on or in respect of such assets.  All parties (including, without limitation, the 
Debtors, the Reorganized Debtors, the Litigation Trust and the holders of Litigation Trust Interests) will be 
required to report for tax purposes consistently with the foregoing. 

(i) Termination and Dissolution of the Litigation Trust.   

The Litigation Trust Oversight Committee shall have the right to terminate the Litigation Trust, when it 
determines, in its sole discretion, that the pursuit of additional Litigation Trust Causes of Action is not likely 
to yield sufficient additional proceeds to justify further pursuit of such claims (the “Termination Right”).  
The Litigation Trust Oversight Committee and the Litigation Trust shall be discharged or dissolved, as the 
case may be, at such time as (i) the Litigation Trust Oversight Committee exercises its Termination Right 
and (ii) all distributions required to be made by the Litigation Trust Oversight Committee under the 
Amended Plan and the Litigation Trust Agreement have been made.  Upon termination and dissolution of 
the Litigation Trust, any remaining Litigation Trust Proceeds shall be distributed to holders of Litigation 
Trust Interests and Reorganized FCI in accordance with Section 5.2(b) of the Amended Plan and the 
Litigation Trust Agreement; provided, that in the event the Litigation Trust Oversight Committee exercises 
its Termination Right without the consent (which may not be unreasonably withheld, conditioned or 
delayed) of the member appointed by the Creditors’ Committee to the Litigation Trust Oversight 
Committee, the Litigation Trust shall distribute the GUC Payment before making any other distributions 
pursuant to Section 5.2 of the Amended Plan (with the GUC Payment deemed to have been made for 
purposes of the waterfall set forth in Section 5.2(b)(vi)); provided that the member appointed by the 
Creditors’ Committee to the Litigation Trust Oversight Committee may choose to use the GUC Payment 
to either (a) make a distribution to holders of Litigation Trust Interests that are holders of Allowed General 
Unsecured Claims or (b) continue the Litigation Trust and prosecute Litigation Trust Causes of Action for 
the sole benefit of holders of Litigation Trust Interests that are holders of Allowed General Unsecured 
Claims. 

(j) Single Satisfaction of Allowed Claims From Litigation Trust.   

Notwithstanding anything to the contrary in the Amended Plan, in no event shall holders of Litigation Trust 
Interests recover more than the full amount of their Allowed Claims from the Litigation Trust. 

E. Distributions.  

1. Distributions Generally. 

Except as otherwise provided in the Amended Plan and the Litigation Trust Agreement, one or more 
Disbursing Agents shall make all distributions under the Amended Plan to the appropriate holders of 
Allowed Claims in accordance with the terms of the Amended Plan. 

2. Distribution Record Date. 

As of the close of business on the Distribution Record Date, the various transfer registers for each of the 
Classes of Claims or Interests as maintained by the Debtors or their respective agents shall be deemed 
closed for purposes of determining whether a holder of such a Claim or Interest is a record holder entitled 
to distributions under the Amended Plan, and there shall be no further changes in the record holders or the 
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permitted designees of any such Claims or Interests.  The Debtors, the Reorganized Debtors, or the 
Litigation Trust Oversight Committee, as applicable, shall have no obligation to recognize any transfer or 
designation of such Claims or Interests occurring after the close of business on the Distribution Record 
Date.  In addition, with respect to payment of any Cure Amounts or assumption disputes, neither the Debtors 
nor the Disbursing Agent shall have any obligation to recognize or deal with any party other than the non-
Debtor party to the applicable executory contract or unexpired lease as of the close of business on the 
Distribution Record Date, even if such non-Debtor party has sold, assigned, or otherwise transferred its 
Claim for a Cure Amount.   

3. Date of Distributions. 

Except as otherwise provided in the Amended Plan and in the Litigation Trust Agreement, any distributions 
and deliveries to be made under the Amended Plan shall be made on the Effective Date or as otherwise 
determined in accordance with the Amended Plan, including, without limitation, the treatment provisions 
of V.C of the Amended Plan, or as soon as practicable thereafter; provided, that the Litigation Trust 
Oversight Committee shall from time to time determine distribution dates of Litigation Trust Assets as and 
when they determine to be appropriate. 

4. Disbursing Agent. 

All distributions under the Amended Plan shall be made by the Disbursing Agent on and after the Effective 
Date as provided in the Amended Plan.  The Disbursing Agent shall not be required to give any bond or 
surety or other security for the performance of its duties.  The Reorganized Debtors shall use all 
commercially reasonable efforts to provide the Disbursing Agent (if other than the Reorganized Debtors) 
with the amounts of Claims and the identities and addresses of holders of Claims, in each case, as set forth 
in the Debtors’ or the Reorganized Debtors’ books and records.  The Reorganized Debtors shall cooperate 
in good faith with the applicable Disbursing Agent (if other than the Reorganized Debtors) to comply with 
the reporting and withholding requirements outlined in Section 6.19 of the Amended Plan.  

5. Rights and Powers of Disbursing Agent. 

(a) From and after the Effective Date, the Disbursing Agent, solely in its 
capacity as Disbursing Agent, shall be exculpated by all Entities, including, without limitation, holders of 
Claims against and Interests in the Debtors and other parties in interest, from any and all Claims, Causes of 
Action, and other assertions of liability arising out of the discharge of the powers and duties conferred upon 
such Disbursing Agent by the Amended Plan or any order of the Bankruptcy Court entered pursuant to or 
in furtherance of the Amended Plan, or applicable law, except for actions or omissions to act arising out of 
the gross negligence or willful misconduct, fraud, malpractice, criminal conduct, or ultra vires acts of such 
Disbursing Agent.  No holder of a Claim or Interest or other party in interest shall have or pursue any claim 
or Cause of Action against the Disbursing Agent, solely in its capacity as Disbursing Agent, for making 
distributions in accordance with the Amended Plan or for implementing provisions of the Amended Plan, 
except for actions or omissions to act arising out of the gross negligence or willful misconduct, fraud, 
malpractice, criminal conduct, or ultra vires acts of such Disbursing Agent. 

(b) A Disbursing Agent shall be empowered to (i) effect all reasonable actions 
and execute all agreements, instruments, and other documents necessary to perform its duties hereunder; 
(ii) make all distributions contemplated hereby; and (iii) exercise such other powers as may be vested in 
the Disbursing Agent by order of the Bankruptcy Court, pursuant to the Amended Plan, or as deemed by 
the Disbursing Agent to be necessary and proper to implement the provisions of the Amended Plan. 
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6. Expenses of Disbursing Agent. 

Except as otherwise ordered by the Bankruptcy Court, any reasonable and documented fees and expenses 
incurred by the Disbursing Agent acting in such capacity (including reasonable documented attorneys’ and 
other professional fees and expenses) on or after the Effective Date shall be paid in Cash. 

7. No Postpetition Interest on Claims. 

Except as otherwise provided in the Amended Plan, the Confirmation Order, the DIP Order, or another 
order of the Bankruptcy Court or required by the Bankruptcy Code (including postpetition interest in 
accordance with sections 506(b) and 726(a)(5) of the Bankruptcy Code), interest shall not accrue or be paid 
on any Claims on or after the Commencement Date; provided, that if interest is payable pursuant to the 
preceding sentence, interest shall accrue at the federal judgment rate pursuant to 28 U.S.C. § 1961 on a non-
compounded basis from the date the obligation underlying the Claim becomes due and is not timely paid 
through the date of payment.  

8. Delivery of Distributions. 

(a) Subject to Bankruptcy Rule 9010, all distributions to any holder or 
permitted designee, as applicable, of an Allowed Claim or Interest shall be made to a Disbursing Agent, 
who shall transmit such distribution to the applicable holders or permitted designees of Allowed Claims or 
Interests on behalf of the Debtors.  In the event that any distribution to any holder or permitted designee is 
returned as undeliverable, no further distributions shall be made to such holder or such permitted designee 
unless and until such Disbursing Agent is notified in writing of such holder’s or permitted designee’s, as 
applicable, then-current address, at which time all currently-due, missed distributions shall be made to such 
holder as soon as reasonably practicable thereafter without interest.  Nothing in the Amended Plan shall 
require the Disbursing Agent to attempt to locate holders or permitted designees, as applicable, of 
undeliverable distributions and, if located, assist such holders or permitted designees, as applicable, in 
complying with Section 6.19 of the Amended Plan. 

(b) Notwithstanding the foregoing, all distributions of Cash on account of 
First Lien Claims or Second Lien Claims, if any, shall be deposited with the Prepetition First Lien 
Administrative Agent and the Prepetition Second Lien Administrative Agent, as applicable, for distribution 
to holders of First Lien Claims or Second Lien Claims in accordance with the terms of the Prepetition Credit 
Agreement, the Prepetition Second Lien Credit Agreement and the Prepetition Intercreditor Agreement.  
All distributions other than of Cash on account of First Lien Claims or Second Lien Claims, if any, may, 
with the consent of the Prepetition First Lien Administrative Agent and the Prepetition Second Lien 
Administrative Agent, be made by the Disbursing Agent directly to holders of First Lien Claims and Second 
Lien Claims in accordance with the terms of the Amended Plan, the Prepetition First Lien Credit 
Agreement, the Prepetition Second Lien Credit Agreement and the Prepetition Intercreditor Agreement.  To 
the extent the Prepetition First Lien Administrative Agent or the Prepetition Second Lien Administrative 
Agent effectuates, or is requested to effectuate, any distributions hereunder, the Prepetition First Lien 
Administrative Agent and the Prepetition Second Lien Administrative Agent shall be deemed a “Disbursing 
Agent” for purposes of the Amended Plan. 

9. Distributions after Effective Date. 

Distributions made after the Effective Date to holders of Disputed Claims that are not Allowed Claims as 
of the Effective Date but which later become Allowed Claims shall be deemed to have been made on the 
Effective Date. 
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10. Unclaimed Property. 

Undeliverable distributions or unclaimed distributions shall remain in the possession of the Debtors or the 
Litigation Trust, as applicable, until such time as a distribution becomes deliverable or holder accepts 
distribution, or such distribution reverts back to the Debtors, Reorganized Debtors, or Litigation Trust, as 
applicable, and shall not be supplemented with any interest, dividends, or other accruals of any kind.  Such 
distributions shall be deemed unclaimed property under section 347(b) of the Bankruptcy Code at the 
expiration of three hundred and sixty-five (365) days from the date of distribution.  After such date all 
unclaimed property or interest in property shall revert to the Reorganized Debtors or Litigation Trust, as 
applicable, and the Claim of any other holder to such property or interest in property shall be discharged 
and forever barred. 

11. Time Bar to Cash Payments. 

Checks issued by the Disbursing Agent in respect of Allowed Claims shall be null and void if not negotiated 
within one hundred and twenty (120) days after the date of issuance thereof.  Thereafter, the amount 
represented by such voided check shall irrevocably revert to the Reorganized Debtors or the Litigation 
Trust, as applicable, and any Claim in respect of such voided check shall be discharged and forever barred, 
notwithstanding any federal or state escheat laws to the contrary.  Requests for re-issuance of any check 
shall be made to the Disbursing Agent or Litigation Trust Oversight Committee, as applicable, by the holder 
of the Allowed Claim to whom such check was originally issued. 

12. Manner of Payment under Plan. 

Except as otherwise specifically provided in the Amended Plan, at the option of the Debtors, the 
Reorganized Debtors, or Litigation Trust Oversight Committee, as applicable, any Cash payment to be 
made hereunder may be made by a check or wire transfer or as otherwise required or provided in applicable 
agreements or customary practices of the Debtors. 

13. Satisfaction of Claims. 

Except as otherwise specifically provided in the Amended Plan, any distributions and deliveries to be made 
on account of Allowed Claims under the Amended Plan shall be in complete and final satisfaction, 
settlement, and discharge of and exchange for such Allowed Claims. 

14. Fractional Stock and Notes. 

If any distributions of New Equity Interests pursuant to the Amended Plan would result in the issuance of 
a fractional share of New Equity Interests, then the number of shares of New Equity Interests to be issued 
in respect of such distribution will be calculated to one decimal place and rounded up or down to the closest 
whole share (with a half share or greater rounded up and less than a half share rounded down).  The total 
number of shares of New Equity Interests to be distributed in connection with the Amended Plan shall be 
adjusted as necessary to account for the rounding provided for in Section 6.14 of the Amended Plan.  No 
consideration shall be provided in lieu of fractional shares that are rounded down.  Neither the Reorganized 
Debtors, nor the Disbursing Agent shall have any obligation to make a distribution that is less than one (1) 
share of New Equity Interests. 

15. Minimum Cash Distributions. 

The Disbursing Agent shall not be required to make any distribution of Cash less than One Hundred Dollars 
($100) to any holder of an Allowed Claim; provided, that if any distribution is not made pursuant to Section 
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6.15 of the Amended Plan, such distribution shall be added to any subsequent distribution to be made on 
behalf of the holder’s Allowed Claim. 

16. Setoffs and Recoupments. 

The Debtors or the Reorganized Debtors, as applicable, or such entity’s designee (including, without 
limitation, the Disbursing Agent) may, but shall not be required to, set off or recoup against any Claim, and 
any distribution to be made on account of such Claim, any and all claims, rights, and Causes of Action of 
any nature whatsoever that the Debtors or the Reorganized Debtors may have against the holder of such 
Claim pursuant to the Bankruptcy Code or applicable non-bankruptcy law; provided, that neither the failure 
to do so nor the allowance of any Claim hereunder shall constitute a waiver or release by a Debtor or 
Reorganized Debtor or its successor of any claims, rights, or Causes of Action that a Debtor or Reorganized 
Debtor or its successor or assign may possess against the holder of such Claim. 

17. Allocation of Distributions between Principal and Interest. 

Except as otherwise required by law (as reasonably determined by the Reorganized Debtors), distributions 
with respect to an Allowed Claim shall be allocated first to the principal portion of such Allowed Claim (as 
determined for United States federal income tax purposes) and, thereafter, to the remaining portion of such 
Allowed Claim, if any. 

18. No Distribution in Excess of Amount of Allowed Claim. 

Except as provided in Section 6.7 of the Amended Plan, no holder of an Allowed Claim shall receive, on 
account of such Allowed Claim, distributions in excess of the Allowed amount of such Claim. 

19. Withholding and Reporting Requirements. 

(a) Withholding Rights.   

In connection with the Amended Plan, any party issuing any instrument or making any distribution 
described in the Amended Plan shall comply with all applicable withholding and reporting requirements 
imposed by any federal, state, or local taxing authority, and all distributions pursuant to the Amended Plan 
and all related agreements shall be subject to any such withholding or reporting requirements.  In the case 
of a non-Cash distribution that is subject to withholding, the distributing party may withhold an appropriate 
portion of such distributed property and either (i) sell such withheld property to generate Cash necessary to 
pay over the withholding tax (or reimburse the distributing party for any advance payment of the 
withholding tax), or (ii) pay the withholding tax using its own funds and retain such withheld property.  
Any amounts withheld pursuant to the preceding sentence shall be deemed to have been distributed to and 
received by the applicable recipient for all purposes of the Amended Plan.  Notwithstanding the foregoing, 
each holder of an Allowed Claim or any other Entity that receives a distribution pursuant to the Amended 
Plan shall have responsibility for any taxes imposed by any governmental unit, including, without 
limitation, income, withholding, and other taxes, on account of such distribution.  Any party issuing any 
instrument or making any distribution pursuant to the Amended Plan has the right, but not the obligation, 
to not make a distribution until such holder has made arrangements satisfactory to such issuing or disbursing 
party for payment of any such tax obligations. 

(b) Forms.  

Any party entitled to receive any property as an issuance or distribution under the Amended Plan shall, 
upon request, deliver to the Disbursing Agent or such other Entity designated by the Reorganized Debtors 
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or Litigation Trust, as applicable (which Entity shall subsequently deliver to the Disbursing Agent any 
applicable IRS Form W-8 or Form W-9 received) an appropriate Form W-9 or (if the payee is a foreign 
Entity) Form W-8.  If such request is made by the Reorganized Debtors, the Disbursing Agent, or such 
other Entity designated by the Reorganized Debtors or Disbursing Agent and the holder fails to comply 
before the earlier of (i) the date that is one hundred and eighty (180) days after the request is made and (ii) 
the date that is one hundred and eighty (180) days after the date of distribution, the amount of such 
distribution shall irrevocably revert to the applicable Reorganized Debtor and any Claim in respect of such 
distribution shall be discharged and forever barred from assertion against such Reorganized Debtor or its 
respective property. 

F. Procedures for Disputed Claims. 

1. Objections to Claims. 

The Debtors, the Reorganized Debtors, or the Litigation Trust, as applicable, shall exclusively be entitled 
to object to Claims.  After the Effective Date, the Reorganized Debtors or the Litigation Trust Oversight 
Committee, as applicable, shall have and retain any and all rights and defenses that the Debtors had with 
regard to any Claim to which they may object, except with respect to any Claim that is Allowed.  Any 
objections to proofs of Claim shall be served and filed on or before the later of (a) one-hundred and eighty 
(180) days after the Effective Date, and (b) on such later date as may be fixed by the Bankruptcy Court, 
after notice and a hearing, upon a motion by the Reorganized Debtors that is filed before the date that is 
one-hundred and eighty (180) days after the Effective Date.  The expiration of such period shall not limit 
or affect the Debtors’ or the Reorganized Debtors’ rights to dispute Claims asserted in the ordinary course 
of business other than through a proof of Claim. 

2. Resolution of Disputed Claims. 

On and after the Effective Date, (a) the Debtors or the Reorganized Debtors, as applicable, shall have the 
authority to compromise, settle, otherwise resolve, or withdraw any objections to Claims (other than 
General Unsecured Claims) without approval of the Bankruptcy Court, other than with respect to Fee 
Claims; and (b) upon the creation of the Litigation Trust, the Litigation Trust Oversight Committee shall 
have the exclusive authority to compromise, settle, otherwise resolve, or withdraw any objections to 
General Unsecured Claims without approval of the Bankruptcy Court.  The Debtors or the Reorganized 
Debtors, as applicable, and the Litigation Trust Oversight Committee shall cooperate with respect to any 
objections to Claims that seek to convert Claims into General Unsecured Claims or General Unsecured 
Claims into other Claims.  The rights and defenses of the Debtors, the Reorganized Debtors or the Litigation 
Trust, as applicable, to any such objections are fully preserved. 

3. Payments and Distributions with Respect to Disputed Claims. 

Notwithstanding anything in the Amended Plan to the contrary, if any portion of a Claim is a Disputed 
Claim, no payment or distribution provided hereunder shall be made on account of such Claim unless and 
until such Disputed Claim becomes an Allowed Claim. 

4. Distributions after Allowance. 

After such time as a Disputed Claim becomes, in whole or in part, an Allowed Claim, the holder thereof 
shall be entitled to distributions, if any, to which such holder is then entitled as provided in the Amended 
Plan, without interest, as provided in Section 7.9 of the Amended Plan.  Such distributions shall be made 
as soon as practicable after the date that the order or judgment of the Bankruptcy Court allowing such 
Disputed Claim (or portion thereof) becomes a Final Order. 
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5. Disallowance of Claims.  

Except to the extent otherwise agreed to by the Debtors, the Reorganized Debtors, or the Litigation Trust 
Oversight Committee, as applicable, or as provided in Section .2(b) of the Amended Plan, any Claims held 
by Entities from which property is recoverable under sections 542, 543, 550, or 553 of the Bankruptcy Code 
or that is a transferee of a transfer avoidable under section 522(f), 522(h), 544, 545, 547, 548, 549, or 724(a) 
of the Bankruptcy Code, as determined by a Final Order, shall be deemed disallowed pursuant to section 
502(d) of the Bankruptcy Code, and holders of such Claims may not receive any distributions on account 
of such Claims until such time as such Causes of Action against that Entity have been settled or a Final 
Order with respect thereto has been entered and all sums due, if any, to the Debtors by that Entity have been 
turned over or paid to the Debtors, the Reorganized Debtors, or the Litigation Trust Oversight Committee, 
as applicable.   

6. Estimation of Claims. 

The Debtors, the Reorganized Debtors, or the Litigation Trust Oversight Committee, as applicable, may 
(a) determine, resolve and otherwise adjudicate all contingent, unliquidated, and Disputed Claims in the 
Bankruptcy Court and (b) at any time request that the Bankruptcy Court estimate any contingent, 
unliquidated, or Disputed Claim pursuant to section 502(c) of the Bankruptcy Code regardless of whether 
the Debtors previously objected to such Claim or whether the Bankruptcy Court has ruled on any such 
objection.  The Bankruptcy Court will retain jurisdiction to estimate any Claim at any time during litigation 
concerning any objection to any Claim, including, without limitation, during the pendency of any appeal 
relating to any such objection.  In the event that the Bankruptcy Court estimates any contingent, 
unliquidated, or Disputed Claim, the amount so estimated shall constitute either the Allowed amount of 
such Claim or a maximum limitation on such Claim, as determined by the Bankruptcy Court.  If the 
estimated amount constitutes a maximum limitation on the amount of such Claim, the Debtors, the 
Reorganized Debtors, or the Litigation Trust Oversight Committee, as applicable, may pursue 
supplementary proceedings to object to the allowance of such Claim; provided, that such limitation shall 
not apply to Claims requested by the Debtors to be estimated for voting purposes only.    

7. No Distributions Pending Allowance. 

If an objection, motion to estimate, or other challenge to a Claim is filed, no payment or distribution 
provided under the Amended Plan shall be made on account of such Claim unless and until (and only to the 
extent that) such Claim becomes an Allowed Claim. 

8. Claim Resolution Procedures Cumulative. 

All of the objection, estimation, and resolution procedures in the Amended Plan are intended to be 
cumulative and not exclusive of one another.  Claims may be estimated and subsequently settled, 
compromised, withdrawn, or resolved in accordance with the Amended Plan without further notice or 
Bankruptcy Court approval. 

9. Interest. 

To the extent that a Disputed Claim becomes an Allowed Claim after the Effective Date, the holder of such 
Claim shall not be entitled to any interest that accrued thereon from and after the Effective Date, except as 
provided in Section 6.7 of the Amended Plan. 
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10. Insured Claims.  

If any portion of an Allowed Claim is an Insured Claim, no distributions under the Amended Plan shall be 
made on account of such Allowed Claim until the holder of such Allowed Claim has exhausted all remedies 
with respect to any applicable insurance policies.  To the extent that the Debtors’ insurers agree to satisfy 
a Claim in whole or in part, then immediately upon such agreement, the portion of such Claim so satisfied 
may be expunged without an objection to such Claim having to be filed and without any further notice to 
or action, order or approval of the Court. 

G. Executory Contracts and Unexpired Leases. 

1. General Treatment. 

(a) As of and subject to the occurrence of the Effective Date, all executory 
contracts and unexpired leases to which any of the Debtors are parties shall be deemed rejected, unless such 
contract or lease (i) was previously assumed or rejected by the Debtors pursuant to an order of the 
Bankruptcy Court; (ii) previously expired or terminated pursuant to its own terms or by agreement of the 
parties thereto; (iii) is the subject of a motion to assume filed by the Debtors on or before the Confirmation 
Date; (iv) is identified in section 5.7(a) of the Amended Plan; (v) is identified in section 8.4 of the Amended 
Plan; or (vi) is identified for assumption on the Assumption Schedule included in the Plan Supplement. 

(b) Subject to the occurrence of the Effective Date, entry of the Confirmation 
Order by the Bankruptcy Court shall constitute approval of the assumptions, assumptions and assignments, 
or rejections provided for in the Amended Plan pursuant to sections 365(a) and 1123 of the Bankruptcy 
Code and a determination by the Bankruptcy Court that the Reorganized Debtors or the Successful Bidder, 
as applicable, have provided adequate assurance of future performance under such assumed executory 
contracts and unexpired leases.  Each executory contract and unexpired lease assumed or assumed and 
assigned pursuant to the Amended Plan shall vest in and be fully enforceable by the Reorganized Debtors 
or the Successful Bidder, as applicable, in accordance with its terms, except as modified by the provision 
of the Amended Plan, any order of the Bankruptcy Court authorizing and providing for its assumption, or 
applicable law. 

2. Determination of Assumption Disputes and Deemed Consent. 

(a) Any Cure Amount shall be satisfied, pursuant to section 365(b)(1) of the 
Bankruptcy Code, by payment of the Cure Amount, as reflected in the applicable cure notice, in Cash on 
the Effective Date, subject to the limitations described below, or on such other terms as the parties to such 
executory contracts or unexpired leases and the Debtors may otherwise agree. 

(b) The Debtors shall file, as part of the Plan Supplement, the Assumption 
Schedule. The Debtors shall serve a notice on parties to executory contracts or unexpired leases to be 
assumed or assumed and assigned reflecting the Debtors’ intention to assume or assume and assign the 
contract or lease in connection with the Amended Plan and, where applicable, setting forth the proposed 
Cure Amount (if any), in accordance with the Disclosure Statement Order.  Any objection by a counterparty 
to an executory contract or unexpired lease to the proposed assumption, assumption and assignment, or 
related Cure Amount must be filed and served in accordance with the Disclosure Statement Order.  Any 
counterparty to an executory contract or unexpired lease that does not timely object to the notice of the 
proposed assumption of such executory contract or unexpired lease shall be deemed to have assented to 
assumption of the applicable executory contract or unexpired lease notwithstanding any provision thereof 
that purports to (i) prohibit, restrict, or condition the transfer or assignment of such contract or lease; 
(ii) terminate or modify, or permit the termination or modification of, a contract or lease as a result of any 
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direct or indirect transfer or assignment of the rights of any Debtor under such contract or lease or a change, 
if any, in the ownership or control to the extent contemplated by the Amended Plan; (iii) increase, 
accelerate, or otherwise alter any obligations or liabilities of any Debtor or any Reorganized Debtor under 
such executory contract or unexpired lease; or (iv) create or impose a Lien upon any property or Asset of 
any Debtor or any Reorganized Debtor, as applicable.  Each such provision shall be deemed to not apply to 
the assumption of such executory contract or unexpired lease pursuant to the Amended Plan and 
counterparties to assumed executory contracts or unexpired leases that fail to object to the proposed 
assumption in accordance with the terms set forth in Section 8.2(b) of the Amended Plan, shall forever be 
barred and enjoined from objecting to the proposed assumption or to the validity of such assumption 
(including with respect to any Cure Amounts or the provision of adequate assurance of future performance), 
or taking actions prohibited by the foregoing or the Bankruptcy Code on account of transactions 
contemplated by the Amended Plan. 

(c) If there is an Assumption Dispute pertaining to assumption of an executory 
contract or unexpired lease (other than a dispute pertaining to a Cure Amount), such dispute shall be heard 
by the Bankruptcy Court prior to such assumption being effective, provided, that the Debtors or the 
Reorganized Debtors, as applicable, may settle any dispute regarding the Cure Amount or the nature thereof 
without any further notice to any party or any action, order, or approval of the Bankruptcy Court.   

(d) To the extent an Assumption Dispute relates solely to the Cure Amount, 
the Debtors may assume and/or assume and assign the applicable executory contract or unexpired lease 
prior to the resolution of such Assumption Dispute; provided, that the Debtors or the Reorganized Debtors 
reserve Cash in an amount sufficient to pay the full amount reasonably asserted as the required cure payment 
by the non-Debtor party to such executory contract or unexpired lease (or such smaller amount as may be 
fixed or estimated by the Bankruptcy Court or otherwise agreed to by such non-Debtor party and the 
applicable Reorganized Debtor). 

(e) Assumption or assumption and assignment of any executory contract or 
unexpired lease pursuant to the Amended Plan or otherwise shall result in the full release and satisfaction 
of any Claims against any Debtor or defaults by any Debtor, whether monetary or nonmonetary, including 
defaults of provisions restricting the change in control or ownership interest composition or other 
bankruptcy-related defaults, arising under any assumed executory contract or unexpired lease at any time 
before the date that the Debtors assume or assume and assign such executory contract or unexpired lease.  
Any proofs of Claim filed with respect to an executory contract or unexpired lease that has been assumed 
or assumed and assigned shall be deemed disallowed and expunged, without further notice to or action, 
order, or approval of the Bankruptcy Court or any other Entity, upon the assumption of such executory 
contract or unexpired lease. 

3. Rejection Damages Claims. 

In the event that the rejection of an executory contract or unexpired lease hereunder results in damages to 
the other party or parties to such executory contract or unexpired lease, any Claim for such damages shall 
be classified and treated in Class 5 (General Unsecured Claims).  Such Claim shall be forever barred and 
shall not be enforceable against the Debtors, the Reorganized Debtors, or the Litigation Trust, as applicable, 
or their respective Estates, properties or interests in property as agents, successors, or assigns, unless a proof 
of Claim is filed with the Bankruptcy Court and served upon counsel for the Debtors or the Reorganized 
Debtors, as applicable, no later than forty-five (45) days after the filing and service of the notice of the 
occurrence of the Effective Date. 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 66 of 377



 

56 
 
WEIL:\97171739\1\47019.0003 

4. Insurance Policies. 

Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the foregoing, 
all insurance policies pursuant to which the Debtors have any obligations in effect as of the Effective Date 
shall be deemed and treated as executory contracts pursuant to the Amended Plan and shall be assumed by 
the Debtors or the Reorganized Debtors, as applicable, and shall continue in full force and effect thereafter 
in accordance with their respective terms.  All other insurance policies shall vest in the Reorganized 
Debtors.   

5. Intellectual Property Licenses and Agreements. 

Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the foregoing, 
all intellectual property contracts, licenses, royalties, or other similar agreements to which the Debtors have 
any rights or obligations in effect as of the date of the Confirmation Order shall be deemed and treated as 
executory contracts pursuant to the Amended Plan and shall, with the consent of the Requisite First Lien 
Lenders (which consent shall not be unreasonably withheld), be assumed by the Debtors and Reorganized 
Debtors and shall continue in full force and effect unless any such intellectual property contract, license, 
royalty, or other similar agreement otherwise is specifically rejected pursuant to a separate order of the 
Bankruptcy Court or is the subject of a separate rejection motion filed by the Debtors in accordance with 
Section 8.1 of the Amended Plan.  Unless otherwise noted hereunder, all other intellectual property 
contracts, licenses, royalties, or other similar agreements shall vest in the Reorganized Debtors and the 
Reorganized Debtors may take all actions as may be necessary or appropriate to ensure such vesting as 
contemplated in the Amended Plan.   

6. Tax Agreements. 

Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the foregoing, 
any tax sharing agreements to which the Debtors are a party (of which the principal purpose is the allocation 
of taxes) in effect as of the date of the Confirmation Order shall be deemed and treated as executory 
contracts pursuant to the Amended Plan and, to the extent the Debtors determine, with the consent of the 
Requisite First Lien Lenders (which consent shall not be unreasonably withheld), that such agreements are 
beneficial to the Debtors, shall be assumed by the Debtors and Reorganized Debtors and shall continue in 
full force and effect thereafter in accordance with their respective terms, unless any such tax sharing 
agreement (of which the principal purpose is the allocation of taxes) otherwise is specifically rejected 
pursuant to a separate order of the Bankruptcy Court or is the subject of a separate rejection motion filed 
by the Debtors in accordance with Section 8.1 of the Amended Plan.  Unless otherwise noted hereunder, 
all other tax sharing agreements to which the Debtors are a party (of which the principal purpose is the 
allocation of taxes) shall vest in the Reorganized Debtors and the Reorganized Debtors may take all actions 
as may be necessary or appropriate to ensure such vesting as contemplated in the Amended Plan. 

7. Assignment. 

To the extent provided under the Bankruptcy Code or other applicable law, any executory contract or 
unexpired lease transferred and assigned hereunder shall remain in full force and effect for the benefit of 
the transferee or assignee in accordance with its terms, notwithstanding any provision in such executory 
contract or unexpired lease (including those of the type set forth in section 365(b)(2) of the Bankruptcy 
Code) that prohibits, restricts, or conditions such transfer or assignment.  To the extent provided under the 
Bankruptcy Code or other applicable law, any provision that prohibits, restricts, or conditions the 
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assignment or transfer of any such executory contract or unexpired lease or that terminates or modifies such 
executory contract or unexpired lease or allows the counterparty to such executory contract or unexpired 
lease to terminate, modify, recapture, impose any penalty, condition renewal or extension, or modify any 
term or condition upon any such transfer and assignment, constitutes an unenforceable anti-assignment 
provision and is void and of no force or effect with respect to any assignment pursuant to the Amended 
Plan. 

8. Modifications, Amendments, Supplements, Restatements, or Other 
Agreements. 

Unless otherwise provided in the Amended Plan or by separate order of the Bankruptcy Court, each 
executory contract and unexpired lease that is assumed shall include any and all modifications, 
amendments, supplements, restatements, or other agreements made directly or indirectly by any agreement, 
instrument, or other document that in any manner affects such executory contract or unexpired lease, 
without regard to whether such agreement, instrument, or other document is listed in the notice of assumed 
contracts. 

9. Reservation of Rights. 

(a) The Debtors, with the consent of the Requisite First Lien Lenders, which 
consent may not be unreasonably withheld, may amend the Assumption Schedule and any cure notice until 
the Business Day immediately prior to the commencement of the Confirmation Hearing in order to (i) add, 
delete, or reclassify any executory contract or unexpired lease or amend a proposed assignment and/or 
(ii) amend the proposed Cure Amount; provided, that if the Confirmation Hearing is adjourned for a period 
of more than two (2) consecutive calendar days, the Debtors’ right to amend such schedules and notices 
shall be extended to the Business Day immediately prior to the adjourned date of the Confirmation Hearing, 
with such extension applying in the case of any and all subsequent adjournments of the Confirmation 
Hearing.  The Debtors shall provide notice of such amendment to any affected counterparty as soon as 
reasonably practicable. 

(b) Neither the exclusion nor inclusion of any contract or lease by the Debtors 
on any exhibit, schedule, or other annex to the Amended Plan or in the Plan Supplement, nor anything 
contained in the Amended Plan, will constitute an admission by the Debtors that any such contract or lease 
is or is not in fact an executory contract or unexpired lease or that the Debtors, the Reorganized Debtors or 
their respective Affiliates have any liability thereunder. 

(c) Except as otherwise provided in the Amended Plan, nothing in the 
Amended Plan shall waive, excuse, limit, diminish, or otherwise alter any of the defenses, Claims, Causes 
of Action, or other rights of the Debtors and the Reorganized Debtors under any executory or non-executory 
contract or any unexpired or expired lease. 

(d) Nothing in the Amended Plan will increase, augment, or add to any of the 
duties, obligations, responsibilities, or liabilities of the Debtors or the Reorganized Debtors, as applicable, 
under any executory or non-executory contract or any unexpired or expired lease. 

H. Conditions Precedent to Confirmation of Plan and Effective Date.  

(a) Conditions Precedent to Confirmation of Plan. 

The following are conditions precedent to entry of the Confirmation Order: 
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i. the Disclosure Statement Order shall have been entered and shall be in full 
force and effect and no stay thereof shall be in effect; 

ii.  the Plan Supplement and all of the schedules, documents, and exhibits 
contained tin the Amended Plan shall have been filed; 

iii.  the RSA shall not have been terminated and shall be in full force and 
effect; and 

iv. the DIP Order and the DIP Documents shall be in full force and effect in 
accordance with the terms thereof, and no event of default shall have 
occurred and be continuing thereunder. 

(b) Conditions Precedent to Effective Date. 

i. The following are conditions precedent to the Effective Date of the 
Amended Plan: 

1. the Confirmation Order shall have been entered and shall be in full 
force and effect and no stay thereof shall be in effect; 

2. no event of default under the DIP Documents shall have occurred 
or be continuing and an acceleration of the obligations or 
termination of the DIP Lenders’ commitments under the DIP 
Documents shall not have occurred; 

3. all actions, documents, and agreements necessary to implement 
and consummate the Amended Plan shall have been effected or 
executed and binding on all parties thereto and, to the extent 
required, filed with the applicable governmental units in 
accordance with applicable laws; 

4. all applicable governmental, regulatory and/or third-party 
approvals and consents, including FCC Approval, approval of 
State PUCs, and Bankruptcy Court approval, necessary in 
connection with the transactions contemplated by the Amended 
Plan shall have been obtained (including approval of the FCC 
Applications), not be subject to unfulfilled conditions, and be in 
full force and effect, and all applicable waiting periods shall have 
expired without any action being taken or threatened by any 
competent authority that would restrain, prevent, or otherwise 
impose materially adverse conditions on such transactions;  

5. the RSA shall not have been terminated and shall be in full force 
and effect, and no notice shall have been delivered in accordance 
with the RSA that, upon expiration of a cure period, would give 
rise to a Lender Termination Event (as defined in the RSA; 

6. all accrued and unpaid Restructuring Expenses shall have been 
paid in Cash to the extent invoiced at least two (2) business days 
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prior to the Effective Date (or such shorter period as the Debtors 
may agree);  

7. the Global Settlement shall have been approved without material 
modification (unless the modification is consented to by the 
Debtors, the Requisite First Lien Lenders and the Creditors’ 
Committee); 

8. the Amended Organizational Documents shall have been filed 
with the appropriate governmental authority, as applicable;  

9. the Special Warrant Agreement shall have been executed and 
delivered, and any conditions precedent to effectiveness contained 
therein have been satisfied or waived in accordance therewith; and 

10. the New First Lien Credit Documents and the New Exit Facility 
Credit Documents, shall (i) have been (or deemed) executed and 
delivered, and any conditions precedent to effectiveness contained 
therein have been satisfied or waived in accordance therewith, (ii) 
be in full force and effect and binding upon the relevant parties; 
and (iii) contain terms and conditions consistent in all material 
respects with the RSA. 

ii.  Notwithstanding when a condition precedent to the Effective Date 
occurs, for purposes of the Amended Plan, such condition precedent 
shall be deemed to have occurred simultaneously upon the occurrence 
of the applicable conditions precedent to the Effective Date; provided, 
that to the extent a condition precedent (a “Prerequisite Condition”) 
may be required to occur prior to another condition precedent (a 
“Subsequent Condition”) then, for purposes of the Amended Plan, the 
Prerequisite Condition shall be deemed to have occurred immediately 
prior to a Subsequent Condition regardless of when such Prerequisite 
Condition or Subsequent Condition shall have occurred. 

(c) Waiver of Conditions Precedent. 

i. Except as otherwise provided in the Amended Plan, all actions required 
to be taken on the Effective Date shall take place and shall be deemed to 
have occurred simultaneously and no such action shall be deemed to 
have occurred prior to the taking of any other such action.  Each of the 
conditions precedent in Section 9.1 and Section 9.2 of the Amended Plan 
may be waived in writing by the Debtors with the prior written consent 
of (i) the Requisite First Lien Lenders, which consent shall not be 
unreasonably withheld (and, solely with respect to the condition set forth 
in Section 9.1(d) and 9.2(a)(ii) of the Amended Plan, with the consent 
of the DIP Agent, such consent not to be unreasonably withheld) without 
leave of or order of the Bankruptcy Court, and (ii) the Creditors’ 
Committee, with respect to Section 9.2(a)(vii) of the Amended Plan, 
which consent shall not be unreasonably withheld.  If the Amended Plan 
is confirmed for fewer than all of the Debtors as provided for in Section 
5.16 of the Amended Plan, only the conditions applicable to the Debtor 
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or Debtors for which the Amended Plan is confirmed must be satisfied 
or waived for the Effective Date to occur as to such Debtors. 

ii. The stay of the Confirmation Order pursuant to Bankruptcy Rule
3020(e) shall be deemed waived by and upon the entry of the
Confirmation Order, and the Confirmation Order shall take effect
immediately upon its entry.

(d) Effect of Failure of a Condition.

If the conditions listed in Section 9.2 of the Amended Plan are not satisfied or waived in accordance with 
Section 9.2(c)(1) of the Amended Plan on or before the first Business Day that is more than sixty (60) 
days after the date on which the Confirmation Order is entered or by such later date as set forth by the 
Debtors in a notice filed with the Bankruptcy Court prior to the expiration of such period, the Amended 
Plan shall be null and void in all respects and nothing contained in the Amended Plan or the Disclosure 
Statement shall (a) constitute a waiver or release of any Claims by or against or any Interests in the 
Debtors, (b) prejudice in any manner the rights of any Entity, or (c) constitute an admission, 
acknowledgement, offer, or undertaking by the Debtors, the Requisite First Lien Lenders, or any other 
Entity. 

I. Effect of Confirmation of Plan.

(a) Vesting of Assets.

On the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, all remaining property 
of the Debtors’ Estates shall vest in the Reorganized Debtors free and clear of all Claims, Liens, 
encumbrances, charges, and other interests, except as provided pursuant to the Amended Plan, the 
Confirmation Order, the Litigation Trust Agreement, the New First Lien Credit Documents, or the New 
Exit Facility Credit Documents.  On and after the Effective Date, the Reorganized Debtors may take any 
action, including, without limitation, the operation of its businesses; the use, acquisition, sale, lease and 
disposition of property; and the entry into transactions, agreements, understandings, or arrangements, 
whether in or other than in the ordinary course of business, and execute, deliver, implement, and fully 
perform any and all obligations, instruments, documents, and papers or otherwise in connection with any 
of the foregoing, free of any restrictions of the Bankruptcy Code or Bankruptcy Rules and in all respects as 
if there were no pending cases under any chapter or provision of the Bankruptcy Code, except as expressly 
provided in the Amended Plan. Without limiting the foregoing, the Reorganized Debtors may pay the 
charges that they incur on or after the Effective Date for professional fees, disbursements, expenses, or 
related support services without application to the Bankruptcy Court.   

(b) Binding Effect.

As of the Effective Date, the Amended Plan shall bind all holders of Claims against and Interests in the 
Debtors and their respective successors and assigns, notwithstanding whether any such holders (a) were 
Impaired or Unimpaired under the Amended Plan; (b) were deemed to accept or reject the Amended Plan; 
(c) failed to vote to accept or reject the Amended Plan; (d) voted to reject the Amended Plan; or (e) received
any distribution under the Amended Plan.

(c) Discharge of Claims and Termination of Interests.

Upon the Effective Date, and in consideration of the distributions to be made hereunder, except as otherwise 
expressly provided under the Amended Plan, each holder (as well as any representatives, trustees, or agents 
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on behalf of each holder) of a Claim or Interest and any Affiliate of such holder shall be deemed to have 
forever waived, released, and discharged the Debtors, to the fullest extent permitted by section 1141 of the 
Bankruptcy Code, of and from any and all Claims, Interest, rights, and liabilities that arose prior to the 
Effective Date.  Upon the Effective Date, all such Entities shall be forever precluded and enjoined, pursuant 
to section 524 of the Bankruptcy Code, from prosecuting or asserting any such discharged Claim against or 
terminated Interest in the Debtors against the Debtors, the Reorganized Debtors, or any of their Assets or 
property, whether or not such holder has filed a proof of Claim and whether or not the facts or legal bases 
therefor were known or existed prior to the Effective Date. 

(d) Term of Injunctions or Stays. 

Unless otherwise provided under the Amended Plan, the Confirmation Order, or in a Final Order of the 
Bankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Cases under 
section 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date, shall 
remain in full force and effect until the later of the Effective Date and the date indicated in the order 
providing for such injunction or stay. 

(e) Injunction. 

i. Upon entry of the Confirmation Order, all holders of Claims and 
Interests and other parties in interest, along with their respective present 
or former employees, agents, officers, directors, principals, and 
Affiliates, shall be enjoined from taking any actions to interfere with the 
implementation or consummation of the Amended Plan in relation to 
any Claim or Interest extinguished, discharged, or released pursuant to 
the Amended Plan. 

ii.  Except as expressly provided in the Amended Plan, the Confirmation 
Order, or a separate order of the Bankruptcy Court or as agreed to by the 
Debtors and a holder of a Claim against or Interest in the Debtors, all 
Entities who have held, hold, or may hold Claims against or Interests in 
the Debtors (whether proof of such Claims or Interests has been filed or 
not and whether or not such Entities vote in favor of, against or abstain 
from voting on the Amended Plan or are presumed to have accepted or 
deemed to have rejected the Amended Plan) and other parties in interest, 
along with their respective present or former employees, agents, 
officers, directors, principals, and Affiliates are permanently enjoined, 
on and after the Effective Date, solely with respect to any Claims, 
Interests, and Causes of Action that will be or are extinguished, 
discharged, or released pursuant to the Amended Plan from 
(i) commencing, conducting, or continuing in any manner, directly or 
indirectly, any suit, action, or other proceeding of any kind (including, 
without limitation, any proceeding in a judicial, arbitral, administrative 
or other forum) against or affecting the Debtors, the Reorganized 
Debtors, or the Litigation Trust, or the property of any of the Debtors, 
the Reorganized Debtors, or the Litigation Trust; (ii) enforcing, levying, 
attaching (including, without limitation, any prejudgment attachment), 
collecting, or otherwise recovering by any manner or means, whether 
directly or indirectly, any judgment, award, decree, or order against the 
Debtors, the Reorganized Debtors, or the Litigation Trust, or the 
property of any of the Debtors, the Reorganized Debtors, or the 
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Litigation Trust; (iii) creating, perfecting, or otherwise enforcing in any 
manner, directly or indirectly, any encumbrance of any kind against the 
Debtors, the Reorganized Debtors, or the Litigation Trust, or the 
property of any of the Debtors, the Reorganized Debtors, or the 
Litigation Trust; (iv) asserting any right of setoff, directly or indirectly, 
against any obligation due from the Debtors, the Reorganized Debtors, 
or the Litigation Trust, or against property or interests in property of any 
of the Debtors, the Reorganized Debtors, or the Litigation Trust, except 
as contemplated or Allowed by the Amended Plan; and (v) acting or 
proceeding in any manner, in any place whatsoever, that does not 
conform to or comply with the provisions of the Amended Plan. 

iii.  Each holder of an Allowed Claim or Interest extinguished, discharged, 
or released pursuant to the Amended Plan will be deemed to have 
affirmatively and specifically consented to be bound by the Amended 
Plan, including, without limitation, the injunctions set forth in section 
10.5 of the Amended Plan. 

iv. The injunctions in section 10.5 of the Amended Plan shall extend to any 
successors of the Debtors, the Reorganized Debtors, and the Litigation 
Trust, and their respective property and interests in property. 

(f) Releases.  

i. Estate Releases. 

As of the Effective Date, pursuant to section 1123(b) of the Bankruptcy Code, except for the rights that 
remain in effect from and after the Effective Date to enforce the Amended Plan and the Definitive 
Documents, for good and valuable consideration, the adequacy of which is hereby confirmed, including, 
without limitation, the service of the Released Parties to facilitate the reorganization of the Debtors and the 
implementation of the restructuring, and except as otherwise provided in the Amended Plan or in the 
Confirmation Order, the Released Parties will be deemed expressly, conclusively, absolutely, 
unconditionally, irrevocably and forever released and discharged, to the maximum extent permitted by law, 
by the Debtors and their Estates, the Reorganized Debtors, and the Litigation Trust, from any and all Claims, 
obligations, suits, judgments, damages, demands, debts, rights, Causes of Action, remedies, losses, and 
liabilities whatsoever, including any derivative claims, asserted or assertable on behalf of the Debtors, or 
the Reorganized Debtors, as applicable, the Litigation Trust, or the Estates, or their respective successors, 
predecessors, assigns, and representatives and any and all other Persons or Entities that may purport to 
assert any Cause of Action derivatively, by or through the foregoing, whether liquidated or unliquidated, 
fixed or contingent, matured or unmatured, known or unknown, foreseen or unforeseen, existing or 
hereafter arising, in law, equity, contract, tort, by statute, violations of federal or state securities law, or 
otherwise, that the Debtors or the Reorganized Debtors (as applicable), the Litigation Trust, or the Estates 
would have been legally entitled to assert in their own right (whether individually or collectively) or on 
behalf of the holder of any Claim or Interest or other Person, based on or relating to, or in any manner 
arising prior to the Effective Date from, in whole or in part, the Debtors, the Chapter 11 Cases, the pre- and 
postpetition marketing and sale process, the purchase, sale, or rescission of the purchase or sale of any 
Security of the Debtors, the subject matter of, or the transactions or events giving rise to, any Claim or 
Interest that is treated in the Amended Plan, the Prepetition First Lien Credit Documents, the Prepetition 
Super Senior Credit Documents, the Forbearance Agreement (as defined in the RSA), the DIP Documents, 
the business or contractual arrangements between any of the Debtors and any Released Party, the 
restructuring, the restructuring of any Claim or Interest before or during the Chapter 11 Cases, the 
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Disclosure Statement, the RSA, and the Amended Plan (including, for the avoidance of doubt, the Plan 
Supplement) and related agreements, instruments, and other documents (including the Definitive 
Documents), and the negotiation, formulation, or preparation of any documents or transactions in 
connection with any of the foregoing, the solicitation of votes with respect to the Amended Plan, the pursuit 
of the confirmation and consummation of the Amended Plan, or any other act or omission, in all cases based 
upon any act or omission, transaction, agreement, event or other occurrence taking place on or before the 
Effective Date; provided, that nothing in Section 10.6(a) of the Amended Plan shall be construed to release 
the Released Parties from gross negligence, willful misconduct, or fraud as determined by a Final Order; 
provided, further, that nothing in Section 10.6(a) of the Amended Plan shall be construed to release the 
obligations of Vector SPV (as defined in the Prepetition First Lien Credit Agreement) arising under the 
Vector Subordinated Note (as defined in the Prepetition First Lien Credit Agreement).  The Debtors, the 
Reorganized Debtors and their Estates, and the Litigation Trust, or their respective successors, predecessors, 
assigns, and representatives and any and all other Persons or Entities that may purport to assert any Cause 
of Action derivatively, by or through the foregoing, shall be permanently enjoined from prosecuting any of 
the foregoing Claims or Causes of Action released under Section 10.6(a) of the Amended Plan against each 
of the Released Parties.  Notwithstanding anything to the contrary in the foregoing or in the Amended Plan, 
the releases set forth above do not release any post-Effective Date obligations of any Entity under the 
Amended Plan, the Confirmation Order, the Litigation Trust Agreement, or any document, instrument, or 
agreement (including those set forth in the Plan Supplement) executed to implement the Amended Plan. 

ii.  Consensual Releases by Holders of Impaired Claims. 

As of the Effective Date, except (i) for the right to enforce the Amended Plan or any right or obligation 
arising under the Definitive Documents that remains in effect or becomes effective after the Effective Date 
or (ii) as otherwise expressly provided in the Amended Plan or in the Confirmation Order, in exchange for 
good and valuable consideration, the adequacy of which is hereby confirmed, including the obligations of 
the Debtors under the Amended Plan and the contributions of the Released Parties to facilitate and 
implement the Amended Plan, to the fullest extent permissible under applicable law, as such law may be 
extended or integrated after the Effective Date, the Released Parties shall be deemed expressly, 
conclusively, absolutely, unconditionally, irrevocably and forever, released, and discharged by: 

a. the holders of Impaired Claims who voted to accept the Amended Plan; 

b. the Consenting First Lien Lenders;  

c. the Creditors’ Committee and each of its members in their capacity as such; and 

d. with respect to any Entity in the foregoing clauses (a) through (c), such Entity’s 
(x) predecessors, successors and assigns, (y) subsidiaries, Affiliates, managed 
accounts or funds, managed or controlled by such Entity and (z) all Persons 
entitled to assert Claims through or on behalf of such Entities with respect to the 
matters for which the releasing entities are providing releases. 

in each case, from any and all Claims, Interests, or Causes of Action whatsoever, including any derivative 
Claims asserted on behalf of a Debtor, whether known or unknown, foreseen or unforeseen, existing or 
hereafter arising, in law, equity, contract, tort, by statute, violation of federal or state securities law, or 
otherwise, that such Entity would have been legally entitled to assert (whether individually or collectively), 
based on, relating to, or arising prior to the Effective Date from, in whole or in part, the Debtors, the 
restructuring, the Chapter 11 Cases, the pre- and postpetition marketing and sale process, the purchase, sale 
or rescission of the purchase or sale of any security of the Debtors or Reorganized Debtors, the subject 
matter of, or the transactions or events giving rise to, any Claim or Interest that is treated in the Amended 
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Plan, the Prepetition First Lien Credit Documents, the Prepetition Super Senior Credit Documents, the 
Forbearance Agreement (as defined in the RSA), the DIP Documents, the business or contractual 
arrangements between any Debtor and any Released Party, the restructuring of Claims and Interests before 
or during the Chapter 11 Cases, the negotiation, formulation, preparation, or consummation of the Amended 
Plan (including the Plan Supplement), the RSA, the Definitive Documents, or any related agreements, 
instruments, or other documents, the solicitation of votes with respect to the Amended Plan, the pursuit of 
the confirmation and consummation of the Amended Plan, in all cases based upon any act or omission, 
transaction, agreement, event or other occurrence taking place on or before the Effective Date; provided, 
that nothing in Section 10.6(b) of the Amended Plan shall be construed to release the Released Parties from 
gross negligence, willful misconduct, or fraud as determined by a Final Order.  The Persons and Entities in 
(a) through (d) of Section 10.6(b) of the Amended Plan shall be permanently enjoined from prosecuting 
any of the foregoing Claims or Causes of Action released under Section 10.6(b) of the Amended Plan 
against each of the Released Parties.  Notwithstanding anything to the contrary in the foregoing or in the 
Amended Plan, the releases set forth above do not release any post-Effective Date obligations of any Entity 
under the Amended Plan, the Confirmation Order, the Litigation Trust Agreement, or any document, 
instrument, or agreement (including those set forth in the Plan Supplement) executed to implement the 
Amended Plan. 

(g) Exculpation. 

To the maximum extent permitted by applicable law and without affecting or limiting either the estate 
release set forth in Section 10.5 or the consensual releases by holders of Impaired Claims set forth in Section 
10.6, and notwithstanding anything in the Amended Plan to the contrary, no Exculpated Party will have or 
incur, and each Exculpated Party is hereby released and exculpated from, any claim, obligation, suit, 
judgment, damage, demand, debt, right, cause of action, remedy, loss, and liability for any claim in 
connection with or arising out of the administration of the Chapter 11 Cases, the postpetition marketing and 
sale process, the postpetition purchase, sale, or rescission of the purchase or sale of any security of the 
Debtors; the negotiation and pursuit of the Disclosure Statement, the RSA, the Reorganization Transaction, 
the Amended Plan, the solicitation of votes for, or confirmation of, the Amended Plan or the Litigation 
Trust Agreement; the funding or consummation of the Amended Plan; the occurrence of the Effective Date; 
the administration of the Amended Plan or the property to be distributed under the Amended Plan, including 
but not limited to the issuance and distribution of the Litigation Trust Interests; the issuance of Securities 
under or in connection with the Amended Plan; or the transactions in furtherance of any of the foregoing; 
provided, that nothing in Section 10.7 of the Amended Plan shall be construed to release or exculpate an 
Exculpated Party from gross negligence, willful misconduct, or fraud as determined by a Final Order; 
provided, further, that nothing in Section 10.7 of the Amended Plan shall be construed to release the 
obligations of Vector SPV (as defined in the Prepetition First Lien Credit Agreement) arising under the 
Vector Subordinated Note (as defined in the Prepetition First Lien Credit Agreement).  Each Exculpated 
Party has, and upon consummation of the Amended Plan shall be deemed to have, participated in good faith 
and in compliance with the applicable laws with regard to the restructuring of Claims and Interests in the 
Chapter 11 Cases and in connection with the Reorganization Transaction, the negotiation, formulation, or 
preparation of the agreements, instruments, or other documents pursuant to the Amended Plan, and the 
solicitation and distribution of the Amended Plan and, therefore, is not, and on account of such distributions 
shall not be, liable at any time for the violation of any applicable law, rule, or regulation governing the 
solicitation of acceptances or rejections of the Amended Plan or such distributions made pursuant to the 
Amended Plan. 

(h) Limitations on Executable Assets with Respect to Certain Causes of 
Action. 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 75 of 377



 

65 
 
WEIL:\97171739\1\47019.0003 

Any recovery by or on behalf of the Litigation Trust (and the beneficiaries thereof) on account of any 
Litigation Trust Causes of Action or the Reorganized Debtors on account of any Causes of Action against 
any Independent Director, solely in his capacity as a director of the Debtors prior to the Effective Date, 
including in each case by way of settlement or judgment, shall be limited to the Debtors’ available D&O 
Policies’ combined limits, after payment from such D&O Policies of any and all covered costs and expenses 
incurred by the covered parties in connection with the defense of any such Causes of Action (the “D&O 
Insurance Coverage”).  No party, including the Litigation Trust or the Reorganized Debtors, shall execute, 
garnish or otherwise attempt to collect on any settlement or judgment upon any assets of the Independent 
Directors on account of any Litigation Trust Causes of Action or Causes of Action (other than D&O 
Insurance Coverage to the extent that is an asset of the Independent Directors).  In the event D&O Insurance 
Coverage is denied for any settlement or judgment in the Litigation Trust’s or the Reorganized Debtors’ 
favor, the Independent Directors shall assign any claims for coverage or other rights of recovery they may 
have against the D&O Policy insurers to the Litigation Trust or the Reorganized Debtors, as applicable. In 
agreeing to this, the Independent Directors do not admit liability and can at no point confirm that there is 
D&O Insurance Coverage for any recovery by or on behalf of the Litigation Trust (and the beneficiaries 
thereof) on account of any Litigation Trust Causes of Action or the Reorganized Debtors on account of any 
Causes of Action against any Independent Director. 

(i) SEC Rights and Powers. 

Notwithstanding any language to the contrary contained in the Amended Plan, Disclosure Statement or the 
Confirmation Order, no provision of the Amended Plan or the Confirmation Order shall (i) preclude the 
SEC from enforcing its police or regulatory powers; or (ii) enjoin, limit, impair or delay the SEC from 
commencing or continuing any claims, causes of action, proceedings or investigations against any non-
Debtor person or non-Debtor entity in any forum. 

(j) FCC Rights and Powers. 

No provision in the Amended Plan or the Confirmation Order relieves the Debtors or the Reorganized 
Debtors from their obligations to comply with the Communications Act of 1934, as amended, and the rules, 
regulations and orders promulgated thereunder by the FCC.  No transfer of any FCC license or authorization 
held by Debtors or transfer of control of any Debtor, or transfer of control of a FCC licensee controlled by 
Debtors shall take place prior to the issuance of FCC regulatory approval for such transfer pursuant to 
applicable FCC regulations.  The FCC’s rights and powers to take any action pursuant to its regulatory 
authority including, but not limited to, imposing any regulatory conditions on any of the above described 
transfers, are fully preserved, and nothing in the Amended Plan shall proscribe or constrain the FCC’s 
exercise of such power or authority. 

(k) Subordinated Claims. 

The allowance, classification, and treatment of all Allowed Claims and Interests and the respective 
distributions and treatments under the Amended Plan take into account and conform to the relative priority 
and rights of the Claims and Interests in each Class in connection with any contractual, legal, and equitable 
subordination rights relating thereto, whether arising under general principles of equitable subordination, 
section 510(b) of the Bankruptcy Code, or otherwise.  Pursuant to section 510 of the Bankruptcy Code, the 
Debtors (or the Litigation Trust, solely with respect to General Unsecured Claims) reserve the right, with 
the consent of the Required First Lien Lenders, which consent shall not be unreasonably withheld, to 
reclassify any Allowed Claim or Interest in accordance with any contractual, legal, or equitable 
subordination relating thereto. 
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(l) Retention of Causes of Action/Reservation of Rights. 

Except as otherwise provided in Sections 10.5, 10.6, and 10.7 of the Amended Plan, nothing contained in 
the Amended Plan or the Confirmation Order shall be deemed to be a waiver or relinquishment of any 
rights, Claims, Causes of Action (including, for the avoidance of doubt, Litigation Trust Causes of Action), 
rights of setoff or recoupment, or other legal or equitable defenses that the Debtors had immediately prior 
to the Effective Date on behalf of their Estates or itself in accordance with any provision of the Bankruptcy 
Code or any applicable non-bankruptcy law, including, without limitation, any affirmative Causes of Action 
against parties with a relationship with the Debtors including actions arising under chapter 5 of the 
Bankruptcy Code.  Except as provided in any order entered by the Bankruptcy Court, the Reorganized 
Debtors or the Litigation Trust Oversight Committee, in connection with the pursuit of Litigation Trust 
Causes of Action or objection to General Unsecured Claims, shall have, retain, reserve, and be entitled to 
assert all such Claims, Causes of Action, rights of setoff or recoupment, and other legal or equitable 
defenses as fully as if the Chapter 11 Cases had not been commenced, and all of the Debtors’ legal and 
equitable rights in respect of any Unimpaired Claim may be asserted after the Confirmation Date and 
Effective Date to the same extent as if the Chapter 11 Cases had not been commenced.  Notwithstanding 
the foregoing, the Debtors and the Reorganized Debtors shall not retain any Claims or Causes of Action 
released or barred pursuant to the Amended Plan against the Released Parties.  

(m) Solicitation of Plan. 

As of and subject to the occurrence of the Confirmation Date:  (a) the Debtors shall be deemed to have 
solicited acceptances of the Amended Plan in good faith and in compliance with the applicable provisions 
of the Bankruptcy Code, including without limitation, sections 1125(a) and (e) of the Bankruptcy Code, 
and any applicable non-bankruptcy law, rule, or regulation governing the adequacy of disclosure in 
connection with such solicitation; and (b) the Debtors and each of their respective directors, officers, 
employees, Affiliates, agents, financial advisors, investment bankers, professionals, accountants, and 
attorneys shall be deemed to have participated in good faith and in compliance with the applicable 
provisions of the Bankruptcy Code in the offer and issuance of any securities under the Amended Plan, and 
therefore are not, and on account of such offer, issuance, and solicitation shall not be, liable at any time for 
any violation of any applicable law, rule, or regulation governing the solicitation of acceptances or 
rejections of the Amended Plan or the offer and issuance of any securities under the Amended Plan. 

(n) Corporate and Limited Liability Company Action. 

Upon the Effective Date, all actions contemplated by the Amended Plan shall be deemed authorized and 
approved in all respects, including (a) those set forth in Sections 5.5 and 5.6 of the Amended Plan; (b) the 
performance of the RSA; and (c) all other actions contemplated by the Amended Plan (whether to occur 
before, on, or after the Effective Date), in each case, in accordance with and subject to the terms hereof.  
All matters provided for in the Amended Plan involving the corporate, limited liability company or 
partnership structure of the Debtors or the Reorganized Debtors, and any corporate, limited liability 
company or partnership action required by the Debtors or the Reorganized Debtors in connection with the 
Amended Plan shall be deemed to have occurred and shall be in effect, without any requirement of further 
action by the Security holders, directors, managers, limited partners or officers of the Debtors or the 
Reorganized Debtors.  On or (as applicable) before the Effective Date, the authorized officers of the Debtors 
or the Reorganized Debtors, as applicable, shall be authorized and directed to issue, execute, and deliver 
the agreements, documents, Securities, and instruments contemplated by the Amended Plan (or necessary 
or desirable to effect the transactions contemplated by the Amended Plan) in the name and on behalf of the 
Reorganized Debtors, including, but not limited to: (i) the Amended Organizational Documents; (ii) the 
New First Lien Credit Agreement; (iii) the New Exit Facility Credit Agreement; (iv) the Litigation Trust 
Agreement; and (v) any and all other agreements, documents, securities, and instruments relating to the 
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foregoing.  The authorizations and approvals contemplated by Section 10.11 of the Amended Plan shall be 
effective notwithstanding any requirements under non-bankruptcy law. 

J. Retention of Jurisdiction. 

(a) Retention of Jurisdiction. 

On and after the Effective Date, the Bankruptcy Court shall retain non-exclusive jurisdiction over all 
matters arising in, arising under, and related to the Chapter 11 Cases for, among other things, the following 
purposes: 

i. to hear and determine motions and/or applications for the assumption or 
rejection of executory contracts or unexpired leases, including 
Assumption Disputes, and the allowance, classification, priority, 
compromise, estimation, or payment of Claims resulting therefrom; 

ii.  to determine any motion, adversary proceeding, application, contested 
matter, and other litigated matter pending on or commenced after the 
Confirmation Date; 

iii.  to ensure that distributions to holders of Allowed Claims are 
accomplished as provided for in the Amended Plan and Confirmation 
Order and to adjudicate any and all disputes arising from or relating to 
distributions under the Amended Plan, including, cases, controversies, 
suits, disputes, or Causes of Action with respect to the repayment or 
return of distributions and the recovery of additional amounts owed by 
the holder of a Claim or Interest for amounts not timely paid; 

iv. to consider the allowance, classification, priority, compromise, 
estimation, or payment of any Claim; 

v. to resolve disputes concerning Disputed Claims or the administration 
thereof; 

vi. to hear and determine all Fee Claims and Restructuring Expenses; 

vii.  to hear and resolve any dispute over the application to any Claim of any 
limit on the allowance of such Claim set forth in sections 502 or 503 of 
the Bankruptcy Code, other than defenses or limits that are asserted 
under non-bankruptcy law pursuant to section 502(b)(1) of the 
Bankruptcy Code; 

viii.  to enter, implement, or enforce such orders as may be appropriate in the 
event the Confirmation Order is for any reason stayed, reversed, 
revoked, modified, or vacated; 

ix. to issue injunctions, enter and implement other orders, and take such 
other actions as may be necessary or appropriate to restrain interference 
by any Entity with the consummation, implementation, or enforcement 
of the Amended Plan, the Confirmation Order, or any other order of the 
Bankruptcy Court; 
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x. to hear and determine any application to modify the Amended Plan in 
accordance with section 1127 of the Bankruptcy Code, to remedy any 
defect or omission or reconcile any inconsistency in the Amended Plan, 
or any order of the Bankruptcy Court, including the Confirmation Order, 
in such a manner as may be necessary to carry out the purposes and 
effects thereof; 

xi. to hear and determine disputes arising in connection with the 
interpretation, implementation, or enforcement of the Amended Plan, 
the Plan Supplement, the Global Settlement, the Litigation Trust 
Agreement, the Confirmation Order, or any agreement, instrument, or 
other document governing or relating to any of the foregoing; 

xii.  to take any action and issue such orders as may be necessary to construe, 
interpret, enforce, implement, execute, and consummate the Amended 
Plan; 

xiii.  to determine such other matters and for such other purposes as may be 
provided in the Confirmation Order; 

xiv. to hear and determine matters concerning state, local, and federal taxes 
in accordance with sections 346, 505, and 1146 of the Bankruptcy Code 
(including any requests for expedited determinations under section 
505(b) of the Bankruptcy Code); 

xv. to hear, adjudicate, decide, or resolve any and all matters related to 
Article X of the Amended Plan, including, without limitation, the 
releases, discharge, exculpations, and injunctions issued thereunder; 

xvi. to recover all Assets of the Debtors and property of the Debtors’ Estates, 
wherever located;  

xvii.  to resolve any disputes concerning whether an Entity had sufficient 
notice of the Chapter 11 Cases, the Disclosure Statement, any 
solicitation conducted in connection with the Chapter 11 Cases, any bar 
date established in the Chapter 11 Cases, or any deadline for responding 
or objecting to a Cure Amount, in each case, for the purpose of 
determining whether a Claim or Interest is discharged hereunder or for 
any other purpose; 

xviii.  to hear and determine any rights, Claims, or Causes of Action held by 
or accruing to the Reorganized Debtors or the Litigation Trust pursuant 
to the Bankruptcy Code or pursuant to any federal statute or legal theory;  

xix. to enter one or more final decrees closing the Chapter 11 Cases; and 

xx. to hear and determine any other matters related hereto and not 
inconsistent with the Bankruptcy Code and title 28 of the United States 
Code. 
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(b) Courts of Competent Jurisdiction. 

If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or is otherwise 
without jurisdiction over any matter arising out of the Amended Plan, such abstention, refusal, or failure of 
jurisdiction shall have no effect upon and shall not control, prohibit, or limit the exercise of jurisdiction by 
any other court having competent jurisdiction with respect to such matter. 

K. Miscellaneous Amended Plan Provisions. 

(a) Payment of Statutory Fees. 

On the Effective Date and thereafter as may be required, the Reorganized Debtors shall pay all fees incurred 
pursuant to sections 1911 through 1930 of chapter 123 of title 28 of the United States Code, together with 
interest, if any, pursuant to section 3717 of title 31 of the United States Code with the Chapter 11 Cases, or 
until such time as a final decree is entered closing the Chapter 11 Cases, a Final Order converting the 
Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code is entered, or a Final Order dismissing 
the Chapter 11 Cases is entered. 

(b) Substantial Consummation of the Amended Plan. 

On the Effective Date, the Amended Plan shall be deemed to be substantially consummated under sections 
1101 and 1127(b) of the Bankruptcy Code. 

(c) Plan Supplement. 

The Plan Supplement shall be filed with the Clerk of the Bankruptcy Court.  Upon its filing with the 
Bankruptcy Court, the Plan Supplement may be inspected in the office of the Clerk of the Bankruptcy Court 
during normal court hours.  Documents included in the Plan Supplement will be posted at the website of 
the Debtors’ notice, claims, and solicitation agent. 

(d) Request for Expedited Determination of Taxes. 

The Debtors shall have the right to request an expedited determination under section 505(b) of the 
Bankruptcy Code with respect to tax returns filed, or to be filed, for any and all taxable periods ending after 
the Commencement Date through the dissolution of the Debtors. 

(e) Exemption from Certain Transfer Taxes. 

Pursuant to section 1146 of the Bankruptcy Code, (a) the issuance, transfer or exchange of any securities, 
instruments or documents, (b) the creation of any Lien, mortgage, deed of trust, or other security interest, 
(c) the making or assignment of any lease or sublease or the making or delivery of any deed or other 
instrument of transfer under, pursuant to, in furtherance of, or in connection with the Amended Plan, 
including, without limitation, any deeds, bills of sale, or assignments executed in connection with any of 
the transactions contemplated under the Amended Plan or the reinvesting, transfer, or sale of any real or 
personal property of the Debtors pursuant to, in implementation of or as contemplated in the Amended Plan 
(whether to one or more of the Reorganized Debtors or otherwise), (d) the grant of collateral under the New 
Exit Facility and the New First Lien Credit Facility, and (e) the issuance, renewal, modification, or securing 
of indebtedness  by such means, and the making, delivery or recording of any deed or other instrument of 
transfer under, in furtherance of, or in connection with, the Amended Plan, including, without limitation, 
the Confirmation Order, shall not be subject to any document recording tax, stamp tax, conveyance fee, or 
other similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial Code 
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filing or recording fee, regulatory filing or recording fee, sales tax, use tax, or other similar tax or 
governmental assessment.  Consistent with the foregoing, each recorder of deeds or similar official for any 
county, city, or governmental unit in which any instrument hereunder is to be recorded shall, pursuant to 
the Confirmation Order, be ordered and directed to accept such instrument without requiring the payment 
of any filing fees, documentary stamp tax, deed stamps, stamp tax, transfer tax, intangible tax, or similar 
tax. 

(f) Amendments. 

i. Plan Modifications.  Subject to the terms of the RSA, (i) the Debtors 
reserve the right, in accordance with the Bankruptcy Code and the 
Bankruptcy Rules, to amend or modify the Amended Plan prior to the 
entry of the Confirmation Order, including amendments or 
modifications to satisfy section 1129(b) of the Bankruptcy Code, and 
(ii) after entry of the Confirmation Order, the Debtors may, upon order 
of the Court, amend, modify or supplement the Amended Plan in the 
manner provided for by section 1127 of the Bankruptcy Code or as 
otherwise permitted by law, in each case without additional disclosure 
pursuant to section 1125 of the Bankruptcy Code.  In addition, after the 
Confirmation Date, so long as such action does not materially and 
adversely affect the treatment of holders of Allowed Claims or Allowed 
Interests pursuant to the Amended Plan and subject to the reasonable 
consent of the Requisite First Lien Lenders (and the Creditors’ 
Committee, solely as it pertains to the Global Settlement or treatment 
of General Unsecured Claims), the Debtors may remedy any defect or 
omission or reconcile any inconsistencies in the Amended Plan or the 
Confirmation Order with respect to such matters as may be necessary 
to carry out the purposes or effects of the Amended Plan, and any 
holder of a Claim or Interest that has accepted the Amended Plan shall 
be deemed to have accepted the Amended Plan as amended, modified, 
or supplemented. 

ii.  Other Amendments.  Subject to the terms of the RSA, before the 
Effective Date, the Debtors may make appropriate technical 
adjustments and modifications to the Amended Plan and the documents 
contained in the Plan Supplement without further order or approval of 
the Bankruptcy Court. 

(g) Effectuating Documents and Further Transactions. 

Each of the officers, managers, limited partners or members of the Reorganized Debtors is authorized to 
execute, deliver, file, or record such contracts, instruments, releases, indentures, and other agreements or 
documents and take such reasonable actions as may be necessary or appropriate to effectuate and further 
evidence the terms and conditions of the Amended Plan. 

(h) Revocation or Withdrawal of Plan. 

Subject to the terms of the RSA, the Debtors reserve the right to revoke or withdraw the Amended Plan 
prior to the Effective Date.  If the Amended Plan has been revoked or withdrawn prior to the Effective Date, 
or if confirmation or the occurrence of the Effective Date does not occur, then:  (a) the Amended Plan shall 
be null and void in all respects; (b) any settlement or compromise embodied in the Amended Plan (including 
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the fixing or limiting to an amount any Claim or Interest or Class of Claims or Interests), assumption of 
executory contracts or unexpired leases affected by the Amended Plan, and any document or agreement 
executed pursuant to the Amended Plan shall be deemed null and void; and (c) nothing contained in the 
Amended Plan shall (i) constitute a waiver or release of any Claim by or against, or any Interest in, the 
Debtors or any other Entity; (ii) prejudice in any manner the rights of the Debtors or any other Entity; or 
(iii) constitute an admission of any sort by the Debtors, any Consenting First Lien Lenders, or any other 
Entity.  This provision shall have no impact on the rights of the Consenting First Lien Lenders or the 
Debtors, as set forth in the RSA, in respect of any such revocation or withdrawal. 

(i) Dissolution of Statutory Committees. 

On the Effective Date, any statutory committee (a “Committee”) formed in these Chapter 11 Cases shall 
dissolve and, on the Effective Date, each member (including each officer, director, employee, or agent 
thereof) of such Committee and each professional retained by such Committee shall be released and 
discharged from all rights, duties, responsibilities, and obligations arising from, or related to, the Debtors, 
their membership on such Committee, the Amended Plan, or the Chapter 11 Cases, except with respect to 
any matters concerning any Fee Claims held or asserted by any professional retained by such Committee. 

(j) Severability of Plan Provisions. 

If, before the entry of the Confirmation Order, any term or provision of the Amended Plan is held by the 
Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court, at the request of the Debtors, 
shall have the power to alter and interpret such term or provision to make it valid or enforceable to the 
maximum extent practicable, consistent with the original purpose of the term or provision held to be invalid, 
void, or unenforceable, and such term or provision shall then be applicable as altered or interpreted.  
Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms and provisions 
of the Amended Plan will remain in full force and effect and will in no way be affected, impaired or 
invalidated by such holding, alteration, or interpretation.  The Confirmation Order shall constitute a judicial 
determination and shall provide that each term and provision of the Amended Plan, as it may have been 
altered or interpreted in accordance with the foregoing, is (a) valid and enforceable pursuant to its terms, 
(b) integral to the Amended Plan and may not be deleted or modified without the consent of the Debtors or 
the Reorganized Debtors (as the case may be), and (c) nonseverable and mutually dependent. 

(k) Governing Law. 

Except to the extent that the Bankruptcy Code or other federal law is applicable, or to the extent an exhibit 
hereto or a schedule in the Plan Supplement or a Definitive Document provides otherwise, the rights, duties, 
and obligations arising under the Amended Plan shall be governed by, and construed and enforced in 
accordance with, the laws of the State of New York, without giving effect to the principles of conflict of 
laws thereof; provided, however, that corporate or entity governance matters relating to any Debtors or 
Reorganized Debtors shall be governed by the laws of the state of incorporation or organization of the 
applicable Debtors or Reorganized Debtors. 

(l) Time. 

In computing any period of time prescribed or allowed by the Amended Plan, unless otherwise set forth in 
the Amended Plan or determined by the Bankruptcy Court, the provisions of Bankruptcy Rule 9006 shall 
apply. 
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(m) Dates of Actions to Implement the Amended Plan. 

In the event that any payment or act under the Amended Plan is required to be made or performed on a date 
that is not a Business Day, then the making of such payment or the performance of such act may be 
completed on or as soon as reasonably practicable after the next succeeding Business Day, but shall be 
deemed to have been completed as of the required date. 

(n) Immediate Binding Effect. 

Notwithstanding Bankruptcy Rules 3020(e), 6004(h), 7062, or otherwise, upon the occurrence of the 
Effective Date, the terms of the Amended Plan and Plan Supplement shall be immediately effective and 
enforceable and deemed binding upon and inure to the benefit of the Debtors, the holders of Claims and 
Interests, the Released Parties, and each of their respective successors and assigns, including, without 
limitation, the Reorganized Debtors. 

(o) Deemed Acts. 

Subject to and conditioned on the occurrence of the Effective Date, whenever an act or event is expressed 
under the Amended Plan to have been deemed done or to have occurred, it shall be deemed to have been 
done or to have occurred without any further act by any party, by virtue of the Amended Plan and the 
Confirmation Order. 

(p) Successor and Assigns. 

The rights, benefits, and obligations of any Entity named or referred to in the Amended Plan shall be binding 
on, and shall inure to the benefit of any heir, executor, administrator, successor, or permitted assign, if any, 
of each Entity. 

(q) Entire Agreement. 

On the Effective Date, the Amended Plan, the Plan Supplement, and the Confirmation Order shall supersede 
all previous and contemporaneous negotiations, promises, covenants, agreements, understandings, and 
representations on such subjects, all of which have become merged and integrated into the Amended Plan. 

(r) Exhibits to Plan. 

All exhibits, schedules, supplements, and appendices to the Amended Plan (including the Plan Supplement) 
are incorporated into and are a part of the Amended Plan as if set forth in full in the Amended Plan. 

(s) Notices. 

All notices, requests, and demands hereunder to be effective shall be in writing (including by electronic 
transmission) and, unless otherwise expressly provided in the Amended Plan, shall be deemed to have been 
duly given or made when actually delivered as follows: 

i. If to the Debtors or the Reorganized Debtors: 

Fusion Connect, Inc., 
210 Interstate North Parkway, Suite 300,  
Atlanta, Georgia 30339 
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Attn: James P. Prenetta, Jr., Executive Vice President and General Counsel  
Email: JPrenetta@fusionconnect.com 
 
 -and- 

Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York 10153 
Attn: Gary T. Holtzer  
 Sunny Singh  
 Gaby Smith 
Telephone: (212) 310-8000 
Email: gary.holtzer@weil.com 
 sunny.singh@weil.com 
 gaby.smith@weil.com 
  

ii.  If to the Consenting First Lien Lenders: 

Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
Attn: Damian S. Schaible 
Adam L. Shpeen 
Email: damian.schaible@davispolk.com 
            adam.shpeen@davispolk.com 
 

After the Effective Date, the Debtors have authority to send a notice to Entities providing that, to continue 
to receive documents pursuant to Bankruptcy Rule 2002, they must file a renewed request to receive 
documents pursuant to Bankruptcy Rule 2002.  After the Effective Date, the Debtors and the Reorganized 
Debtors, as applicable, are authorized to limit the list of Entities receiving documents pursuant to 
Bankruptcy Rule 2002 to those Entities who have filed such renewed requests. 

VI. 
TRANSFER RESTRICTIONS AND 

CONSEQUENCES UNDER FEDERAL SECURITIES LAWS 

The offer, issuance, and distribution of the Special Warrants, the New Equity Interests, and the Second Lien 
Warrants (if any) shall be exempt, pursuant to section 1145 of the Bankruptcy Code, from registration under 
the Securities Act and all rules and regulations promulgated thereunder, and any state or local law requiring 
registration for the offer, issuance, and distribution of Securities.  

Section 1145 of the Bankruptcy Code generally exempts from registration under the Securities Act the 
offer, issuance, or sale under a chapter 11 plan of a security of the debtor, of an affiliate participating in a 
joint plan with the debtor, or of a successor to the debtor under a plan, if such securities are offered or sold 
in exchange for a claim against, or an interest in, the debtor or such affiliate, or principally in such exchange 
and partly for cash.  In reliance upon this exemption, the New Equity Interests, the Special Warrants, and 
the Second Lien Warrants, if applicable, will be exempt from the registration requirements of the Securities 
Act, and state and local securities laws.  These securities may be resold without registration under the 
Securities Act or other federal or state securities laws pursuant to the exemption provided by Section 4(a)(1) 
of the Securities Act, unless the holder is an “underwriter” with respect to such securities, as that term is 
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defined in section 1145(b) of the Bankruptcy Code.  In addition, such section 1145 exempt securities 
generally may be resold without registration under state securities laws pursuant to various exemptions 
provided by the respective laws of the several states. 

Section 1145(b) of the Bankruptcy Code defines “underwriter” for purposes of the Securities Act as one 
who, except with respect to ordinary trading transactions, (a) purchases a claim with a view to distribution 
of any security to be received in exchange for the claim, (b) offers to sell securities issued under a plan for 
the holders of such securities, (c) offers to buy securities issued under a plan from persons receiving such 
securities, if the offer to buy is made with a view to distribution or (d) is an issuer, as used in Section 
2(a)(11) of the Securities Act, with respect to such securities, which includes control persons of the issuer. 
Further, based on the legislative history of Section 1145 of the Bankruptcy Code, a creditor who owns 10% 
or more of the voting securities of a reorganized debtor and/or has the right to appoint a director to the 
board of directors of a reorganized debtor may be presumed to be a control person, and therefore, an 
underwriter. 

Notwithstanding the foregoing, control person underwriters may be able to sell securities without 
registration pursuant to the resale limitations of Rule 144 of the Securities Act which, in effect, permit the 
resale of securities received by such underwriters pursuant to a chapter 11 plan, subject to applicable volume 
limitations, notice and manner of sale requirements, and certain other conditions.  Parties who believe they 
may be statutory underwriters as defined in section 1145 of the Bankruptcy Code are advised to consult 
with their own legal advisers as to the availability of the exemption provided by Rule 144. 

In any case, recipients of New Equity Interests, Special Warrants, and/or Second Lien Warrants, if 
applicable, issued under the Amended Plan are advised to consult with their own legal advisers as to the 
availability of any such exemption from registration under state law in any given instance and as to any 
applicable requirements or conditions to such availability.  In order to preserve the ability to utilize tax 
attributes following the Effective Date, the charter, bylaws, and other organizational documents, as 
applicable, of the Reorganized Debtors may restrict certain transfers of the New Equity Interests and/or 
Special Warrants, and Second Lien Warrants, if applicable. 

Legends.  To the extent certificated, certificates evidencing New Equity Interests, Special Warrants, and 
Second Lien Warrants, if applicable, held by holders of 10% or more of the outstanding New Equity 
Interests, Special Warrants and Second Lien Warrants, if applicable, or who are otherwise underwriters as 
defined in Section 1145(b) of the Bankruptcy Code, will bear a legend substantially in the form below: 

THE NEW EQUITY INTERESTS, SPECIAL WARRANTS, AND SECOND LIEN WARRANTS, IF 
APPLICABLE, HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS 
AMENDED, OR UNDER THE SECURITIES LAWS OF ANY STATE OR OTHER JURISDICTION 
AND MAY NOT BE SOLD, OFFERED FOR SALE OR OTHERWISE TRANSFERRED UNLESS 
REGISTERED OR QUALIFIED UNDER SUCH ACT AND APPLICABLE STATE SECURITIES 
LAWS OR UNLESS FUSION CONNECT RECEIVES AN OPINION OF COUNSEL REASONABLY 
SATISFACTORY TO IT THAT SUCH REGISTRATION OR QUALIFICATION IS NOT REQUIRED. 

VII. 
REGULATORY MATTERS 

The Debtors’ operations are subject to varying degrees of regulation by the FCC under the Communications 
Act and the FCC rules and regulations promulgated thereunder, as well as by the State PUCs and their 
respective authorizing statutes and regulations.  Obtaining approval from the FCC and a number of State 
PUCs is generally required for the issuance, renewal, transfer of control, assignment, or modification of 
operating licenses.   
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The Fusion Licensees were required to submit applications notifying the FCC upon entry into chapter 11.  
Following the Commencement Date, the Fusion Licensees filed the requisite applications informing the 
FCC of the pro forma transfer of the FCC licenses to the Fusion Licensees as “debtors in possession” under 
chapter 11.  The FCC provided notice of those filings in a Public Notice dated June 13, 2019 and labeled 
as Report No. TEL-01964, DA No. 19-552.11       

On the Effective Date, Telecom Holdings, LLC (“Telecom Holdings”) will acquire over fifty percent (50%) 
of the New Equity Interests, resulting in de jure control of Reorganized FCI.  Consequently, the emergence 
transaction will effect a transfer of control of the Fusion Licensees.  The New Equity Interests that are not 
issued to Telecom Holdings will be held by certain other holders of First Lien Claims, none of whom will 
hold New Equity Interests that represent voting or equity interests of ten percent (10%) or more of 
Reorganized FCI.  On July 24, 2019 and August 2, 2019, 2019, the Fusion Licensees and Telecom Holdings 
submitted applications to the FCC to obtain its consent for the proposed transfer of control of the Fusion 
Licensees and separately filed applications to the requisite State PUCs on or prior to August 9, 2019.   

Following its review of the FCC Applications submitted by the Fusion Licensees, the FCC will issue a 
public notice (or notices) announcing the acceptance of the FCC Applications for filing (each, a “Public 
Notice”).  For purposes of the wireless licenses, pursuant to Section 309(d) of the Communications Act and 
related FCC rules, any party that qualifies as a “party in interest” may file a “petition to deny” the FCC 
Applications within thirty (30) days of the date of a Public Notice.  If such petitions to deny are filed, the 
Fusion Licensees will have the opportunity to file oppositions and the petitioners will have the opportunity 
to reply, with the formal pleading cycle closing approximately fifteen (15) days following the deadline for 
petitions to deny (unless a different schedule is set by the FCC). 

Pursuant to Section 214 of the Communications Act and related FCC rules, a party may file comments or 
file a petition to deny the international and domestic Section 214 applications within fourteen (14) days of 
the Public Notice.  For domestic Section 214 applications, parties are also permitted to file reply comments 
within twenty-one (21) days of the Public Notice.  The Fusion Licensees will have the opportunity to 
respond to any such comments.  Thereafter, unless the FCC notifies the Fusion Licensees otherwise, the 
Fusion Licensees may consummate the transfer of control on the thirty-first day (31st) after the Public 
Notice with respect to the domestic Section 214 authority and on the fourteenth day (14th) after the Public 
Notice with respect to the international Section 214 authority.   

As a practical matter, however, the FCC is not expected to grant any of the applications until after all 
required periods for the FCC Applications have passed. In any event, the Reorganization Transaction cannot 
be consummated until, among other things, all required FCC Approvals have been obtained.   

Following the Debtors’ emergence from Chapter 11 on the Effective Date, the proposed exercise of Special 
Warrants or any other conditional interests issued pursuant to the Amended Plan will result in (i) a second 
transfer of control of the Fusion Licensees because Telecom Holdings’ interests in Reorganized FCI will 
drop below fifty (50) percent, constituting a “negative transfer of control” for FCC purposes. Moreover, the 
exercise of the Special Warrants on the Exercise Date will result in the aggregate foreign ownership of the 
Fusion Licensees exceeding twenty-five percent (25%), which is prohibited by federal law unless the FCC 
issues a declaratory ruling as discussed below.  Therefore, as soon as practicable following the Effective 
Date, the Fusion Licensees and Telecom Holdings will file an additional set of applications with the FCC 
and State PUCs (as required), as well as a Petition for Declaratory Ruling seeking FCC approval for the 
proposed foreign ownership of the Fusion Licensees that will take place on the Exercise Date.  Consistent 
with the Amended Plan, no Special Warrants or other conditional interests in Reorganized FCI that are 
                                                   
11  As a consequence of entry into chapter 11, the wireless licenses held by FCS were assigned FCS, as debtor in 

possession, in File Nos. 000868350 and 0008686355, effective as of July 9, 2019. 
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issued on the Effective Date may be exercised until all of the conditions for the Exercise Date have been 
met. 

A. State Public Service Commissions. 

The Fusion Licensees were required to notify certain State PUCs upon entry into chapter 11.  Following 
the Commencement Date, therefore, the Fusion Licensees filed notices informing the State PUCs in all 
states where the Fusion Licensees operate of the Fusion Licensees’ status as debtors in possession under 
chapter 11.  

The Fusion Licensees and Telecom Holdings were also required to submit applications to certain State 
PUCs to request approval of the transfer of control of the Fusion Licensees to Telecom Holdings.  The 
Fusion Licensees and Telecom Holdings filed the requisite State PUC Applications in California, Colorado, 
the District of Columbia Georgia, Hawaii, Indiana, Louisiana, Maryland, Minnesota, Mississippi, 
Nebraska, New Jersey, New York, Ohio, Pennsylvania, Texas, Virginia and West Virginia on behalf of 
each entity that holds intrastate telecommunications authority in these states.  The level of review 
undertaken by the State PUCs, and the length of time until an approval of a State PUC Application will be 
granted, will vary by state.  One or more State PUCs may issue its grant of approval contingent upon 
issuance of approvals by the FCC and/or the Bankruptcy Court. 

In order to comply with any applicable regulatory requirements in states where approval of a transfer of 
control is not required and where a Fusion Licensee holds authority to provide telecommunications services, 
the Fusion Licensees (together with Telecom Holdings) are filing the State PUC Notices with the respective 
State PUCs regarding the transfer of control that will occur as a result of the Reorganization Transaction. 

In connection with the exercise of Special Warrants on the Exercise Date, and the resulting material change 
to the ownership of the Fusion Licensees, advance approvals will have to be obtained from certain State 
PUCs.  Prior to the Exercise Date but after the Effective Date, the Fusion Licensees and Telecom Holdings 
will file additional State PUC applications for such approvals as required and will file additional State PUC 
notices in the states where notice (but not approval) is required for the change to ownership.  Consistent 
with the Amended Plan, no Special Warrants or other conditional interests in Reorganized FCI that may be 
exercised until all of the conditions for the Exercise Date have been met.    
 
The following is important information concerning the FCC approval process and the ownership 
requirements and restrictions that must be met in order for parties to hold equity interests in 
Reorganized FCI.  The following summary of certain FCC rules and policies is for informational 
purposes only and is not a substitute for careful planning and advice based upon the individual 
circumstances pertaining to a Holder of an Allowed First Lien Claim.  Holders of Allowed First Lien 
Claims are urged to consult their own advisors as to FCC ownership issues and other consequences 
of the Amended Plan. 

B. Information Required from Prospective Stockholders of Reorganized FCI.  

In processing applications for consent to a transfer of control or assignment of FCC licenses, the FCC 
considers, among other things, whether the prospective owners or new licensee, as applicable,  possess the 
legal, character, and other qualifications to hold FCC licenses in a manner consistent with the public 
interest.  

As described in the Equity Allocation Mechanism, Holders of Allowed First Lien Claims will receive New 
Equity Interests and/or Special Warrants on account of such Claims.  In accordance with the terms of the 
Special Warrant Agreement, the Special Warrants will automatically be exercised for New Equity Interests, 
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to the extent legally permissible, upon the Exercise Date, which will not occur until all prerequisites are 
met, including upon obtaining a declaratory ruling from the FCC and grants of approvals of the transfer of 
control of Reorganized FCI from the FCC and applicable State PUC approvals.  
 
Each holder of an Allowed First Lien Claim must submit an Ownership Certification providing 
information regarding the prospective stockholder to establish that issuance of the New Equity 
Interests and/or Special Warrants to such holder would not result in a violation of law, impair the 
qualifications of the Reorganized Debtors to hold FCC Licenses, or impede the grant of any FCC 
Applications on behalf of the Reorganized Debtors.   
 
Each holder of an Allowed First Lien Claim will be required to provide information regarding the 
extent of their direct and indirect ownership and control by non-U.S. persons sufficient to establish 
whether any non-U.S. persons will hold a direct or indirect ownership interest in Reorganized FCI.  
Based on the Results of the Ownership Certifications, holders will receive a mix of New Equity 
Interests and Special Warrants as set forth in the Warrant Agreement and the Equity Allocation 
Mechanism. 
 
Consistent with the Equity Allocation Mechanism and the Special Warrant Agreement, holders of Allowed 
First Lien Claims that are directly or indirectly owned or controlled by a non-U.S. individual or entity will 
only be permitted to exercise Special Warrants upon the Exercise Date, at which time, such holder may 
only exercise Special Warrants and/or other conditional interest insofar as permitted by the FCC’s 
Declaratory Ruling.  For the avoidance of doubt, holders of Allowed First Lien Claims shall not be 
permitted to exercise Special Warrants if the non-U.S. ownership or voting percentage of such prospective 
holders, as calculated in accordance with FCC rules, would result in an amount in excess of the foreign 
ownership amount permitted by the Declaratory Ruling.  
On September 3, 2019, and concurrently hereto, the Debtors are filing the Motion of Debtors for Authority 
to Establish Procedures for Compliance with Federal Communications Law (the “Foreign Ownership 
Procedures Motion”) for entry of an order (i) approving procedures to comply with foreign ownership 
restrictions and other ownership disclosure requirement of the federal communications law and the FCC12, 
including the forms of Ownership Certification and Notice of Ownership Certification Procedures and 
deadlines by which holders of Allowed First Lien Claims must submit an Ownership Certification to Prime 
Clerk as the Certification Agent to facilitate the allocation of New Equity Interests and Special Warrants 
under the Amended Plan; and (ii) authorizing Prime Clerk to serve as the Certification Agent and to perform 
the relevant services related to the certification process (each as defined in the Foreign Ownership 
Procedures Motion). 

Any holder that fails to timely provide an Ownership Certification by October 17, 2019 (the “Ownership 
Certification Deadline”) or that fails to deliver an Ownership Certification that allows the Debtors to 
clearly determine such holder’s foreign ownership in compliance with the limitations set forth in the Equity 
Allocation Mechanism will be treated as a one hundred percent (100%) foreign-owned, non-U.S. holder, 
unless the Debtors, in their sole discretion, elect to treat an Ownership Certification delivered after the 
Ownership Certification Deadline (but prior to the Effective Date) as if such Ownership Certification had 
been delivered prior to the Ownership Certification Deadline. 

                                                   
12  See, e.g., 47 C.F.R. § 1.5000 et seq. (implementing the Ownership Limitations of Section 310 of the 

Communications Act for broadcast, common carrier, aeronautical en route, and aeronautical fixed radio station 
licensees and common carrier spectrum lessees); 47 C.F.R. § 63.04, 18) (requiring disclosure of certain equity 
ownership and voting interest in Section 214 transfer of control applications). 
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A hearing to approve the Ownership Certification Procedures Motion is currently scheduled to occur on 
September 10, 2019.  

C. FCC Foreign Ownership Restrictions and Ownership Disclosure Requirements.  

On the Effective Date, Telecom Holdings will hold over fifty percent (50%) of the New Equity Interests.  
The membership interests in Telecom Holdings on the Effective Date will be held by twelve (12) U.S. 
Holders (as defined herein), none of whom will hold a direct or indirect economic interest in Reorganized 
FCI of ten percent (10%) or more. 
 
Section 310 of the Communications Act prohibits foreign individuals and foreign entities from having direct 
or indirect ownership or voting rights totaling in the aggregate more than twenty-five percent (25%) in a 
U.S. corporation that controls a U.S. broadcast, common carrier, or aeronautical fixed or en route radio 
station licensee (“Licensee”).  The FCC, which has adopted rules to implement Section 310(b), may 
authorize aggregate foreign equity ownership or voting interests to exceed the twenty-five percent (25%) 
limitation by granting a declaratory ruling in response to the filing of a Petition for Declaratory Ruling by 
the applicable Licensee.  In addition, if the parent company of a Licensee already has, or proposes to have, 
foreign ownership that exceeds the twenty-five percent (25%) Ownership Limitations, any entity (including 
entities subject to aggregation under applicable FCC rules) that has or would receive in excess of either five 
percent (5%) or, in certain cases, ten percent (10%) of the equity ownership or voting rights in the 
Licensee’s parent company must receive specific approval from the FCC (a “Specific Approval”).  The 
determination of whether the five percent (5%) or ten percent (10%) Specific Approval threshold applies 
to an entity is determined pursuant to the FCC’s foreign ownership rules.   
 
To ensure compliance with the twenty-five percent (25%) limitation, the distribution of New Equity 
Interests to holders of Allowed First Lien Claims is being structured in a manner that will prevent the 
aggregate foreign equity ownership or aggregate foreign voting percentage in Reorganized FCI from 
exceeding twenty-two and one-half percent (22.5%) (the “22.5 Percent Limitation”).  Any distribution of 
New Equity Interests on the Effective Date in contravention of the preceding sentence will be deemed 
automatically adjusted to the minimum extent necessary to comply with this limitation.  Historically, 
warrants and other future or conditional interests have not been taken into account in determining foreign 
ownership compliance.   
 
Ownership Limitations also apply to partnerships and limited liability companies. The FCC historically has 
treated partnerships with foreign partners as foreign-controlled if there are any foreign general partners. 
The interests of any foreign limited partners or foreign members of limited liability companies are 
considered in determining the equity ownership and voting rights held by such entities.  The interests of 
limited partners or limited liability company members that are not properly insulated from active 
involvement in the management or operation of the company are considered to have the same voting interest 
in the licensee as the entity itself.  Limited partners and members of limited liability companies that are 
properly insulated are deemed to have a voting interest that is the same as their own equity interest. 

The FCC’s rules implementing Section 214 of the Communications Act require a U.S. company that holds 
domestic and international Section 214 telecommunications service authority to disclose the identity of all 
direct or indirect holders of ten percent (10%) or more of the voting or equity ownership in such company 
when applying for authority or consent to a transfer of control or assignment.  To ensure that the FCC 
Applications have disclosed all such holders, with the exception of distributions to Telecom Holdings, the 
distribution of New Equity Interests to any holders of Allowed First Lien Claims is being limited to nine 
and three-quarters percent (9.75%) of the equity or voting percentage of Reorganized FCI (the “9.75 
Percent Limitation”).  Holders that are subject to restriction pursuant to the 9.75 Percent Limitation will 
receive a mix of New Equity Interests and Special Warrants.  Any distribution of New Equity Interests on 
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the Effective Date that would contravene the 9.75 Percent Limitation will be deemed automatically adjusted 
to the minimum extent necessary to comply with this limitation. 

 
In order to ensure Reorganized FCI’s compliance with the FCC’s foreign ownership rules, the Equity 
Allocation Mechanism provides for the distribution of New Equity Interests and Special Warrants on the 
Effective Date to Holders.  Holders that receive Special Warrants will be permitted to exercise their Special 
Warrants only in accordance with the terms of the Equity Allocation Mechanism on the Exercise Date, 
which is a date occurring within five (5) business days of the satisfaction of the following conditions: (i) 
the FCC has issued all requisite approvals for the transfer of control of Reorganized FCI that will result 
from the exercise of the Special Warrants; (ii) for any common carrier radio station licenses held by FCS 
on the Exercise Date, the FCC has granted the requisite approvals under Section 310 of the Communications 
Act for the transfer of control of a wireless license that will arise from the exercise of the Special Warrants; 
(iii) the FCC has granted the Declaratory Ruling allowing Reorganized FCI or its affiliates, as applicable, 
to exceed twenty-five percent (25%) foreign ownership; and (iii) the State PUCs grant any requisite 
approvals for the change of ownership that will arise from the exercise of the Special Warrants. 
 
As set forth in the Equity Allocation Mechanism, if the FCC adopts a Declaratory Ruling allowing one 
hundred percent (100%) foreign ownership of Reorganized FCI (the “100% Declaratory Ruling”), then, 
subject to having received any needed Specific Approval, all Non-U.S. Holders that complete and deliver 
an Ownership Certification that is satisfactory to Reorganized FCI will be deemed to have exercised their 
Special Warrants on the Exercise Date and will receive the corresponding number of New Equity Interests; 
provided, however, that a Non-U.S. Holder of Special Warrants may not hold more than five percent (5%) 
of the New Equity Interests until the requisite Specific Approval has been obtained from the FCC.   
 
If the FCC adopts a Declaratory Ruling allowing foreign ownership of Reorganized FCI between twenty-
five percent (25%) and ninety-nine and nine-tenths percent (99.9%) (the “Partial Declaratory Ruling 
Percentage” and the “Partial Declaratory Ruling ”), then, subject to having received any needed Specific 
Approval, each Non-U.S. Holder of Special Warrants that completes and delivers an Ownership 
Certification that is satisfactory to Reorganized FCI will have all or a portion of its Special Warrants 
exercised and converted into New Equity Interests on the Exercise Date, according to the following 
principles:  (i) each such Non-U.S. Holder’s ownership of New Equity Interests will be maximized to the 
extent possible taking into account such Non-U.S. Holder’s foreign equity and voting percentage and 
Reorganized FCI’s aggregate foreign equity percentage upon completion of all such exercises; provided, 
however, that Non-U.S. Holders of Special Warrants may not hold more than five percent (5%) of the New 
Equity Interests until the requisite Specific Approval has been obtained from the FCC; (ii) each such Non-
U.S. Holder shall be entitled to receive New Equity Interests corresponding to its domestic equity 
percentage and/or its domestic voting percentage, as determined by Reorganized FCI; and (iii) after taking 
into account the exercise of the Special Warrants described above, the remaining Special Warrants held by 
each such Non-U.S. Holder will be exercised on a pro rata basis based upon the aggregate number of 
Special Warrants held by all such Non-U.S. Holders.  
 
If the FCC does not issue a Declaratory Ruling, then Non-U.S. Holders may not elect to exercise their 
Special Warrants and must either hold such Special Warrants or transfer them, except to the extent that 
Reorganized FCI reasonably determines that such exercise will not cause a violation of the 22.5 Percent 
Limitation, 9.75 Percent Limitation, or any other limitations on equity ownership set forth in the Special 
Warrants.  
 
 Because the proposed exercise of Special Warrants will cause Telecom Holdings to hold less than fifty 
percent (50%) of the ownership of Reorganized FCI, Reorganized FCI and Telecom Holdings shall file the 
requisite applications under Sections 214 and 310 of the Communications Act and any requisite State PUC 
applications for consent to the transfer of control.  If the exercise of the Special Warrants would result in 
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any holder, besides Telecom Holdings, holding ten percent (10%) or more of the New Equity Interests, 
Reorganized FCI, and Telecom Holdings shall also disclose the identity or identities of such holder(s) in 
the requisite applications.  The FCC and applicable State PUCs must grant such applications as a condition 
to such holders of a Special Warrant(s) to exercise its rights to exchange its Special Warrant(s) for New 
Equity Interests. 
 

D. Commitment to Obtain Approvals.  

The Debtors have agreed to use reasonable best efforts to file all notices and obtain all consents and 
approvals of any governmental entity or third party required in connection with the Reorganization 
Transaction.  Regulators may object to the Reorganization Transaction and/or impose conditions or 
restrictions on approvals that are materially adverse to the Debtors, Reorganized Debtors, and/or Telecom 
Holdings.  In no event will the Debtors, Reorganized Debtors, Telecom Holdings, or any of their affiliates 
be required (i) to divest or hold separate assets, including any assets acquired by the Debtors, Reorganized 
Debtors, Telecom Holdings, or any of their respective affiliates in connection with the Reorganization 
Transaction, or agree to limit their future activities, method or place of doing business, (ii) to commence 
any litigation against any person in order to facilitate the consummation of the Reorganization Transaction, 
or (iii) to defend against any litigation filed with or brought by any governmental entity seeking to prevent 
the consummation of, or impose limitations on, any of the transactions contemplated by the Reorganization 
Transaction. 

E. Receipt of Regulatory Approvals.  

The Debtors estimate that the requisite regulatory approvals to effectuate the Reorganization Transaction 
pursuant to the Amended Plan will be obtained no later than December 30, 2019, although the receipt of 
such approvals cannot be assured or guaranteed. 

 
VIII. 

CERTAIN U.S. FEDERAL INCOME TAX CONSEQUENCES OF AME NDED PLAN 

The following discussion summarizes certain material U.S. federal income tax consequences of the 
implementation of the Amended Plan to the Debtors (which, as used herein, includes the Reorganized 
Debtors) and to holders of certain Claims.  This discussion does not address the U.S. federal income tax 
consequences to holders of Claims or equity interests who are unimpaired or deemed to reject the Amended 
Plan (e.g., the holders of Parent Equity Interests). 

The discussion of U.S. federal income tax consequences below is based on the Internal Revenue Code of 
1986, as amended (the “Tax Code”), the Treasury regulations promulgated thereunder (the “Treasury 
Regulations”), judicial authorities, published positions of the IRS, and other applicable authorities, all as 
in effect on the date of this Disclosure Statement and all of which are subject to change or differing 
interpretations (possibly with retroactive effect).  The U.S. federal income tax consequences of the 
contemplated transactions are complex and subject to significant uncertainties.  The Debtors have not 
requested an opinion of counsel or a ruling from the IRS or any other taxing authority with respect to any 
of the tax aspects of the contemplated transactions, and the discussion below is not binding upon the IRS 
or any court.  No assurance can be given that the IRS will not assert, or that a court will not sustain, a 
different position than any position discussed herein. 

This summary does not address non-U.S., state, or local tax consequences of the contemplated transactions, 
nor does it purport to address the U.S. federal income tax consequences of the transactions to special classes 
of taxpayers (e.g., non-U.S. taxpayers, small business investment companies, regulated investment 
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companies, real estate investment trusts, banks and certain other financial institutions, insurance companies, 
tax-exempt organizations, retirement plans, individual retirement and other tax-deferred accounts, holders 
that are, or hold their Claims through, S corporations, partnerships or other pass-through entities for U.S. 
federal income tax purposes, persons whose functional currency is not the U.S. dollar, dealers in securities 
or foreign currency, traders that mark-to-market their securities, persons subject to the “Medicare” tax on 
net investment income, persons subject to special accounting rules under Section 451(b) of the Tax Code, 
and persons whose Claims are part of a straddle, hedging, constructive sale, or conversion transaction).  In 
addition, this discussion does not address U.S. federal taxes other than income taxes, nor does it apply to 
any person that acquires any of the New Equity Interests or New First Lien Term Loans in the secondary 
market, unless otherwise provided herein.   

For purposes of the discussion below, all references to New Equity Interests are intended to apply equally 
to the Special Warrants, which are economically equivalent to, and thus generally should be treated the 
same as, the New Equity Interests for U.S. federal income tax purposes (unless otherwise indicated). 

This discussion also assumes that the New Equity Interests, the New First Lien Term Loans, and the Second 
Lien Warrants will be held as “capital assets” (generally, property held for investment) within the meaning 
of section 1221 of the Tax Code, and that the various debt and other arrangements to which any of the 
Debtors is a party will be respected for U.S. federal income tax purposes in accordance with their form. 

The following summary of certain U.S. federal income tax consequences is for informational purposes 
only and is not a substitute for careful tax planning and advice based upon the individual circumstances 
of Claim holders.  Holders are urged to consult their own tax advisor for the U.S. federal, state, local, 
non-U.S., and other tax consequences applicable under the Amended Plan.  

A. Consequences to the Debtors. 

For U.S. federal income tax purposes, Fusion Connect is a common parent of an affiliated group of 
companies that files a single consolidated U.S. federal income tax return (the “Fusion Tax Group”), of 
which the other Debtors are members or are disregarded entities directly or indirectly wholly-owned by a 
member of the group. The Debtors estimate that, as of the Commencement Date, the Fusion Tax Group had 
available net operating loss (“NOL ”) carryforwards of at least approximately $150 million (which is subject 
to certain existing annual and other limitations) and disallowed business interest carryforwards of at least 
approximately $29 million, that may be used to offset current or future taxable income. Technically, the 
Fusion Tax Group also has estimated additional NOL carryforwards of at least $500 million; however, due 
to existing limitations, such NOLs are effectively unusable against future taxable income but are an 
available tax attribute for purposes of reduction under the cancellation of debt (“COD”) rules, which are 
discussed below.  

The amount of any NOL carryforwards and other tax attributes, as well as the application of any limitations, 
remain subject to review and adjustment by the IRS.  In addition, equity trading activity and certain other 
actions prior to the Effective Date could result in an ownership change of Fusion Connect independent of 
the Amended Plan which could adversely affect the ability to utilize the Fusion Tax Group’s NOL 
carryforwards.  In an attempt to minimize the likelihood of such an ownership change occurring, at the 
inception of the Chapter 11 Cases the Debtors obtained an interim order from the Bankruptcy Court 
authorizing certain protective equity trading and worthless stock deduction claim procedures (ECF No. 52).  

As discussed below, in connection with the implementation of the Reorganization Transaction, the Debtors 
expect that the amount of the Fusion Tax Group’s NOLs, and possibly certain other tax attributes, will be 
reduced.  In addition, the subsequent utilization of any remaining NOLs and other tax attributes remaining 
following the Effective Date may be severely restricted. 
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1. Cancellation of Debt 

In general, the Tax Code provides that a debtor in a bankruptcy case must reduce certain of its tax attributes 
— such as NOL carryforwards (whether or not such NOLs can otherwise be used to offset future taxable 
income) and current year NOLs, capital loss carryforwards, certain tax credits, and tax basis in assets — by 
the amount of any COD incurred pursuant to a confirmed chapter 11 plan.  Although not free from doubt, 
it is expected that carryover of disallowed business interest expense would not be a tax attribute subject to 
such reduction.  In applying the attribute reduction rule to the tax basis in assets, the tax law limits the 
reduction in tax basis to the amount by which the tax basis immediately following the discharge exceeds 
the debtor’s post-emergence liabilities.  The amount of COD incurred is generally the amount by which the 
indebtedness discharged exceeds the value of any consideration given in exchange therefor.  Certain 
statutory or judicial exceptions may apply to limit the amount of COD incurred for U.S. federal income tax 
purposes.  If advantageous, the debtor can elect to reduce the basis of depreciable property prior to any 
reduction in its NOL carryforwards or other tax attributes.  Where the debtor joins in the filing of a 
consolidated U.S. federal income tax return, applicable Treasury Regulations require, in certain 
circumstances, that the tax attributes of the consolidated subsidiaries of the debtor and other members of 
the group must also be reduced.  Any reduction in tax attributes in respect of COD generally does not occur 
until after the determination of the debtor’s net income or loss for the taxable year in which the COD is 
incurred. 

The Debtors expect to incur a substantial amount of COD as a result of the implementation of the Amended 
Plan.  The amount of such COD and resulting tax attribute reduction will depend primarily on the fair 
market value of the New Equity Interests, the issue price (as defined below) of the New First Lien Term 
Loan and the amount of any Net Cash Proceeds.  Aside from any current year NOLs, the Debtors expect 
that a significant portion of the required attribute reduction will reduce NOL carryforwards that would 
otherwise be unusable.  Accordingly, the Debtors expect that a substantial portion of the NOL carryforwards 
and other tax attributes of the Fusion Tax Group currently available to offset future taxable income will be 
unaffected by the required attribute reduction. 

2. Limitation of NOL Carryforwards and Other Tax Attri butes 

Following the Effective Date, any NOL carryforwards and certain other tax attributes (collectively, “Pre-
Change Losses”) may be subject to additional limitations under section 382 and 383 of the Tax Code.  Any 
such limitation applies in addition to, and not in lieu of, the reduction of tax attributes that results from 
COD income arising in connection with the Amended Plan.   

Under section 382 of the Tax Code, if a corporation (or consolidated group) undergoes an “ownership 
change” and the corporation does not qualify for (or elects out of) the special bankruptcy exception in 
section 382(l)(5) of the Tax Code discussed below, the amount of its Pre-Change Losses that may be utilized 
to offset future taxable income or tax liability is subject to an annual limitation.  The Debtors anticipate that 
the distribution of the New Equity Interests pursuant to the Amended Plan will result in an “ownership 
change” of the Fusion Tax Group. 

In general, the amount of the annual limitation to which a corporation that undergoes an “ownership 
change” will be subject is equal to the product of (a) the fair market value of the stock of the corporation 
immediately before the “ownership change” (with certain adjustments) multiplied by (b) the “long-term 
tax-exempt rate” in effect for the month in which the ownership change occurs (e.g., 1.89% for ownership 
changes in September 2019).  As discussed below, this annual limitation potentially may be increased in 
the event the corporation (or consolidated group) has an overall “built-in” gain in its assets at the time of 
the ownership change.  For a corporation (or consolidated group) in bankruptcy that undergoes an 
ownership change pursuant to a confirmed bankruptcy plan, the fair market value of the stock of the 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 93 of 377



 

83 
 
WEIL:\97171739\1\47019.0003 

corporation (or the parent of the consolidated group) is generally determined immediately after (rather than 
before) the ownership change, but subject to certain adjustments; in no event, however, can the stock value 
for this purpose exceed the pre-change gross value of the corporation’s assets. 

If the loss corporation (or consolidated group) has a net unrealized “built-in” gain at the time of an 
ownership change (taking into account most assets and items of “built-in” income and deductions), any 
built-in gains recognized (or, according to an IRS notice, treated as recognized) during the sixty (60) month 
period following the ownership change (up to the amount of the original net unrealized built-in gain) 
generally will increase the annual limitation in the year recognized, such that the loss corporation (or 
consolidated group) would be permitted to use its Pre-Change Losses against such built-in gain income in 
addition to its regular annual allowance.  Alternatively, if a corporation (or consolidated group) has a net 
unrealized built-in loss at the time of an ownership change (taking into account most assets and items of 
“built-in” income and deductions), then built-in losses (including, but not limited to, amortization or 
depreciation deductions attributable to such built-in losses) recognized during the sixty (60) month period 
following the “ownership change” (up to the amount of the original net unrealized built-in loss) generally 
will be treated as Pre-Change Losses, the deductibility of which will be subject to the annual limitation.  
Although the rule applicable to net unrealized built-in losses generally applies to consolidated groups on a 
consolidated basis, certain corporations that joined the consolidated group within the preceding five (5) 
years may not be able to be taken into account in the group computation of net unrealized built-in loss.  
Such corporations would nevertheless still be taken into account in determining whether the consolidated 
group has a net unrealized built-in gain. In general, a corporation’s (or consolidated group’s) net unrealized 
built-in loss will be deemed to be zero unless it is greater than the lesser of (a) $10,000,000 or (b) fifteen 
percent (15%) of the fair market value of its assets (with certain adjustments) before the ownership change.  
It is currently uncertain whether the Fusion Tax Group will have a net unrealized built-in loss or a net 
unrealized built-in gain as of the Effective Date. 

Any unused annual limitation may be carried forward and therefore available to be utilized in a subsequent 
taxable year.  However, if the corporation (or consolidated group) does not continue its historic business or 
use a significant portion of its historic assets in a new business for at least two (2) years after the ownership 
change, the regular annual limitation resulting from the ownership change is reduced to zero, thereby 
precluding any utilization of the corporation’s Pre-Change Losses, absent any increases due to recognized 
built-in gains.  Where a corporation (or consolidated group) is subject to one or more prior annual 
limitations, each annual limitation applies, effectively subjecting any Pre-Change Losses which pre-date 
the prior ownership change to the more restrictive of the limitations. 

Under section 382(l)(5) of the Tax Code, an exception to the foregoing annual limitation rules generally 
applies where qualified creditors of a debtor corporation receive, in respect of their claims, at least fifty 
percent (50%) of the vote and value of the stock of the reorganized debtor (or a controlling corporation if 
also in bankruptcy) pursuant to a confirmed chapter 11 plan.  The Debtors do not anticipate that such 
exception will apply in the present case.  

3. Transfer of Assets to, and Continuing Interest in, the Litigation Trust 

Pursuant to the Amended Plan, on the Effective Date, the Debtors will transfer the Litigation Trust Assets 
(including all of the Debtors’ right, title and interest in the Litigation Causes of Action) to the Litigation 
Trust, on behalf of the holders of Allowed Second Lien Claims (if applicable) and Allowed General 
Unsecured Claims.  In addition, the Debtors will retain an interest in the Litigation Trust Assets.  As 
structured, the Litigation Trust is intended to be treated as a “liquidating trust” for federal income tax 
purposes, and the transfer of the Litigation Trust Assets by the Debtors to the Litigation Trust (other than 
the Litigation Trust First Lien Lender Causes of Action) is intended to be treated as an exchange of an 
undivided interest in such assets to holders of Allowed Second Lien Claims (if applicable) and Allowed 
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General Unsecured Claims in full or partial satisfaction of their Claims.  See Section C, “Tax Treatment of 
Litigation Trust and Holders of Litigation Trust Interests,” below.  Accordingly, the transfer of assets by 
the Debtors may result in the recognition of gain or income by the Debtors, depending in part on the value 
of such assets on the Effective Date and the Debtors’ tax basis in such assets, and thus a current tax liability 
to the Debtors, in the event or to the extent available NOL carryforwards are insufficient (due to existing 
limitations) to offset such income or gain.  In addition, the Debtors may have additional income or gain 
over time in respect of its continued interest in the Litigation Trust Assets. 
 
There is no assurance, however, that the IRS will not take a contrary position as to the ownership of the 
Litigation Trust Assets for U.S. federal income tax purposes, due to the retained interest.  For example, it 
is possible that the Debtors could continue to be viewed for U.S. federal income tax purposes as owners of 
the Litigation Trust Assets (other than possibly the Litigation Trust First Lien Lender Causes of Action), 
with an obligation to make contingent payments to the holders of Claims that received Litigation Trust 
Interests.  In such event, the U.S. federal income tax treatment to the Debtors would differ from those 
described, in that the Debtors could have increased income or gain over time as the underlying causes of 
action are resolved (rather than recognizing any income or gain on the exchange date), potentially with 
partially offsetting deductions in respect of any contingent amounts actually payable to holders of Allowed 
Second Lien Claims and Allowed General Unsecured Claims.  All holders of Claims are urged to consult 
their tax advisors regarding the U.S. federal income tax treatment of the Litigation Trust.    
 

B. Consequences to Holders of Certain Claims 

This summary discusses the U.S. federal income tax consequences to holders of Allowed First Lien Claims, 
Allowed Second Lien Claims, and Allowed General Unsecured Claims who are U.S. Holders and does not 
discuss tax consequences for those who are not U.S. Holders.  As used herein, the term “U.S. Holder” 
means a beneficial owner that is, for U.S. federal income tax purposes:   

• an individual who is a citizen or resident of the United States; 

• a corporation, or other entity taxable as a corporation for U.S. federal income tax purposes, 
created or organized in or under the laws of the United States, any state thereof or the 
District of Columbia; 

• an estate the income of which is subject to U.S. federal income taxation regardless of its 
source; or 

• a trust, if a court within the United States is able to exercise primary jurisdiction over its 
administration and one or more U.S. persons have authority to control all of its substantial 
decisions, or if the trust has a valid election in effect under applicable Treasury regulations 
to be treated as a U.S. person. 

If a partnership or other entity or arrangement taxable as a partnership for U.S. federal income tax purposes 
holds First Lien Claims, Second Lien Claims, General Unsecured Claims, New First Lien Term Loans, 
Second Lien Warrants, or New Equity Interests, the tax treatment of a partner in such partnership generally 
will depend upon the status of the partner and the activities of the partnership.  Any partner in such a 
partnership holding any of such instruments should consult its own tax advisor. 

The U.S. federal income tax consequences of the Amended Plan to a U.S. Holder of Allowed First Lien 
Claims depends, in part, on whether such Claim constitutes a “security” of Fusion Connect for U.S. federal 
income tax purposes – which can differ for the Revolving Loans, the Tranche A Term Loans and the 
Tranche B Term Loans – and whether the New First Lien Term Loan constitutes a “security” of Fusion 
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Connect.  Similarly, the U.S. federal income tax consequences to a U.S. Holder of an Allowed Second Lien 
Claim depends, in part, on whether such Claim constitutes a “security” of Fusion Connect for U.S. federal 
income tax purposes.  See “—1. Consequences to Holders of First Lien Claims” and “—2. Consequences 
to Holders of Second Lien Claims and General Unsecured Claims,” below. 

The term “security” is not defined in the Tax Code or in the Treasury regulations and has not been clearly 
defined by judicial decisions. The determination of whether a particular debt obligation constitutes a 
“security” depends on an overall evaluation of the nature of the debt, including whether the holder of such 
debt obligation is subject to a material level of entrepreneurial risk and whether a continuing proprietary 
interest is intended or not.  One of the most significant factors considered in determining whether a 
particular debt obligation is a security is its original term.  In general, debt obligations issued with a 
weighted average maturity at issuance of less than five (5) years do not constitute securities, whereas debt 
obligations with a weighted average maturity at issuance of ten (10) years or more constitute securities. 
Additionally, the IRS has ruled that new debt obligations with a term of less than five (5) years issued in 
exchange for and bearing the same terms (other than interest rate) as securities should also be classified as 
securities for this purpose, since the new debt represents a continuation of the holder’s investment in the 
corporation in substantially the same form.  The Tranche A Term Loans and the Revolving Loans had a 
four (4) year maturity at original issuance and the Tranche B Term Loans had a five (5) year maturity at the 
time of original issuance.  Such loans, however, underwent a deemed reissuance for U.S. federal income 
tax purposes in mid-April 2019 as a result of certain modifications.  

Although the determination of whether a new instrument issued in exchange for an original instrument 
constitutes a security is generally made by looking to the terms of the new instrument, based on the IRS 
ruling mentioned above, that determination may be governed by whether the original instrument constituted 
a security.  The Second Lien Term Loans had a five and a half (5 1/2) year maturity at original issuance.  
The discussion herein takes no position as to whether any of the First Lien Claims or Second Lien Claims 
constitutes a security, but does assume that the New First Lien Term Loans (which will have a four (4) year 
maturity) do not constitute a security.  Each holder of a First Lien Claim or / and a Second Lien Claim is 
urged to consult its own tax advisor regarding the appropriate status for U.S. federal income tax purposes 
of its Claim and, if applicable, the New First Lien Term Loan. 

As indicated above, the Special Warrants are economically equivalent to, and generally should be treated 
the same, as New Equity Interests for U.S. federal income tax purposes; thus, for purposes of the tax 
discussion herein, all references to New Equity Interests are intended to apply equally to the Special 
Warrants (unless otherwise indicated). 

1. Consequences to Holders of First Lien Claims 

Pursuant to the Amended Plan, holders of Allowed First Lien Claims generally will receive New Equity 
Interests (and/or Special Warrants) and New First Lien Term Loans in complete and final satisfaction of 
their First Lien Claims.  A holder of an Allowed First Lien Claim that would otherwise receive Special 
Warrants may, in lieu thereof, receive an alternative distribution; the following discussion assumes that 
each holder receives New Equity Interests and/or Special Warrants. 

As mentioned above, the U.S. federal income tax consequences of the Amended Plan to a U.S. Holder of 
Allowed First Lien Claims depends, in part, on whether such Claim constitutes a “security” of Fusion 
Connect for U.S. federal income tax purposes – which can differ for the Revolving Loans, the Tranche A 
Term Loans and the Tranche B Term Loans – and whether the New First Lien Term Loan constitutes a 
“security” of Fusion Connect.  If an Allowed First Lien Claim does not constitute a security, the receipt of 
consideration in satisfaction of such Claim will be a fully taxable transaction.  Alternatively, if the Claim 
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is a security of Fusion Connect, the transaction will qualify for “recapitalization” treatment for U.S. federal 
income tax purposes.  Each of these alternatives is discussed below. 

 (a)  Fully Taxable Transaction—First Lien Claim that does not constitute a Security.  If an Allowed 
First Lien Claim does not constitute a security, the distribution to such U.S. Holder will be a fully taxable 
transaction.  In such event, a U.S. Holder of an Allowed First Lien Claim should generally recognize gain 
or loss in an amount equal to the difference, if any, between (i) the sum of the fair market value of the New 
Equity Interests received, the amount of cash received and either (a) the issue price (as defined below) of 
the New First Lien Term Loan received or (b) in the event the New First Lien Term Loan is considered a 
contingent payment debt obligation (as discussed below in B.7.b. — “Ownership and Disposition of the 
New First Lien Term Loan – Treatment as a Contingent Payment Debt Instrument”), the issue price of the 
New First Lien Term Loan increased by the fair market value of any contingent payments on the New First 
Lien Term Loan (other than any consideration received in respect of a First Lien Claim for accrued but 
unpaid interest and possibly accrued original issue discount, “OID”), and (ii) the holder’s adjusted tax basis 
in the Allowed First Lien Claim exchanged (other than any tax basis attributable to accrued but unpaid 
interest and possibly accrued OID).  See B.4 — “Character of Gain or Loss,” below.  In addition, a U.S. 
Holder of an Allowed First Lien Claim will have ordinary interest income to the extent of any exchange 
consideration allocable to accrued but unpaid interest (or accrued OID) not previously included in income.  
See B.3 — “Distributions in Discharge of Accrued Interest,” below. 

 The “issue price” of the New First Lien Term Loan for U.S. federal income tax purposes depends 
on whether, at any time during the 31-day period ending 15 days after the Effective Date, the New First 
Lien Term Loan or the Tranche B Term Loan (regardless whether the holder’s Claim is a Tranche B Term 
Loan) is considered traded on an “established market.”  Pursuant to applicable Treasury regulations, an 
“established market” need not be a formal market.  It is sufficient if there is a readily available sales price 
for an executed purchase or sale of the New First Lien Term Loan or the Tranche B Term Loan, or if there 
are one or more “firm quotes” or “indicative quotes” with respect to the New First Lien Term Loan or for 
the Tranche B Term Loan, in each case as such terms are defined in applicable Treasury Regulations.  If 
the New First Lien Term Loan received is considered traded on an established market, the issue price of 
the New First Lien Term Loan for U.S. federal income tax purposes will equal its fair market value as of 
the Effective Date.  If the New First Lien Term Loan is not considered traded on an established market but 
the Tranche B Term Loan is so treated, the issue price of the New First Lien Term Loan will be based on 
the fair market value of the Tranche B Term Loan (with appropriate adjustments, such as for the fair market 
value of the New Equity Interests and any cash received).  Alternatively, if neither the New First Lien Term 
Loan nor the Tranche B Term Loan is considered traded on an established market, the issue price of the 
New First Lien Term Loan generally will be its stated principal amount.  If the Debtors determine that the 
New First Lien Term Loan or the Tranche B Term Loan  is traded on an established market, such 
determination and the determination of issue price will be binding on a U.S. Holder unless such holder 
discloses, on a timely-filed U.S. federal income tax return for the taxable year that includes the Effective 
Date that such holder’s determination is different from Debtors’ determination, the reasons for such holder’s 
different determination and, if applicable, how such holder determined the fair market value.  

In the case of a taxable exchange, a U.S. Holder of an Allowed First Lien Claim will have a tax basis in the 
New First Lien Term Loan received equal to its issue price and a tax basis in the New Equity Interests 
received equal to their fair market value.  The U.S. Holder’s holding period in such New First Lien Term 
Loan and New Equity Interests received should begin on the day following the exchange date. 

 (b) Recapitalization Treatment—First Lien Claim that Constitutes a Security.  If an Allowed 
First Lien Claim constitutes a security for U.S. federal income tax purposes, the distribution to such U.S. 
Holder will qualify for recapitalization treatment for U.S. federal income tax purposes.  In such event, a 
U.S. Holder of an Allowed First Lien Claim generally will not recognize loss, but will recognize gain 
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(computed as described above in the case of a fully taxable exchange) to the extent of any “boot” received, 
i.e., any consideration other than stock or “securities” of Fusion Connect.  In the present case, the boot 
received would equal the sum of the amount of any cash received and the amount taken into account with 
respect to the New First Lien Term Loan in determining the amount of gain or loss in a fully taxable 
exchange (assuming, for purposes of the discussion herein as indicated above, that the New First Lien Term 
Loan does not constitute a “security”).  See B.1.a. — “Consequences to Holders of First Lien Claims – 
Fully Taxable Transaction”.  In addition, even within an otherwise tax-free exchange, a U.S. Holder will 
have interest income to the extent of any exchange consideration allocable to accrued but unpaid interest 
(or OID) not previously included in income.  See B.3 — “Distributions in Discharge of Accrued Interest,” 
below. 

In a recapitalization exchange, a U.S. Holder’s aggregate tax basis in the New Equity Interests will equal 
such holder’s aggregate adjusted tax basis in its Allowed First Lien Claim exchanged therefor, increased 
by any gain or interest income recognized in the exchange and decreased by the amount of boot received 
in the exchange and any deductions claimed in respect of any previously accrued but unpaid interest or 
OID.  The U.S. Holder’s holding period in the New Equity Interests will include its holding period in the 
Allowed First Lien Claim exchanged therefor, except to the extent of any exchange consideration received 
in respect of accrued but unpaid interest (and possibly OID, depending on whether the increase in a holder’s 
adjusted basis for recently accrued OID retains its short-term character for holding period purposes).   

The U.S. Holder will have a tax basis in the New First Lien Term Loan received equal to the amount taken 
into account as boot with respect to the New First Lien Term Loan.  The holding period in the New First 
Lien Term Loan received generally will begin on the day following the Effective Date. 

2. Consequences to Holders of Second Lien Claims and General 
Unsecured Claims 

Pursuant to the Amended Plan:  

•  holders of Allowed Second Lien Claims will receive Second Lien Warrants or, alternatively, if 
the class of Second Lien Claims do not vote to accept the Amended Plan, Litigation Trust Interests 
and New Equity Interests (and/or Special Warrants), in complete and final satisfaction of their 
Second Lien Claims; and 

•  holders of Allowed General Unsecured Claims will receive Litigation Trust Interests in complete 
and final satisfaction of their General Unsecured Claims. 

As discussed below (see Section C, “Tax Treatment of Litigation Trust and Holders of Litigation Trust 
Interests”), the Litigation Trust has been structured to qualify as a “grantor trust” for U.S. federal income 
tax purposes.  Accordingly, each holder of an Allowed Claim receiving a Litigation Trust Interest is 
intended to be treated for U.S. federal income tax purposes as directly receiving, and as a direct owner of, 
an undivided interest in the Litigation Trust Assets (consistent with its economic rights in the trust).  
Accordingly, the following discussion assumes such treatment.  However, due to the Debtors’ retained 
interest in the Litigation Trust Assets (other than the Litigation Trust First Lien Lender Causes of Action), 
it is possible that the Debtors could continue to be viewed for U.S. federal income tax purposes as the 
owners of such assets, with an obligation to make contingent payments to the Litigation Trust.  Each holder 
of a Second Lien Claim and General Unsecured Claim is urged to consult its tax advisor regarding the U.S. 
federal income tax treatment of the Litigation Trust.  Pursuant to the Amended Plan, the Litigation Trust 
Oversight Committee will determine the fair market value of the non-cash assets transferred to the 
Liquidating Trust, and all parties to the Liquidating Trust (including holders of Allowed Claims receiving 
Liquidating Trust Interests) must consistently use such valuation for all U.S. federal income tax purposes. 
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After the Effective Date, a holder’s share of any recoveries received on the assets of the Litigation Trust 
(other than as a result of the subsequent disallowance of Disputed Claims) should not be included, for 
federal income tax purposes, in the holder’s amount realized in respect of its Allowed Claim but should be 
separately treated as amounts realized in respect of such holder's ownership interest in the underlying assets 
of the Liquidating Trust. 

As mentioned above, the U.S. federal income tax consequences to a U.S. Holder of an Allowed Second 
Lien Claim depends, in part, on whether such Claim constitutes a “security” of Fusion Connect for U.S. 
federal income tax purposes.   If an Allowed Second Lien Claim does not constitute a security, the receipt 
of consideration in satisfaction of such Claim will be a fully taxable transaction.  Alternatively, if the Claim 
is a security of Fusion Connect, the transaction will qualify for “recapitalization” treatment for U.S. federal 
income tax purposes.  Each of these alternatives is discussed below. 

In addition, the U.S. federal income tax consequences to U.S. Holders of an Allowed General Unsecured 
Claim and, if receiving Litigation Trust Interests, Allowed Second Lien Claims depends, in part, on the 
treatment of such holders’ receipt of an undivided interest in the Litigation Trust First Lien Lender Causes 
of Action.  Pursuant to the Amended Plan, holders of Allowed First Lien Claims will transfer such causes 
of actions to the Litigation Trust.  It is possible that the fair market value of the undivided interest received 
in such causes of action may be treated as ordinary income to U.S. Holders of Allowed General Unsecured 
Claims and, if receiving Litigation Trust Interests, Allowed Second Lien Claims as some form of payment 
to accept or not to object to the Amended Plan, rather than as additional consideration in respect of their 
Claim for purposes of determining gain or loss.  The following discussion assumes such amounts are treated 
as additional consideration in respect of their Claims, but each holder should consult its own tax advisor.   

 (a)  Fully Taxable Transaction—Second Lien Claim that Does Not Constitute a Security and 
General Unsecured Claims.  A U.S. Holder of an Allowed Second Lien Claim that does not constitute a 
security for U.S. federal income tax purposes and a U.S. Holder of an Allowed General Unsecured Claim 
generally should recognize gain or loss in an amount equal to the difference, if any, between (i) the sum of 
the fair market value of any Second Lien Warrants or New Equity Interests received and, with respect to 
any Litigation Trust Interests received, the amount of any cash and the fair market value of the undivided 
interest in the Litigation Trust Causes of Action deemed received by the holder for U.S. federal income tax 
purposes (other than any consideration received in respect of a Claim for accrued but unpaid interest and 
possibly accrued OID), and (ii) the holder’s adjusted tax basis in the Claim exchanged (other than any tax 
basis attributable to accrued but unpaid interest and possibly accrued OID).  See B.4 — “Character of Gain 
or Loss,” below.  In addition, a U.S. Holder of an Allowed Claim will have ordinary interest income to the 
extent of any exchange consideration allocable to accrued but unpaid interest (or accrued OID) not 
previously included in income.  See B.3 — “Distributions in Discharge of Accrued Interest,” below. 

In the event of the subsequent disallowance of any Disputed General Unsecured Claim, it is possible that a 
holder of a previously Allowed Second Lien Claim (if also receiving Litigation Trust Interests) and a holder 
of a previously Allowed General Unsecured Claim may receive additional distributions in respect of its 
Claim.  Accordingly, it is possible that the recognition of any loss realized by a holder with respect to an 
Allowed Second Lien Claim or Allowed General Unsecured Claim may be deferred until all General 
Unsecured Claims are Allowed or Disallowed.  Alternatively, it is possible that a holder will have additional 
gain in respect of any additional distributions received due to the disallowance of a Disputed General 
Unsecured Claim.  See also Section C, “Tax Treatment of Litigation Trust and Holders of Litigation Trust 
Interests,”  below.  

In the case of a taxable exchange, a U.S. Holder of Allowed Second Lien Claims will have a tax basis in 
the New Second Lien Warrants or New Equity Interests received equal to their fair market value.  A U.S. 
holder’s aggregate tax basis in its undivided interest in the Litigation Trust Assets will equal the fair market 
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value of such interest increased by its share of the Debtors’ liabilities to which such assets remain subject 
upon transfer to the Litigation Trust.  A U.S. Holder’s holding period in any such Second Lien Warrants, 
New Equity Interests and Litigation Trust Assets generally will begin the day following the exchange date. 

 (b) Recapitalization Treatment—Second Lien Claim Constitutes a Security.  If an Allowed 
Second Lien Claim constitutes a security for U.S. federal income tax purposes, the distribution to such U.S. 
Holder will qualify for recapitalization treatment for U.S. federal income tax purposes.  In such event, a 
U.S. Holder of an Allowed Second Lien Claim generally will not recognize loss, but will recognize gain 
(computed as described above in the case of a fully taxable exchange) to the extent of any “boot” received, 
i.e., the amount of cash and the fair market value of its undivided interest in the Litigation Trust Causes of 
Action deemed received.  In addition, even within an otherwise tax-free exchange, a U.S. Holder will have 
interest income to the extent of any exchange consideration allocable to accrued but unpaid interest (or 
OID) not previously included in income.  See B.3 — “Distributions in Discharge of Accrued Interest,” 
below. 

In the event of the subsequent disallowance of any Disputed General Unsecured Claim, it is possible that a 
holder of a previously Allowed Second Lien Claim (if also receiving Litigation Trust Interests) and a holder 
of a previously Allowed General Unsecured Claim may receive additional distributions in respect of its 
Claim.  Accordingly, it is possible that a holder will have additional gain in respect of any additional 
distributions received due to the disallowance of a Disputed General Unsecured Claim.  See also Section 
C, “Tax Treatment of Litigation Trust and Holders of Litigation Trust Interests,”  below.  

In a recapitalization exchange, a U.S. Holder’s aggregate tax basis in the Second Lien Warrants or New 
Equity Interests will equal such holder’s aggregate adjusted tax basis in its Allowed Second Lien Claim 
exchanged therefor, increased by any gain or interest income recognized in the exchange and decreased by 
the amount of boot received in the exchange and any deductions claimed in respect of any previously 
accrued but unpaid interest or OID.  The U.S. Holder’s holding period in the Second Lien Warrants or New 
Equity Interests will include its holding period in the Allowed Second Lien Claim exchanged therefor, 
except to the extent of any exchange consideration received in respect of accrued but unpaid interest (and 
possibly OID, depending on whether the increase in a holder’s adjusted basis for recently accrued OID 
retains its short-term character for holding period purposes).    

A U.S. Holder’s aggregate tax basis in its undivided interest in the Liquidating Trust Assets, if received, 
will equal the fair market value of such interest increased by its share of the Debtors’ liabilities to which 
such assets remain subject upon transfer to the Liquidating Trust, and a holder’s holding period generally 
will begin the day following the exchange date. 

3. Distributions in Discharge of Accrued Interest 

In general, to the extent that any exchange consideration received pursuant to the Amended Plan by a U.S. 
Holder of an Allowed First Lien Claim, Second Lien Claim or General Unsecured Claim (whether stock, 
notes or cash) is received in satisfaction of interest accrued during its holding period, such amount will be 
taxable to the holder as interest income (if not previously included in the holder’s gross income).  
Conversely, a U.S. Holder may be entitled to recognize a deductible loss to the extent any accrued interest 
or amortized OID was previously included in its gross income and is not paid in full.  However, the IRS 
has privately ruled that a holder of a “security” of a corporate issuer, in an otherwise tax-free exchange, 
could not claim a current deduction with respect to any unpaid OID.  Accordingly, it is also unclear whether, 
by analogy, a U.S. Holder of an Allowed First Lien Claim or an Allowed Second Lien Claim that does not 
constitute a “security” would be required to recognize a capital loss, rather than an ordinary loss, with 
respect to previously included OID that is not paid in full. 
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The Amended Plan provides that, except as otherwise required by law (as reasonably determined by the 
Debtors), consideration received in respect of an Allowed Claim is allocable first to the principal amount 
of the Allowed Claim (as determined for U.S. federal income tax purposes) and then, to the extent of any 
excess, to the remaining portion of the Allowed Claim.  See Section 6.17 of the Amended Plan.  There is 
no assurance that the IRS will respect such allocation for U.S. federal income tax purposes.  Holders of 
Allowed Claims are urged to consult their own tax advisor regarding the allocation of consideration 
received under the Amended Plan, as well as the deductibility of accrued but unpaid interest (including 
OID) and the character of any loss claimed with respect to accrued but unpaid interest (including OID) 
previously included in gross income for U.S. federal income tax purposes. 

4. Character of Gain or Loss 

Where gain or loss is recognized by a U.S. Holder, the character of such gain or loss as long-term or short-
term capital gain or loss or as ordinary income or loss will be determined by a number of factors, including 
the tax status of the holder, whether the Claim constitutes a capital asset in the hands of the holder and how 
long it has been held, whether the Claim was acquired at a market discount, and whether and to what extent 
the holder previously claimed a bad debt deduction.  

A U.S. Holder that purchased its Claims from a prior holder at a “market discount” (relative to the principal 
amount of the Claims at the time of acquisition) may be subject to the market discount rules of the Tax 
Code.  In general, a debt instrument is considered to have been acquired with “market discount” if the U.S. 
Holder’s adjusted tax basis in the debt instrument is less than (i) its stated principal amount or (ii) in the 
case of a debt instrument issued with OID, its adjusted issue price, in each case, by at least a de minimis 
amount.  Under these rules, any gain recognized on the exchange of Claims (other than in respect of a Claim 
for accrued but unpaid interest) generally will be treated as ordinary income to the extent of the market 
discount accrued (on a straight line basis or, at the election of the holder, on a constant yield basis) during 
the U.S. Holder’s period of ownership, unless the holder elected to include the market discount in income 
as it accrued.  If a U.S. Holder of a Claim did not elect to include market discount in income as it accrued 
and, thus, under the market discount rules, was required to defer all or a portion of any deductions for 
interest on debt incurred or maintained to purchase or carry its Claim, such deferred amounts would become 
deductible at the time of the exchange but, if the exchange qualifies for recapitalization treatment, only up 
to the amount of gain that the holder recognizes in the exchange. 

In the case of an exchange of an Allowed First Lien Claim or Allowed Second Lien Claim that qualifies for 
recapitalization treatment, the Tax Code indicates that any accrued market discount in respect of the Claim 
should not be currently includible in income under Treasury Regulations to be issued.  Any accrued market 
discount that is not included in income should carry over to any nonrecognition property received in 
exchange therefor, i.e., to the New Equity Interests or Second Lien Warrants received.  Any gain recognized 
by a U.S. Holder upon a subsequent disposition of such New Equity Interests or Second Lien Warrants (or 
disposition of any New Equity Interests received upon exercise of the Second Lien Warrants) should then 
be treated as ordinary income to the extent of any accrued market discount not previously included in 
income.  To date, specific Treasury Regulations implementing this rule have not been issued. 

5. Ownership and Disposition of Second Lien Warrants; Constructive 
Distributions to Holders of New Equity Interests 

A U.S. Holder of a Second Lien Warrant generally will not recognize gain or loss upon the exercise of such 
warrant.  A U.S. Holder’s tax basis in the New Equity Interests received upon exercise of a Second Lien 
Warrant will be equal to the sum of the holder’s tax basis in the Second Lien Warrant and the exercise price.  
The holder will commence a new holding period with respect to the New Equity Interests received. 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 101 of 377



 

91 
 
WEIL:\97171739\1\47019.0003 

If the terms of the Second Lien Warrant provide for any adjustment to the number of shares of New Equity 
Interests for which the Second Lien New Warrant may be exercised or to the exercise price of the Second 
Lien Warrants, such adjustment may, under certain circumstances, result in constructive distributions that 
could be taxable to the holder of the Second Lien Warrants.  Conversely, the absence of an appropriate 
adjustment may result in a constructive distribution that could be taxable to the holders of the New Equity 
Interests.  

Upon the lapse or disposition of a Second Lien Warrant, the U.S. Holder generally would recognize gain 
or loss equal to the difference between the amount received (zero in the case of a lapse) and its tax basis in 
the warrant.  In general, such gain or loss would be a capital gain or loss, long-term or short-term, depending 
on whether the requisite holding period was satisfied. 

6. Disposition of New Equity Interests 

Unless a nonrecognition provision applies and subject to the discussion in the preceding section with respect 
to market discount and the discussion below, U.S. Holders generally will recognize capital gain or loss 
upon the sale or exchange of the New Equity Interests in an amount equal to the difference between (i) the 
holder’s adjusted tax basis in the New Equity Interests held and (ii) the sum of the cash and the fair market 
value of any property received from such disposition.  Any such gain or loss generally should be long-term 
capital gain or loss if the U.S. Holder’s holding period for its New Equity Interests is more than one year at 
that time.  A reduced tax rate on long-term capital gain may apply to non-corporate U.S. Holders. The 
deductibility of capital loss is subject to significant limitations. 

In general, any gain recognized by a U.S. Holder upon a disposition of the New Equity Interests (or any 
stock or property received for such interests in a later tax-free exchange) received in exchange for an 
Allowed First Lien Claim or an Allowed Second Lien Claim will be treated as ordinary income for U.S. 
federal income tax purposes to the extent of (i) any ordinary loss deductions previously claimed as a result 
of the write-down of the Claim, decreased by any income (other than interest income) recognized by the 
holder upon exchange of the Claim, and (ii) with respect to a cash-basis holder and in addition to clause (i) 
above, any amounts which would have been included in its gross income if the holder’s Claim had been 
satisfied in full but which was not included by reason of the cash method of accounting. 

7. Ownership and Disposition of the New First Lien Term Loan 

Based on the preliminary terms of the New First Lien Term Loan that mandate its repayment, in whole or 
in part, upon the occurrence of certain contingencies (including excess cash flow), it is possible that, the 
New First Lien Term Loan may be treated as a “contingent payment debt instrument” under the applicable 
Treasury Regulations (unless such contingencies would be treated as “remote” thereunder).  The terms of 
the New First Lien Term Loan remain under negotiation and thus are subject to change.  Ultimately, the 
Debtors’ determination of whether the New First Lien Term Loan is a contingent payment debt instrument 
will be made based on the facts and circumstances as of the Effective Date.  However, the Debtors’ 
treatment of the New First Lien Term Loan is not binding on the IRS.  Accordingly, holders are urged to 
consult their tax advisors regarding the application of the contingent payment debt regulations to the New 
First Lien Term Loan. 

 The taxation of contingent payment debt instruments is complex.  In general, the rules applicable 
to such instruments could require a U.S. Holder to accrue ordinary income at a higher rate than the stated 
interest rate and the rate that would otherwise be imputed under the OID rules, and to treat as ordinary 
income (rather than capital gain) any gain recognized on the taxable disposition of the New First Lien Term 
Loan.   
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(a)   Not Treated as a Contingent Payment Debt Instrument.  If the New First Lien Term Loan 
is not treated as a contingent payment debt instrument, it will be subject to the OID provisions of the Tax 
Code.  The amount of OID will be equal to the excess of the “stated redemption price at maturity” of such 
loan over its “issue price” (as defined above, see B.1.a. — Consequences to Holders of First Lien Claims – 
Fully Taxable Transaction”).  For this purpose, the general rule is that the stated redemption price at 
maturity of a debt instrument is the sum of all payments provided by the debt instrument other than 
payments of “qualified stated interest”.  Stated interest is “qualified stated interest” if it is payable in cash 
at least annually.  All of the stated interest on the New First Lien Term Loan is payable in cash at a constant 
rate, and so all the interest is expected to be treated as qualified stated interest.  Such portion will be 
includible in the U.S. Holder’s income in accordance with the holder’s regular method of accounting for 
U.S. federal income tax purposes.  Accordingly, the New First Lien Term Loan will be considered to be 
issued with OID for U.S. federal income tax purposes only if the principal amount of the New First Lien 
Term Loan exceeds the issue price by at least a de minimis amount. 

A U.S. Holder will be required to include any OID in income for U.S. federal income tax purposes as it 
accrues, regardless of its regular method of accounting, in accordance with a constant-yield method, before 
the receipt of cash payments attributable to this income.  Under this method, a U.S. Holder generally will 
be required to include in income increasingly greater amounts of OID in successive accrual periods. 

Upon the sale or other taxable disposition of a New First Lien Term Loan, a U.S. Holder will recognize 
taxable gain or loss equal to the difference between the amount realized on the sale or other taxable 
disposition and its adjusted tax basis in the New First Lien Term Loan.  A U.S. Holder’s adjusted tax basis 
in a New First Lien Term Loan generally will equal its initial tax basis in the New First Lien Term Loan, 
increased by any OID previously included in income with respect to the New First Lien Term Loan and 
decreased by payments on the New First Lien Term Loan other than payments of qualified stated interest.  
For these purposes, the amount realized does not include any amount attributable to accrued interest, which 
will be taxable as interest if not previously included in income. Gain or loss recognized on the sale or other 
taxable disposition of a New First Lien Term Loan will generally be capital gain or loss and will be long-
term capital gain or loss if, at the time of sale or other taxable disposition, the New First Lien Term Loan 
is treated as held for more than one (1) year. 

(b)   Treatment as a Contingent Payment Debt Instrument.  If the New First Lien Term Loan is 
treated as a contingent payment debt instrument, the Debtors must construct a “projected payment 
schedule.”  U.S. Holders of contingent payment debt instruments generally must recognize all interest 
income with respect to such loans (including stated interest) on a constant yield basis (regardless of their 
method of accounting) at a rate determined based on the “issue price” and the projected payment schedule 
for such loans, subject to certain adjustments if actual contingent payments differ from those projected.  In 
the present case, the projected payment schedule generally will be determined by including each 
noncontingent payment and the “expected value” as of the issue date of each projected contingent payment 
of principal and interest on the contingent payment debt instrument, adjusted as necessary so that the 
projected payments discounted at the “comparable yield” (which is the greater of the yield at which the 
Debtors would issue a fixed-rate debt instrument with terms and conditions similar to those of the 
contingent payment debt instrument, as applicable, or the applicable federal rate) equals the issue price for 
such debt. 

The amount of interest that is treated as accruing during an accrual period on a contingent payment debt 
instrument is the product of the “comparable yield” and debt’s adjusted issue price at the beginning of such 
accrual period.  The “adjusted issue price” of a contingent payment debt instrument is the issue price of 
such debt increased by interest previously accrued on such instrument (determined without adjustments for 
differences between the projected payments and the actual payments on such debt), and decreased by the 
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amount of any noncontingent payments and the projected amount of any contingent payments previously 
made on such debt. 

Except for adjustments made for differences between actual and projected payments, the amount of interest 
included in income by a U.S. Holder of a contingent payment debt instrument is the portion that accrues 
while such holder holds such instrument (with the amount attributable to each accrual period allocated 
ratably to each day in such period).  If actual payments differ from projected payments, then the U.S. Holder 
generally would be required in any given taxable year either to include additional interest in gross income 
(i.e., where the actual payments exceed projected payments in such taxable year) or to reduce the amount 
of interest income otherwise accounted for on the contingent payment debt instrument (i.e., where the actual 
payments are less than the projected payments in such taxable year), as applicable.  If the negative 
adjustment exceeds the interest for the taxable year that otherwise would have been accounted for on the 
contingent payment debt instrument, the excess would be treated as ordinary loss.  However, the amount 
treated as an ordinary loss in any taxable year is limited to the amount by which the U.S. Holder’s total 
interest inclusions on such contingent payment debt instrument exceed the total amount of the net negative 
adjustments the U.S. Holder treated as ordinary loss on such contingent payment debt instrument in prior 
taxable years.  Any remaining excess would be a negative adjustment carryforward and may be used to 
offset interest income in succeeding years.  If a contingent term loan is sold, exchanged or retired, any 
negative adjustment carryforward from the prior year would reduce the U.S. Holder’s amount realized on 
the sale, exchange or retirement.  

The yield, timing and amounts set forth on the projected payment schedules are for U.S. federal income tax 
purposes only and are not assurances by the Debtors with respect to any aspect of the contingent payment 
debt instrument.  After issuance, any holder of a contingent payment debt instrument may obtain the 
comparable yield, the projected payment schedule, the issue price, the amount of OID, and the issue date 
for the contingent payment debt instrument by writing to the Debtors.  For U.S. federal income tax purposes, 
a U.S. Holder generally must use the Debtors’ comparable yield and projected payment schedule for a 
contingent payment debt instrument in determining the amount and accrual of OID on such loan unless 
such schedule is unreasonable and the U.S. Holder explicitly discloses in accordance with the contingent 
payment debt regulations its differing position and why the Debtors’ schedule is unreasonable.  The IRS 
generally is bound by the Debtors’ comparable yield and projected payment schedule unless either is 
unreasonable. 

Upon a disposition of the New First Lien Term Loans and unless a non-recognition provision applies, a 
U.S. Holder generally will recognize gain or loss upon the sale, redemption (including at maturity) or other 
taxable disposition of a contingent payment debt instrument equal to the difference, if any, between such 
holder’s adjusted tax basis in such debt and the amount realized on the sale, redemption or other disposition 
(with any negative adjustment carryforward from the prior year reducing such holder’s amount realized).  
Any gain recognized on the sale, redemption or other taxable disposition of a contingent payment debt 
instrument generally will be ordinary interest income, and any loss will be an ordinary loss to the extent a 
U.S. Holder’s total interest inclusions on such debt exceed the total amount of ordinary loss such holder 
took into account through the date of the disposition with respect to differences between actual payments 
and projected payments (and any additional loss generally will be a capital loss).   

For purposes of computing gain or loss, a U.S. Holder’s adjusted tax basis in a contingent payment debt 
instrument generally will equal the holder’s initial tax basis in such debt, increased by the amount of any 
interest previously accrued on such debt (determined without adjustments for differences between the 
projected payment schedule and the actual payments on such debt) up through the date of the sale, 
redemption or taxable disposition, and decreased by the amount of any noncontingent payments and the 
projected amount of any contingent payments previously made on such debt. 
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Each holder of a New First Lien Term Loan is urged to consult its tax advisor regarding the application of 
the OID rules, including the contingent payment debt rules, to the New First Lien Term Loan. 

8. Recent legislation 

Pursuant to recent legislation, for taxable years beginning after December 31, 2017 (and for taxable years 
beginning after 2018 in the case of OID), an accrual method taxpayer that reports revenues on an applicable 
financial statement generally must recognize income for U.S. federal income tax purposes no later than the 
taxable year in which such income is taken into account as revenue in the applicable financial statement.  It 
is unclear how this rule applies to U.S. Holders of debt instruments issued with OID or contingent payment 
debt instruments.  Accordingly, this rule could potentially require such a taxpayer to recognize income for 
U.S. federal income tax purposes with respect to the New First Lien Term Loan prior to the time such 
income would otherwise have been recognized.  Each holder is urged to consult its tax advisor regarding 
the possible application of the recent legislation to the New First Lien Term Loan. 

C. Tax Treatment of Litigation Trust and Holders of Li tigation Trust Interests 

1. Classification of a Liquidating Trust 

The Litigation Trust is intended to qualify as a “liquidating trust” for U.S. federal income tax purposes.  In 
general, a liquidating trust is not a separate taxable entity but rather is treated for U.S. federal income tax 
purposes as a “grantor” trust (i.e., a pass-through entity).  The IRS, in Revenue Procedure 94-45, 1994-2 
C.B. 684, set forth the general criteria for obtaining an IRS ruling as to the grantor trust status of a 
liquidating trust under a chapter 11 plan.  The Litigation Trust will be structured with the intention of 
complying with such general criteria.  In conformity with Revenue Procedure 94-45, all parties (including, 
without limitation, the Debtors, the trustee of the Litigation Trust and holders of Allowed Claims that 
receive a beneficial interest in the Litigation Trust) are required pursuant to the Amended Plan to treat the 
transfer of assets to the Litigation Trust, except to the extent the Debtors retain an interest in the Litigation 
Trust, as (1) a transfer of the assets (subject to any obligations relating to those assets) directly to the holders 
of Allowed Claims that receive Litigation Trust Interests (other than to the extent any assets are allocable 
to Disputed Claims), followed by (2) the transfer of the assets by such holders to the Litigation Trust in 
exchange for Litigation Trust Interests.  Accordingly, except in the event of contrary definitive guidance, 
holders of Litigation Trust Interests will be treated, and required to report, for U.S. federal income tax 
purposes as the grantors and direct owners of an undivided interest in their respective share of the 
underlying assets of the Litigation Trust (other than such assets as are allocable to Disputed Claims).   

Although the following discussion assumes that the Litigation Trust will be respected as a liquidating trust 
for U.S. federal income tax purposes, no ruling is currently contemplated from the IRS concerning the tax 
status of the Litigation Trust as a grantor trust.   If the IRS were to successfully challenge such classification, 
the U.S. federal income tax consequences to the trust and to U.S. Holders of Allowed Claims receiving 
Litigation Trust Interests could vary from those discussed herein.  Each holder of a General Unsecured 
Claim and Second Lien Claim is urged to consult its own tax advisor regarding the receipt and ownership 
of a Litigation Trust Interest.   

2. General Tax Reporting of a Liquidating Trust and Holders of 
Liquidating Trust Interests 

All parties will be required to treat the Litigation Trust as a grantor trust for all applicable U.S. federal 
income tax purposes of which holders of Allowed Claims who receive Litigation Trust Interests are the 
owners and grantors.  The trustee of the Litigation Trust will file tax returns treating the Litigation Trust as 
a grantor trust pursuant to section 1.671-4(a) of the Treasury Regulations.  The trustee also will annually 
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provide to each holder a separate statement regarding the receipts and expenditures of the Litigation Trust 
as relevant for U.S. federal income tax purposes. 

Accordingly, each holder of a Litigation Trust Interest will be treated for U.S. federal income tax purposes 
as the direct owner of an undivided interest in the underlying assets of the Litigation Trust (other than any 
assets allocable to Disputed Claims), consistent with its economic interests therein. As discussed above, 
however, there is a risk that the Litigation Trust may be treated as owning a right to contingent payments 
from the Debtors, rather than having actual ownership of the Litigation Trust Assets (other than the 
Litigation Trust First Lien Lender Causes of Action).  See Section B.2, “Consequences to Holders of Certain 
Claims – Consequences to Holders of Second Lien Claims and General Unsecured Claims,” above.  

All taxable income and loss of the Litigation Trust will be allocated among, and treated as directly earned 
and incurred by, the holders of Litigation Trust Interests with respect to such holder’s interest in the assets 
of the Litigation Trust (and not as income or loss with respect to its prior Claims), with the possible 
exception of any taxable income and loss allocable to any assets allocable to, or retained on account of, 
Disputed Claims.  The character of any income and the character and ability to use any loss would depend 
on the particular situation of the holder.   

All parties will be required to report for U.S. federal income tax purposes consistent with the valuation of 
the assets (and the amount of cash assets) transferred to the Litigation Trust as determined by the Litigation 
Trust Oversight Committee  (or its designee).  The valuation will be made available, from time to time, as 
relevant for tax reporting purposes.   

The U.S. federal income tax obligations of a holder of Litigation Trust Interests will not be dependent on 
the Litigation Trust distributing any cash or other proceeds.  Thus, a holder may incur a U.S. federal income 
tax liability with respect to its allocable share of Litigation Trust income even if the Litigation Trust does 
not make a concurrent distribution to the holder.  In general, other than in respect of cash retained on account 
of Disputed Claims, a distribution of cash by the Litigation Trust will not be separately taxable to a holder 
of Litigation Trust Interests since the holder will already be regarded for U.S. federal income tax purposes 
as owning the underlying assets (and will have been taxed at the time the cash was earned or received by 
the Litigation Trust).  Holders of Allowed Claims are urged to consult their tax advisors regarding the 
appropriate U.S. federal income tax treatment of any subsequent distributions of cash originally retained 
by the Litigation Trust on account of Disputed Claims.  See also “—3. Tax Reporting for Assets Allocable 
to Disputed General Unsecured Claims,” below. 

The trustee of the Litigation Trust will comply with all applicable governmental withholding requirements 
(see section 6.19 of the Amended Plan).   

3. Tax Reporting for Assets Allocable to Disputed General Unsecured 
Claims 

Subject to definitive guidance from the IRS or a court of competent jurisdiction to the contrary (including 
the receipt by the Litigation Trust Oversight Committee of an IRS private letter ruling if the Litigation Trust 
Oversight Committee so requests, or the receipt of an adverse determination by the IRS upon audit if not 
contested by the Litigation Trust Oversight Committee), the Litigation Trust Oversight Committee, with 
the consent of the Requisite First Lien Lenders, which consent shall not be unreasonably withheld, (A) may 
elect to treat any Litigation Trust Assets allocable to, or retained on account of, Disputed General Unsecured 
Claims (herein referred to loosely as a reserve) as a “disputed ownership fund” governed by section 1.468B-
9 of the Treasury Regulations, if applicable, and (B) to the extent permitted by applicable law, will report 
consistently for state and local income tax purposes. 
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Accordingly, if a “disputed ownership fund” election is made with respect to a Litigation Trust Assets 
allocable to, or retained on account of, Disputed General Unsecured Claims, such reserve will be subject to 
tax annually on a separate entity basis on any net income earned with respect to the Litigation Trust Assets 
(including any gain recognized upon the disposition of such assets).  All distributions from such reserve 
(which distributions may be net of any expenses, including taxes, relating to the retention or disposition of 
such assets) will be treated as received by holders in respect of their Claims as if distributed by the Debtors.  
All parties (including, without limitation, the Debtors, the Litigation Trust and the holders of Litigation 
Trust Interests) will be required to report for tax purposes consistently with the foregoing.  

The reserve will be responsible for payment, out of the assets of the reserve, of any taxes imposed on the 
reserve or its assets.  In the event, and to the extent, any cash of the reserve is insufficient to pay the portion 
of any such taxes attributable to the taxable income arising from the assets of the reserve (including any 
income that may arise upon the distribution of the assets in such reserve), assets of the reserve may be sold 
to pay such taxes. 

D. Information Reporting and Withholding 

Payments of interest (including accruals of OID) or dividends and any other reportable payments, possibly 
including amounts received pursuant to the Amended Plan and payments of proceeds from the sale, 
retirement or other disposition of the exchange consideration, may be subject to “backup withholding” 
(currently at a rate of 24%) if a recipient of those payments fails to furnish to the payor certain identifying 
information and, in some cases, a certification that the recipient is not subject to backup withholding.  
Backup withholding is not an additional tax.  Any amounts deducted and withheld generally should be 
allowed as a credit against that recipient’s U.S. federal income tax, provided that appropriate proof is timely 
provided under rules established by the IRS.  Furthermore, certain penalties may be imposed by the IRS on 
a recipient of payments who is required to supply information but who does not do so in the proper manner.  
Backup withholding generally should not apply with respect to payments made to certain exempt recipients, 
such as corporations and financial institutions.  Information may also be required to be provided to the IRS 
concerning payments, unless an exemption applies.  A holder of a Claim is urged to consult its own tax 
advisor regarding its qualification for exemption from backup withholding and information reporting and 
the procedures for obtaining such an exemption. 

As indicated above, the foregoing discussion of the U.S. federal income tax consequences of the Amended 
Plan does not generally address the consequences to non-U.S. holders; accordingly, such holders should 
consult their tax advisors with respect to the U.S. federal income tax consequences of the Amended Plan, 
including owning Litigation Trust Interests. 

The foregoing summary has been provided for informational purposes only and does not discuss all aspects 
of U.S. federal income taxation that may be relevant to a particular holder of a Claim.  All holders of 
Claims are urged to consult their tax advisors concerning the federal, state, local, non-U.S., and other tax 
consequences applicable under the Amended Plan. 

IX. 
CERTAIN RISK FACTORS TO BE CONSIDERED 

Prior to voting to accept or reject the Amended Plan, holders of Claims and Interests should read and 
carefully consider the risk factors set forth below, in addition to the other information set forth in this 
Disclosure Statement including any attachments, exhibits, or documents incorporated by reference.   

THIS SECTION PROVIDES INFORMATION REGARDING POTENTIAL RISKS IN CONNECTION 
WITH THE AMENDED PLAN.  THE FACTORS BELOW SHOULD NOT BE REGARDED AS THE 
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ONLY RISKS ASSOCIATED WITH THE AMENDED PLAN OR ITS IMPLEMENTATION.  
ADDITIONAL RISK FACTORS IDENTIFIED IN THE COMPANY’S PUBLIC FILINGS WITH THE 
SEC MAY ALSO BE APPLICABLE TO THE MATTERS SET OUT HEREIN AND SHOULD BE 
REVIEWED AND CONSIDERED IN CONJUNCTION WITH THIS DISCLOSURE STATEMENT, TO 
THE EXTENT APPLICABLE.  THE RISK FACTORS SET FORTH IN FUSION CONNECT’S 
ANNUAL REPORT ON FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2017 FILED 
WITH THE SEC ON MARCH 22, 2018, AS UPDATED BY THE QUARTERLY REPORT ON FORM 
10-Q FOR THE QUARTER ENDED MARCH 31, 2018 FILED WITH THE SEC ON MAY 6, 2018, THE 
QUARTERLY REPORT ON FORM 10-Q FOR THE QUARTER ENDED JUNE 30, 2018 FILED WITH 
THE SEC ON AUGUST 14, 2018, AND THE QUARTERLY REPORT ON FORM 10-Q FOR THE 
QUARTER ENDED SEPTEMBER 30, 2018 FILED WITH THE SEC ON NOVEMBER 3, 2018 ARE 
HEREBY INCORPORATED BY REFERENCE.  ANY CURRENT REPORTS ON FORM 8-K (OTHER 
THAN INFORMATION FURNISHED PURSUANT TO ITEMS 2.02 OR 7.01 AND ANY RELATED 
EXHIBITS OF ANY FORM 8-K, UNLESS EXPRESSLY STATED OTHERWISE THEREIN), 
QUARTERLY REPORTS ON FORM 10-Q OR ANNUAL REPORTS ON FORM 10-K FILED BY 
FUSION CONNECT WITH THE SEC AFTER THE DATE OF THIS DISCLOSURE STATEMENT 
MAY ALSO INCLUDE RISK FACTORS AND WILL BE CONSIDERED A PART OF THIS 
DISCLOSURE STATEMENT FROM THE DATE OF THE FILING OF SUCH DOCUMENTS.  NEW 
FACTORS, RISKS AND UNCERTAINTIES EMERGE FROM TIME TO TIME AND IT IS NOT 
POSSIBLE TO PREDICT ALL SUCH FACTORS, RISKS AND UNCERTAINTIES. 

A. Certain Bankruptcy Law Considerations 

1. General 

While the Debtors believe that the Chapter 11 Cases will be of short duration and will not be materially 
disruptive to the Company’s business, the Debtors cannot be certain that this will be the case.  Although 
the Amended Plan is designed to minimize the length of the Chapter 11 Cases, it is impossible to predict 
with certainty the amount of time that the Debtors may spend in bankruptcy or to assure parties in interest 
that the Amended Plan will be confirmed.  Even if confirmed on a timely basis, bankruptcy proceedings to 
confirm the Amended Plan could have an adverse effect on the Company’s business.  Among other things, 
it is possible that bankruptcy proceedings could adversely affect the Company’s relationships with its key 
vendors, suppliers, customers and employees.  In addition, the bankruptcy proceedings may divert some of 
the attention of the Debtors’ management away from business operations and the Company will incur 
additional expenses. 

2. Risk of Non-Confirmation of Amended Plan 

Although the Debtors believe that the Amended Plan will satisfy all requirements necessary for 
confirmation by the Bankruptcy Court, there can be no assurance that the Bankruptcy Court will reach the 
same conclusion or that modifications to the Amended Plan will not be required for confirmation or that 
such modifications will not necessitate re-solicitation of votes.  Moreover, the Debtors can make no 
assurances that they will receive the requisite acceptances to confirm the Amended Plan, and even if the 
Voting Classes voted in favor of the Amended Plan or the requirements for “cramdown” are met with 
respect to any Class that rejected the Amended Plan, the Bankruptcy Court, which may exercise substantial 
discretion as a court of equity, may choose not to confirm the Amended Plan.  If the Amended Plan is not 
confirmed, it is unclear what distributions (if any) holders of Claims or Interests ultimately would receive 
with respect to their Claims or Interests in a subsequent plan of reorganization.   
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3. Risk of Failing to Satisfy Vote Requirement 

In the event that the Debtors are unable to obtain sufficient votes from the Voting Classes, the Debtors may 
seek to accomplish an alternative chapter 11 plan.  There can be no assurance that the terms of any such 
alternative chapter 11 plan would be similar or as favorable to holders of Allowed Claims as those proposed 
in the Amended Plan. 

4. Risk of Non-Consensual Confirmation  

In the event that any impaired class of Claims or Interests does not accept or is deemed not to accept the 
Amended Plan, the Bankruptcy Court may nevertheless confirm such Amended Plan at the request of the 
Debtors if at least one impaired class has accepted the plan (with such acceptance being determined without 
including the vote of any “insider” in such class), and as to each impaired class that has not accepted the 
plan, the Bankruptcy Court determines that the plan “does not discriminate unfairly” and is “fair and 
equitable” with respect to the dissenting impaired classes.  Should any Class vote to reject the Amended 
Plan, then these requirements must be satisfied with respect to such rejecting Classes. The Debtors believe 
that the Amended Plan satisfies these requirements. 

5. Risk of Non-Occurrence of Effective Date 

There can be no assurance as to the timing of the Effective Date.  If the conditions precedent to the Effective 
Date set forth in the Amended Plan have not occurred or have not been waived as set forth in Section 9.3 
of the Amended Plan, then the Confirmation Order may be vacated, in which event no distributions will be 
made under the Amended Plan, the Debtors and all holders of Claims or Interests will be restored to the 
status quo as of the day immediately preceding the Confirmation Date, and the Debtors’ obligations with 
respect to Claims and Interests would remain unchanged. 

6. Risk of Termination of Restructuring Support Agreement 

The Restructuring Support Agreement contains certain provisions that give the parties the ability to 
terminate the Restructuring Support Agreement if various conditions are not satisfied.  As noted above, 
termination of the Restructuring Support Agreement could result in protracted Chapter 11 Cases, which 
could significantly and detrimentally impact the Company’s relationships with regulators, government 
agencies, vendors, suppliers, employees, and customers.  If the Restructuring Support Agreement is 
terminated, each vote or any consent given by any Consenting First Lien Lender (as defined in the 
Restructuring Support Agreement) prior to such termination will be deemed null and void ab initio.  If the 
termination of the Restructuring Support Agreement takes place when Bankruptcy Court approval is 
required for a Consenting First Lien Lender to change or withdraw its vote to accept the Amended Plan, 
the Company has agreed to support and not oppose any such attempt to change or withdraw a vote.  Future 
termination of the Restructuring Support Agreement is an “Event of Default” under the DIP Facility.  If the 
Debtors lose access to the DIP Facility, the Debtors may be forced to liquidate. 

7. Risk Related to Parties in Interest Objecting to Debtors’ Classification 
of Claims and Interests 

Bankruptcy Code Section 1122 provides that a plan may place a claim or an interest in a particular class 
only if such claim or interest is substantially similar to the other claims or interests in such class.  The 
Debtors believe that the classification of Claims and Interests under the Amended Plan complies with the 
requirements set forth in the Bankruptcy Code.  However, there can be no assurance that a party in interest 
will not object or that the Bankruptcy Court will approve the classifications. 
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8. Risk Related to Possible Objections to Amended Plan 

There is a risk that certain parties could oppose and object to the Amended Plan in the Bankruptcy Court 
either in its entirety or to specific provisions thereof.  While the Debtors believe that the Amended Plan 
complies with all relevant Bankruptcy Code provisions, there can be no guarantee that a party in interest 
will not file an objection to the Amended Plan or that the Bankruptcy Court will not sustain such an 
objection.   

9. Conversion to Chapter 7 Case 

If no plan of reorganization is confirmed, or if the Bankruptcy Court otherwise finds that it would be in the 
best interest of holders of Claims and Interests, the Chapter 11 Cases may be converted to cases under 
chapter 7 of the Bankruptcy Code, pursuant to which a trustee would be appointed or elected to liquidate 
the Debtors’ assets for distribution in accordance with the priorities established by the Bankruptcy Code.  
See Article XIII.C hereof for a discussion of the effects that a chapter 7 liquidation would have on the 
recoveries of holders of Claims and Interests.   

B. Additional Factors Affecting Value of Reorganized Debtors 

1. Claims Could Be More than Projected 

There can be no assurance that the estimated Allowed amount of Claims in certain Classes will not be 
significantly more than projected, which, in turn, could cause the value of distributions to be reduced 
substantially.  Inevitably, some assumptions will not materialize, and unanticipated events and 
circumstances may affect the ultimate results.  Therefore, the actual amount of Allowed Claims may vary 
from the Debtors’ projections and feasibility analysis, and the variation may be material. 

2. Projections and Other Forward-Looking Statements Are Not Assured, 
and Actual Results May Vary 

Certain of the information contained in this Disclosure Statement is, by nature, forward-looking, and 
contains (i) estimates and assumptions that might ultimately prove to be incorrect and (ii)  projections which 
may be materially different from actual future experiences.  There are uncertainties associated with any 
projections and estimates, and they should not be considered assurances or guarantees of the amount of 
funds or the amount of Claims in the various Classes that might be allowed.  The future results of the 
Reorganized Debtors are dependent upon various factors, many of which are beyond the control or 
knowledge of the Debtors, and consequently are inherently difficult to project. The Reorganized Debtors’ 
actual future results may differ materially (positively or negatively) from the financial projections and as a 
result, the actual total enterprise value of the Reorganized Debtors may be significantly higher or lower 
than the estimated range herein. 

C. Risks Relating to Debtors’ Business and Financial Condition 

1. Risks Associated with Debtors’ Business and Industry 

The Debtors’ business is subject to extensive regulation by federal, state and local governmental and 
regulatory authorities.  Further, in recent years the policies, laws, rules and regulations applicable to the 
Debtors’ business have been rapidly evolving.  Such changes, as well as the actual or alleged failure to 
comply with applicable federal, state, and local laws and regulations may have an adverse consequence on 
the Company or its business, in addition to the following factors, risks or uncertainties that may affect the 
Company or its business:  
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 Limitations, restrictions or complete bans on the Debtors’ business or various segments of the 
business; 

 Damage to the Debtors’ reputation; 

 Scrutiny of the industry by, and potential enforcement actions by, federal and state authorities; 

 The substantial resources (including senior management time and attention) the Company devotes 
to, and the significant compliance costs the Company incurs in connection with, regulatory 
compliance and regulatory examinations and inquiries, and any redress, fines, penalties or similar 
payments made in connection with resolving such matters; 

 Potential costs and uncertainties, including the effect on future revenues, associated with and 
arising from litigation, regulatory investigations, enforcements and other legal proceedings, and 
uncertainties relating to the reaction of key counterparties to the announcement of any such matters; 

 Risks related to a significant amount of senior management turnover and employee reductions; 

 Risks related to the substantial level of indebtedness, including ability to comply with covenants 
contained in debt agreements or obtain any necessary waivers or amendments, generate sufficient 
cash to service such indebtedness and refinance such indebtedness on favorable terms, if at all, as 
well as the ability to incur substantially more debt; 

 The success of the business strategy in returning to sustained profitability; 

 Risks and potential costs associated with technology and cybersecurity, including: the risks of 
technology failures and of cyber-attacks against the Company or its vendors; the Company’s ability 
to adequately respond to actual or attempted cyber-attacks; and the Company’s ability to implement 
adequate internal security measures and protect confidential customer information; 

 Risks and potential costs associated with the implementation of new or more current technology, 
the use of vendors, or the transfer of the Company’s servers or other infrastructure to new data 
center facilities; 

 Risks related to the Company’s reliance upon proprietary rights in the Company’s technology, 
systems, and business processes, including the potential risk that the compromise of such rights 
could impact the Company’s ability to compete or to achieve its projected business and financial 
results; 

 Risks related to the Company’s deferred tax asset, risk of an “ownership change,” including 
uncertainties as to the Company’s ability to preserve the tax assets through and after a bankruptcy 
filing; 

 The effects of competition on existing and potential future business, including the impact of 
competitors with greater financial resources and broader scopes of operation; 

 The ability to comply with evolving and complex accounting rules, many of which involve 
significant judgment and assumptions; 

 The ability to implement and maintain effective internal controls over financial reporting and 
disclosure controls and procedures;  
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 Increased taxation and / or government regulations of the cloud communications industry; 

 Administrative fines and financial penalties; 

 The adoption of new regulations, in addition to the potential that existing laws and regulations may 
be applied to telecommunications, cloud, VoIP, and/or internet service providers, which could 
hinder the Company’s growth 

 Litigation, including class action lawsuits; and 

 Civil and criminal liability. 

2. Downgrade in the Company’s Credit Ratings 

Standard & Poor’s and Moody’s rate Fusion Connect’s debt securities.  Certain of these ratings have been 
downgraded in the past, and any of these ratings may be downgraded in the future.  Any such downgrade 
could adversely affect the Company, its financial condition, or results of operations.  

3. DIP Facility  

The DIP Facility is intended to provide liquidity to the Debtors during the pendency of the Chapter 11 
Cases.  If the Chapter 11 Cases take longer than expected to conclude, the Debtors may exhaust or lose 
access to their financing.  There is no assurance that the Debtors will be able to obtain additional financing 
from the Debtors’ existing lenders or otherwise.  In either such case, the liquidity necessary for the orderly 
functioning of the Debtors’ business may be materially impaired. 

4. Post-Effective Date Indebtedness 

Following the Effective Date, in the Reorganization Transaction only, the Reorganized Debtors expect to 
have outstanding funded debt of up to approximately $400 million.  The Reorganized Debtors’ ability to 
service their debt obligations will depend on, among other things, the Debtors’ compliance with affirmative 
and negative covenants, the Debtors’ future operating performance, which depends partly on economic, 
financial, competitive, and other factors beyond the Reorganized Debtors’ control.  The Reorganized 
Debtors may not be able to generate sufficient cash from operations to meet their debt service obligations 
as well as fund necessary capital expenditures.  In addition, if the Reorganized Debtors need to refinance 
their debt, obtain additional financing, or sell assets or equity, they may not be able to do so on commercially 
reasonable terms, if at all. 

D. Factors Relating to Securities to be Issued Under Amended Plan, Generally 

1. Market for Securities 

There is currently no market for the New Equity Interests, the Special Warrants, or the Second Lien 
Warrants, and there can be no assurance as to the development or liquidity of any market for any such 
securities. The Reorganized Debtors are under no obligation to list any securities on any national securities 
exchange. Therefore, there can be no assurance that any of the foregoing securities will be tradable or liquid 
at any time after the Effective Date. If a trading market does not develop or is not maintained, holders of 
the foregoing securities may experience difficulty in reselling such securities or may be unable to sell them 
at all. Even if such a market were to exist, such securities could trade at prices higher or lower than the 
estimated value set forth in this Disclosure Statement depending upon many factors including, without 
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limitation, prevailing interest rates, markets for similar securities, industry conditions, and the performance 
of, and investor expectations for, the Reorganized Debtors. 

2. Potential Dilution 

The ownership percentage represented by the New Equity Interests distributed on the Effective Date under 
the Amended Plan will be subject to dilution from the conversion of any options, warrants, convertible 
securities, exercisable securities, or other securities that may be issued post-emergence, including the 
Special Warrants, the Second Lien Warrants, any securities issued under the Management Incentive Plan. 

In the future, similar to all companies, additional equity financings or other share issuances by any of the 
Reorganized Debtors could adversely affect the value of the New Equity Interests, the Special Warrants, 
and or the Second Lien Warrants.  The amount and dilutive effect of any of the foregoing could be material. 

E. Risk Related to Obtaining Exit Financing 

During the course of these Chapter 11 Cases, the Debtors will solicit commitments to provide exit financing 
to refinance the DIP Facility.  However, there is no assurance that such commitments will be obtained, 
which will hinder the Debtors’ ability to consummate the Reorganization Transaction.   

F. Risks Related to Investment in New Equity Interests 

1. Significant Holders  

Pursuant to the Amended Plan, certain holders of First Lien Claims may acquire a significant ownership 
interest in the New Equity Interests.  If such holders of New Equity Interests were to act as a group, such 
holders would be in a position to control all actions requiring stockholder approval, including the election 
of directors, without the approval of other stockholders.  This concentration of ownership could also 
facilitate or hinder a negotiated change of control of the Reorganized Debtors and, consequently, have an 
impact upon the value of the New Equity Interests.  In addition, the SEC has special considerations in 
connection with its foreign ownership rules with respect to “groups.”   

2. New Equity Interests Subordinated to Reorganized Debtors’ 
Indebtedness 

In any subsequent liquidation, dissolution, or winding up of the Reorganized Debtors, the New Equity 
Interests will rank below all debt claims against the Reorganized Debtors.  As a result, holders of the New 
Equity Interests will not be entitled to receive any payment or other distribution of assets upon the 
liquidation, dissolution, or winding up of the Reorganized Debtors until after all the Reorganized Debtors’ 
obligations to its debt holders have been satisfied.    

3. Implied Valuation of New Equity Interests Not Intended to Represent 
Trading Value of New Equity Interests 

The valuation of the Reorganized Debtors may not represent the trading value of the New Equity Interests 
in public or private markets and is subject to additional uncertainties and contingencies, all of which are 
difficult to predict.  Actual market prices of such securities at issuance will depend upon, among other 
things:  (i) conditions in the financial markets; (ii) the anticipated initial securities holdings of prepetition 
creditors, some of whom may prefer to liquidate their investment rather than hold it on a long-term basis; 
and (iii) other factors that generally influence the prices of securities.  The actual market price of the New 
Equity Interests is likely to be volatile.  Many factors including factors unrelated to the Reorganized 
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Debtors’ actual operating performance and other factors not possible to predict, could cause the market 
price of the New Equity Interests to rise and fall.  Accordingly, the implied value, stated herein and in the 
Amended Plan, of the New Equity Interests, does not necessarily reflect, and should not be construed as 
reflecting, values that will be attained for the New Equity Interests in the public or private markets.   

4. No Intention to Pay Dividends  

The Reorganized Debtors do not anticipate paying any dividends on the New Equity Interests as they expect 
to retain any future cash flows for debt reduction and to support operations.  As a result, the success of an 
investment in the New Equity Interests will depend entirely upon any future appreciation in the value of 
the New Equity Interests.  There is, however, no guarantee that the New Equity Interests will appreciate in 
value or even maintain its initial value.  In addition, holders of Special Warrants or Second Lien Warrants 
would likely not be able to participate in the distribution of any dividends.      

G. Additional Factors 

1. Debtors Have No Duty to Update 

The statements contained in this Disclosure Statement are made by the Debtors as of the date hereof, unless 
otherwise specified herein, and the delivery of this Disclosure Statement after that date does not imply that 
there has been no change in the information set forth herein since that date.  The Debtors have no duty to 
update this Disclosure Statement unless otherwise ordered to do so by the Bankruptcy Court. 

2. No Representations Outside Disclosure Statement are Authorized 

No representations concerning or related to the Debtors, the Chapter 11 Cases, or the Amended Plan are 
authorized by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this Disclosure 
Statement.  Any representations or inducements made to secure your acceptance or rejection of the 
Amended Plan that are other than those contained in, or included with, this Disclosure Statement should 
not be relied upon in making the decision to accept or reject the Amended Plan. 

3. No Legal or Tax Advice is Provided by Disclosure Statement 

The contents of this Disclosure Statement should not be construed as legal, business, or tax advice.  Each 
Claim or Interest holder should consult their own legal counsel and accountant as to legal, tax, and other 
matters concerning their Claim or Interest.  This Disclosure Statement is not legal advice.  This Disclosure 
Statement may not be relied upon for any purpose other than to determine how to vote on the Amended 
Plan. 

4. No Admission Made 

Nothing contained herein or in the Amended Plan constitutes an admission of, or will be deemed evidence 
of, the tax or other legal effects of the Amended Plan on the Debtors or on holders of Claims or Interests. 

5. Certain Tax Consequences 

For a discussion of certain tax considerations to the Debtors and certain holders of Claims in connection 
with the implementation of the Amended Plan, see Article VIII thereof. 
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X. 
VOTING PROCEDURES AND REQUIREMENTS 

Before voting to accept or reject the Amended Plan, each holder of a Claim in Class 3 (First Lien Claims), 
Class 4 (Second Lien Claims), and Class 5 (General Unsecured Claims) (each, an “Eligible Holder” and, 
collectively, the “Eligible Holders”)  should carefully review the Amended Plan attached hereto as 
Exhibit A.  All descriptions of the Amended Plan set forth in this Disclosure Statement are subject to the 
terms and conditions of the Amended Plan. 

A. Voting Deadline 

All Eligible Holders as of the Voting Record Date (September 17, 2019) will be provided with a Ballot 
together with this Disclosure Statement.  Such holders should read the Ballot carefully and follow the 
instructions therein. Only Eligible Holders are entitled to vote to accept or reject the Amended Plan.  
Because Classes 1, 2, 6 and 7 are unimpaired and deemed to accept, and Classes 8 and 9 are conclusively 
deemed to reject, only Classes 3, 4, and 5 are entitled to vote on the Amended Plan.  

The Debtors have engaged Prime Clerk LLC as its voting agent (the “Voting Agent”) to assist in the 
transmission of voting materials and in the tabulation of votes with respect to the Amended Plan.  FOR 
YOUR VOTE TO BE COUNTED, YOUR BALLOT MUST BE EXECUTED IN ACCORDANCE WITH 
THE INSTRUCTIONS INCLUDED IN THE BALLOT AND RECEIVED BY THE VOTING AGENT 
ON OR BEFORE THE VOTING DEADLINE OF 4:00 P.M., PREVAILING EASTERN TIME, ON 
OCTOBER 17, 2019, UNLESS EXTENDED BY THE DEBTORS WITH THE CONSENT OF THE 
FIRST LIEN LENDER GROUP UPON RECEIPT OF AN ORDER FROM THE COURT (THE 
“VOTING DEADLINE ”). 

IF A BALLOT IS DAMAGED OR LOST, YOU MAY CONTACT THE VOTING AGENT AT THE 
NUMBER SET FORTH BELOW TO RECEIVE A REPLACEMENT BALLOT.  ANY BALLOT THAT 
IS EXECUTED AND RETURNED BUT WHICH DOES NOT INDICATE AN ACCEPTANCE OR 
REJECTION OF THE AMENDED PLAN WILL NOT BE COUNTED. 

IF YOU HAVE ANY QUESTIONS CONCERNING VOTING PROCEDURES, YOU MAY CONTACT 
THE VOTING AGENT AT: 

Prime Clerk LLC 
Telephone: (844) 230-7218 (toll free) or +1 (347) 859-8784 (international) 

E-mail: Fusionconnectballots@Primeclerk.com with “Fusion Connect, Inc.” in the 
subject line 

 
Additional copies of this Disclosure Statement are available upon a request made to the Voting Agent, at 
the telephone numbers or e-mail address set forth immediately above.   

B. Voting Procedures 

The Debtors are providing copies of this Disclosure Statement (including all exhibits and appendices) and 
related materials and a Ballot (collectively, a “Solicitation Package”) to Eligible Holders.  In order to vote, 
Eligible Holders must provide all of the information requested by the Ballot and, as applicable, should 
complete and deliver their completed Ballots pursuant to the instructions set forth on the Ballot so that they 
are actually received by the Voting Agent no later than the Voting Deadline.   
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C. Parties Entitled to Vote 

Under the Bankruptcy Code, only holders of claims or interests in “impaired” classes are entitled to vote 
on a plan.  Under section 1124 of the Bankruptcy Code, a class of claims or interests is deemed to be 
“impaired” under a plan unless (i) the plan leaves unaltered the legal, equitable, and contractual rights to 
which such claim or interest entitles the holder thereof or (ii) notwithstanding any legal right to an 
accelerated payment of such claim or interest, the plan cures all existing defaults (other than defaults 
resulting from the occurrence of events of bankruptcy) and reinstates the maturity of such claim or interest 
as it existed before the default. 

If, however, the holder of an impaired claim or interest will not receive or retain any distribution under the 
plan on account of such claim or interest, the Bankruptcy Code deems such holder to have rejected the plan, 
and, accordingly, holders of such claims and interests do not actually vote on the plan.  If a claim or interest 
is not impaired by the plan, the Bankruptcy Code deems the holder of such claim or interest to have accepted 
the plan and, accordingly, holders of such claims and interests are not entitled to vote on the Amended Plan. 

A vote may be disregarded if the Bankruptcy Court determines, pursuant to section 1126(e) of the 
Bankruptcy Code, that it was not solicited or procured in good faith or in accordance with the provisions of 
the Bankruptcy Code. 

The Bankruptcy Code defines “acceptance” of a plan by a class of:  (i) claims as acceptance by creditors in 
that class that hold at least two-thirds (2/3) in dollar amount and more than one-half (1/2) in number of the 
claims that cast ballots for acceptance or rejection of the plan; and (ii) interests as acceptance by interest 
holders in that class that hold at least two-thirds (2/3) in dollar amount of the interests that cast ballots for 
acceptance or rejection of the plan. 

Class 3 (First Lien Claims), Class 4 (Second Lien Claims), and Class 5 (General Unsecured Claims) are 
impaired under the Amended Plan and the only Classes of Claims entitled to vote to accept or reject the 
Amended Plan (the “Voting Classes” or the “Voting Claims”). 

Claims in all other Classes are either unimpaired and deemed to accept or impaired and deemed to reject 
the Amended Plan and are not entitled to vote.  For a detailed description of the treatment of Claims and 
Interests under the Amended Plan, see Article I of this Disclosure Statement.   

The Debtors will request confirmation of the Amended Plan pursuant to section 1129(b) of the Bankruptcy 
Code over the deemed rejection of the Amended Plan by all Parent Equity Interests and Subordinated 
Securities Claims.  Section 1129(b) of the Bankruptcy Code permits the confirmation of a chapter 11 plan 
notwithstanding the rejection of such plan by one or more impaired classes of claims or interests.  Under 
section 1129(b), a plan may be confirmed by a bankruptcy court if it does not “discriminate unfairly” and 
is “fair and equitable” with respect to each rejecting class.  For a more detailed description of the 
requirements for confirmation of a nonconsensual plan, see Article XII.C of this Disclosure Statement. 

1. Miscellaneous 

All Ballots must be signed by the Eligible Holder, or any person who has obtained a properly completed 
Ballot proxy from the Eligible Holder by the Voting Record Date.  Unless otherwise ordered by the 
Bankruptcy Court, Ballots that are signed, dated, and timely received, but on which a vote to accept or 
reject the Amended Plan has not been indicated, will not be counted.  The Debtors, in their sole discretion, 
may request that the Voting Agent attempt to contact such voters to cure any such Ballot defects.  Any 
Ballot marked to both accept and reject the Amended Plan will not be counted.  If an Eligible Holder casts 
more than one Ballot voting the same Claim(s) before the Voting Deadline, the last valid Ballot received 
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on or before the Voting Deadline will be deemed to reflect such Holder’s intent, and thus, will supersede 
any prior Ballot.  If an Eligible Holder casts Ballots received by the Voting Agent on the same day, but 
which are voted inconsistently, such Ballots will not be counted. 

The Ballots provided to Eligible Holders will reflect the amount of such Eligible Holder’s Claim; however, 
when tabulating votes, the Voting Agent may adjust the amount of such Eligible Holder’s Claim (as directed 
by the Debtors) by multiplying that amount by a factor that reflects all amounts accrued between the Voting 
Record Date and the Commencement Date including, without limitation, interest. 

Under the Bankruptcy Code, for purposes of determining whether the requisite votes for acceptance have 
been received, only holders of the First Lien Claims who actually vote will be counted.  The failure of a 
holder to deliver a duly executed Ballot to the Voting Agent will be deemed to constitute an abstention by 
such holder with respect to voting on the Amended Plan and such abstentions will not be counted as votes 
for or against the Amended Plan. 

Except as provided below, unless the Ballot, together with any other documents required by such Ballot, is 
timely submitted to the Voting Agent before the Voting Deadline the Debtors may, in their sole discretion, 
reject such Ballot as invalid, and therefore decline to utilize it in connection with seeking confirmation of 
the Amended Plan. 

2. Fiduciaries and Other Representatives 

If a Ballot is signed by a trustee, executor, administrator, guardian, attorney-in-fact, officer of a corporation, 
or another, acting in a fiduciary or representative capacity, such person should indicate such capacity when 
signing and, if requested, must submit proper evidence satisfactory to the Debtor of authority to so act. 
Authorized signatories should submit a separate Ballot of each Eligible Holder for whom they are voting. 

UNLESS THE BALLOT IS SUBMITTED TO THE VOTING AGENT ON OR PRIOR TO THE VOTING 
DEADLINE, SUCH BALLOT WILL BE REJECTED AS INVALID AND WILL NOT BE COUNTED 
AS AN ACCEPTANCE OR REJECTION OF THE AMENDED PLAN; PROVIDED, THAT THE 
DEBTORS RESERVE THE RIGHT, IN THEIR SOLE DISCRETION, TO REQUEST THE 
BANKRUPTCY COURT TO ALLOW SUCH BALLOT TO BE COUNTED. 

3. Agreements Upon Furnishing Ballots 

The delivery of an accepting Ballot pursuant to one of the procedures set forth above will constitute the 
agreement of the creditor with respect to such Ballot to accept:  (i) all of the terms of, and conditions to, the 
solicitation; and (ii) the terms of the Amended Plan including the injunction, releases, and exculpations set 
forth in Sections 10.5, 10.6, and 10.7 of the Amended Plan.  All parties in interest retain their right to object 
to confirmation of the Amended Plan pursuant to section 1128 of the Bankruptcy Code, subject to any 
applicable terms of the Restructuring Support Agreement. 

4. Change of Vote 

Subject to the terms of the Restructuring Support Agreement, any party that has previously submitted a 
properly completed Ballot to the Voting Agent prior to the Voting Deadline may revoke such Ballot and 
change its vote, subject to Local Bankruptcy Rule 3018, by submitting to the Voting Agent prior to the 
Voting Deadline a subsequent, properly completed Ballot voting for acceptance or rejection of the Amended 
Plan, upon Court approval. 
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5. Waivers of Defects, Irregularities, etc. 

Unless otherwise directed by the Bankruptcy Court, all questions as to the validity, form, eligibility 
(including time of receipt), acceptance, and revocation or withdrawals of Ballots will be determined by the 
Voting Agent and/or the Debtors, as applicable, in their sole discretion, which determination will be final 
and binding.  The Debtors reserve the right to reject any and all Ballots submitted that are not in proper 
form, the acceptance of which would, in the opinion of the Debtors or their counsel, as applicable, be 
unlawful.  The Debtors further reserve their respective rights to waive any defects or irregularities or 
conditions of delivery as to any particular Ballot by any Eligible Holder.  The interpretation (including the 
Ballot and the respective instructions thereto) by the applicable Debtor, unless otherwise directed by the 
Bankruptcy Court, will be final and binding on all parties.  Unless waived, any defects or irregularities in 
connection with deliveries of Ballots must be cured within such time as the Debtors (or the Bankruptcy 
Court) determines.  Neither the Debtors nor any other person will be under any duty to provide notification 
of defects or irregularities with respect to deliveries of Ballots nor will any of them incur any liabilities for 
failure to provide such notification.  Unless otherwise directed by the Bankruptcy Court, delivery of such 
Ballots will not be deemed to have been made until such irregularities have been cured or waived.  Ballots 
previously furnished (and as to which any irregularities have not theretofore been cured or waived) will be 
invalidated. 

6. Further Information, Additional Copies 

Should an Eligible Holder have any questions or require further information about the 
voting procedures, or about the packet of material received, or if an Eligible Holder wishes 
to obtain an additional copy of the Amended Plan, this Disclosure Statement, or any exhibits 
to such documents, please contact the Voting Agent at the telephone number or email address 
set forth above. 

XI. 
CONFIRMATION OF AMENDED PLAN 

A. Confirmation Hearing 

Section 1128(a) of the Bankruptcy Code requires the Bankruptcy Court to hold a confirmation hearing upon 
appropriate notice to all required parties.  The Debtors will request that the Bankruptcy Court schedule the 
Confirmation Hearing. Subject to the Court’s availability, the Confirmation Hearing will be held on 
October 30, 2019.  Notice of the Confirmation Hearing will be provided to all known creditors and equity 
holders or their representatives.  The Confirmation Hearing may be adjourned from time to time by the 
Bankruptcy Court without further notice except for the announcement of the adjourned date made at the 
Confirmation Hearing, at any subsequent adjourned Confirmation Hearing, or pursuant to a notice filed on 
the docket of the Chapter 11 Cases. 

B. Objections to Confirmation 

Section 1128(b) of the Bankruptcy Code provides that any party in interest may object to the confirmation 
of a plan.  Any objection to confirmation of the Amended Plan must (i) be in writing; (ii) state the name 
and address of the objecting party and the amount and nature of the Claim or Interest of such party; (iii) 
state with particularity the basis and nature of any objection, and provide proposed language that, if accepted 
and incorporated by the Debtors, would obviate such objection; (iv) conform to the Bankruptcy Rules and 
the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the 
Southern District of New York; (v) be filed with the Bankruptcy Court, with a copy to the chambers of the 
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United States Bankruptcy Judge appointed to the Chapter 11 Cases, together with proof of service thereof; 
and (vi) be served upon the following parties, including such other parties as the Bankruptcy Court may 
order: 

(a) The Debtor at: 

Fusion Connect, Inc. 
210 Interstate North Parkway 
Suite 300 
Atlanta, Georgia 30339 
Attn:  James Prenetta, Jr., Executive Vice President and General Counsel 

(b) Office of the U.S. Trustee at: 

Office of the U.S. Trustee for Region 2 
U.S. Federal Office Building 
201 Varick Street, Suite 1006 
New York, New York 10014 
Attn: Richard C. Morrissey 
 Susan A. Arbeit 

(c) Counsel to the Debtors at: 

Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York 10153 
Attn:  Gary T. Holtzer 
 Sunny Singh 
 Gaby Smith 

(d) Counsel to the First Lien Lender Group at: 

Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, New York, 10017 
Attn: Damian S. Schaible 
 Adam L. Shpeen 

(e) Counsel to the DIP Agent, Prepetition Super Senior Agent, and 
Prepetition First Lien Agent at: 

Arnold & Porter Kaye Scholer LLP 
70 West Madison Street, Suite 4200 
Chicago, Illinois 60602 
Attn: Michael D. Messersmith 
 Sarah Gryll 

(f) Counsel to the Creditors’ Committee at: 

Cooley LLP 
55 Hudson Yards 
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New York, New York 10001 
Attn:  Cathy Hershcopf 
 Seth Van Aalten 
 Robert Winning 
 Sarah Carnes 

UNLESS AN OBJECTION TO CONFIRMATION IS TIMELY SERVE D AND FILED, IT MAY 
NOT BE CONSIDERED BY THE BANKRUPTCY COURT.  

C. Requirements for Confirmation of Amended Plan 

1. Requirements of Section 1129(a) of Bankruptcy Code 

(a) General Requirements 

At the Confirmation Hearing, the Bankruptcy Court will determine whether the confirmation requirements 
specified in section 1129(a) of the Bankruptcy Code have been satisfied including, without limitation, 
whether: 

(i) the Amended Plan complies with the applicable provisions of the Bankruptcy 
Code; 

(ii)  the Debtors have complied with the applicable provisions of the Bankruptcy Code; 

(iii)  the Amended Plan has been proposed in good faith and not by any means forbidden 
by law; 

(iv) any payment made or promised by the Debtors or by a person issuing securities or 
acquiring property under the Amended Plan, for services or for costs and expenses 
in or in connection with the Chapter 11 Cases, or in connection with the Amended 
Plan and incident to the Chapter 11 Cases, has been disclosed to the Bankruptcy 
Court, and any such payment made before confirmation of the Amended Plan is 
reasonable, or if such payment is to be fixed after confirmation of the Amended 
Plan, such payment is subject to the approval of the Bankruptcy Court as 
reasonable; 

(v) the Debtors have disclosed the identity and affiliations of any individual proposed 
to serve, after confirmation of the Amended Plan, as a director or officer of the 
Reorganized Debtors, an affiliate of the Debtors participating in the Amended Plan 
with the Debtors, or a successor to the Debtors under the Amended Plan, and the 
appointment to, or continuance in, such office of such individual is consistent with 
the interests of the holders of Claims and Interests and with public policy, and the 
Debtors have disclosed the identity of any insider who will be employed or retained 
by the Reorganized Debtors, and the nature of any compensation for such insider; 

(vi)  with respect to each Class of Claims or Interests, each holder of an impaired Claim 
or impaired Interest has either accepted the Amended Plan or will receive or retain 
under the Amended Plan, on account of such holder’s Claim or Interest, property 
of a value, as of the Effective Date of the Amended Plan, that is not less than the 
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amount such holder would receive or retain if the Debtors were liquidated on the 
Effective Date of the Amended Plan under chapter 7 of the Bankruptcy Code; 

(vii)  except to the extent the Amended Plan meets the requirements of section 1129(b) 
of the Bankruptcy Code (as discussed further below), each Class of Claims either 
accepted the Amended Plan or is not impaired under the Amended Plan; 

(viii)  except to the extent that the holder of a particular Claim has agreed to a different 
treatment of such Claim, the Amended Plan provides that administrative expenses 
and priority Claims, other than Priority Tax Claims, will be paid in full on the 
Effective Date, and that Priority Tax Claims will receive either payment in full on 
the Effective Date or deferred cash payments over a period not exceeding five 
years after the Commencement Date, of a value, as of the Effective Date of the 
Amended Plan, equal to the Allowed amount of such Claims; 

(ix) at least one (1) Class of impaired Claims has accepted the Amended Plan, 
determined without including any acceptance of the Amended Plan by any insider 
holding a Claim in such Class; 

(x) confirmation of the Amended Plan is not likely to be followed by the liquidation, 
or the need for further financial reorganization, of the Debtors or any successor to 
the Debtors under the Amended Plan; and 

(xi)  all fees payable under section 1930 of title 28 of the United States Code, as 
determined by the Bankruptcy Court at the Confirmation Hearing, have been paid 
or the Amended Plan provides for the payment of all such fees on the Effective 
Date of the Amended Plan. 

(b) Best Interests Test 

As noted above, with respect to each impaired class of claims and equity interests, confirmation of a plan 
requires that each such holder either (i) accept the plan or (ii) receive or retain under the plan property of a 
value, as of the effective date of the plan, that is not less than the value such holder would receive or retain 
if the debtor was liquidated under chapter 7 of the Bankruptcy Code.  This requirement is referred to as the 
“best interests test.” 

This test requires a bankruptcy court to determine what the holders of allowed claims and allowed equity 
interests in each impaired class would receive from a liquidation of the debtor’s assets and properties in the 
context of a liquidation under chapter 7 of the Bankruptcy Code.  To determine if a plan is in the best 
interests of each impaired class, the value of the distributions from the proceeds of the liquidation of the 
debtor’s assets and properties (after subtracting the amounts attributable to the aforesaid claims) is then 
compared with the value offered to such classes of claims and equity interests under the plan. 

The Debtors believe that under the Amended Plan all holders of impaired Claims and Interests will receive 
property with a value not less than the value such holder would receive in a liquidation under chapter 7 of 
the Bankruptcy Code.  The Debtors’ belief is based primarily on (i) consideration of the effects that a 
chapter 7 liquidation would have on the ultimate proceeds available for distribution to holders of impaired 
Claims and Interests and (ii) the Liquidation Analysis. 

The Debtors believe that any liquidation analysis is speculative, as it is necessarily premised on assumptions 
and estimates which are inherently subject to significant uncertainties and contingencies, many of which 
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would be beyond the control of the Debtors.  The Liquidation Analysis, which will be filed shortly, is solely 
for the purpose of disclosing to holders of Claims and Interests the effects of a hypothetical chapter 7 
liquidation of the Debtors, subject to the assumptions set forth therein.  There can be no assurance as to 
values that would actually be realized in a chapter 7 liquidation nor can there be any assurance that a 
bankruptcy court will accept the Debtors’ conclusions or concur with such assumptions in making its 
determinations under section 1129(a)(7) of the Bankruptcy Code. 

(c) Feasibility 

Also as noted above, section 1129(a)(11) of the Bankruptcy Code requires that a debtor demonstrate that 
confirmation of a plan is not likely to be followed by liquidation or the need for further financial 
reorganization.  For purposes of determining whether the Amended Plan meets this requirement, the 
Debtors have analyzed their ability to meet their obligations under the Amended Plan and intends to prepare 
the projections upon conclusion of the Marketing Process.  Moreover, Article X hereof sets forth certain 
risk factors that could impact the feasibility of the Amended Plan. 

(d) Equitable Distribution of Voting Power 

On or before the Effective Date, pursuant to and only to the extent required by section 1123(a)(6) of the 
Bankruptcy Code, the organizational documents for the Debtors will be amended as necessary to satisfy the 
provisions of the Bankruptcy Code and will include, among other things, pursuant to section 1123(a)(6) of 
the Bankruptcy Code, (i) a provision prohibiting the issuance of non-voting equity securities and (ii) a 
provision setting forth an appropriate distribution of voting power among classes of equity securities 
possessing voting power. 

2. Additional Requirements for Non-Consensual Confirmation 

In the event that any impaired Class of Claims or Interests does not accept or is deemed to reject the 
Amended Plan, the Bankruptcy Court may still confirm the Amended Plan at the request of the Debtors if, 
as to each impaired Class of Claims or Interests that has not accepted the Amended Plan, the Amended Plan 
“does not discriminate unfairly” and is “fair and equitable” with respect to such Classes of Claims or 
Interests, pursuant to section 1129(b) of the Bankruptcy Code.  Both of these requirements are in addition 
to other requirements established by case law interpreting the statutory requirements. 

Pursuant to the Amended Plan, holders of Claims and Interests in Class 4 (Second Lien Claims), Class 5 
(General Unsecured Claims), Class 8 (Parent Equity Interests), and Class 9 (Subordinated Securities 
Claims) will not receive a distribution and are thereby deemed to reject the Amended Plan.  However, the 
Debtors submit that they satisfy the “unfair discrimination” and “fair and equitable” tests, as discussed in 
further detail below. 

(a) Unfair Discrimination Test 

The “unfair discrimination” test applies to classes of claims or interests that are of equal priority and are 
receiving different treatment under a plan.  A chapter 11 plan does not discriminate unfairly, within the 
meaning of the Bankruptcy Code, if the legal rights of a dissenting class are treated in a manner consistent 
with the treatment of other classes whose legal rights are substantially similar to those of the dissenting 
class and if no class of claims or interests receives more than it legally is entitled to receive for its Claims 
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or Interests.  This test does not require that the treatment be the same or equivalent, but that such treatment 
is “fair.” 

The Debtors believe the Amended Plan satisfies the “unfair discrimination” test.  Claims of equal priority 
are receiving comparable treatment and such treatment is fair under the circumstances. 

(b) Fair and Equitable Test 

The “fair and equitable” test applies to classes of different priority and status (e.g., secured versus 
unsecured) and includes the general requirement that no class of claims receive more than 100% of the 
allowed amount of the claims in such class.  As to dissenting classes, the test sets different standards 
depending on the type of claims in such class.  The Debtors believe that the Amended Plan satisfies the 
“fair and equitable” test as further explained below. 

(i) Other Secured Creditors 

The Bankruptcy Code provides that each holder of an impaired secured claim either (i) retains its liens on 
the property to the extent of the allowed amount of its secured claim and receives deferred cash payments 
having a value, as of the effective date, of at least the allowed amount of such claim, (ii) has the right to 
credit bid the amount of its claim if its property is sold and retains its liens on the proceeds of the sale or 
(iii) receives the “indubitable equivalent” of its allowed secured claim.   

(ii)  Unsecured Creditors 

The Bankruptcy Code provides that either (i) each holder of an impaired unsecured claim receives or retains 
under the plan of reorganization, property of a value equal to the amount of its allowed claim or (ii) the 
holders of claims and equity interests that are junior to the claims of the dissenting class will not receive 
any property under the plan of reorganization.  The Amended Plan provides that the holders of General 
Unsecured Claims in Class 5 will receive the treatment summarized above in Article V of this Disclosure 
Statement. 

(iii)  Parent Equity Interests 

The Bankruptcy Code requires that either (a) each holder of an equity interest receive or retain under the 
plan property of a value equal to the greater of (i) the fixed liquidation preference or redemption price, if 
any, of such stock and (ii) the value of the stock; or (b) the holders of equity interests that are junior to any 
dissenting class of equity interests not receive any property under the plan.  Pursuant to the Amended Plan, 
all Parent Equity Interests will be cancelled and the holders of Parent Equity Interests will neither receive 
nor retain any property on account of such interests.  

XII. 
ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF AM ENDED 

PLAN 

The Debtors have evaluated several alternatives to the Amended Plan.  After studying these alternatives, 
the Debtors have concluded that the Amended Plan is the best alternative and will maximize recoveries to 
parties in interest, assuming confirmation and consummation of the Amended Plan.  If the Amended Plan 
is not confirmed and consummated, the alternatives to the Amended Plan are (i) the preparation and 
presentation of an alternative plan of reorganization, (ii) a sale of some or all of the Debtors’ assets pursuant 
to section 363 of the Bankruptcy Code, or (iii) a liquidation under chapter 7 of the Bankruptcy Code. 
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A. Alternative Plan of Reorganization 

If the Amended Plan is not confirmed, the Debtors (or if the Debtors’ exclusive period in which to file a 
plan of reorganization has expired, any other party in interest) could attempt to formulate a different plan.  
Such a plan might involve either:  (i) a reorganization and continuation of the Debtors’ business or (ii) an 
orderly liquidation of the Debtors’ assets.  The Debtors, however, submit that the Amended Plan, enables 
their creditors to realize the most value under the circumstances. 

B. Sale Under Section 363 of Bankruptcy Code 

If the Amended Plan is not confirmed, the Debtors could seek from the Bankruptcy Court, after notice and 
a hearing, authorization to sell their assets through a stand-alone alternative transaction under section 363 
of the Bankruptcy Code.  Upon analysis and consideration of this alternative, the Debtors do not believe 
that a stand-alone alternative sale of their assets under section 363 of the Bankruptcy Code would yield a 
higher recovery for holders of Claims and Interests than the Amended Plan. 

C. Liquidation Under Chapter 7 or Applicable Non-Bankruptcy Law 

If no plan can be confirmed, the Chapter 11 Cases may be converted to a case under chapter 7 of the 
Bankruptcy Code in which a trustee would be elected or appointed to liquidate the assets of the Debtors for 
distribution to the Debtors’ creditors in accordance with the priorities established by the Bankruptcy Code.   

As noted in Article XIII of this Disclosure Statement, the Debtors believe that liquidation under chapter 7 
would result in smaller distributions to creditors than those provided for in the Amended Plan because of 
the delay resulting from the conversion of the cases and the additional administrative expenses associated 
with the appointment of a trustee and the trustee’s retention of professionals who would be required to 
become familiar with the many legal and factual issues in the Chapter 11 Cases. 
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XIII. 
CONCLUSION AND RECOMMENDATION 

The Debtors believe the Amended Plan is in the best interests of all stakeholders and urge the holders of 
Claims in Classes 3, 4, and 5 to vote in favor thereof. 

Dated:  September 3, 2019 
  

DEBTORS 

FUSION CONNECT, INC.  
FUSION BCHI ACQUISITION LLC 
FUSION NBS ACQUISITION CORP. 
FUSION LLC 
FUSION MPHC HOLDING CORPORATION  
FUSION MPHC GROUP, INC.  
FUSION CLOUD COMPANY LLC  
FUSION CLOUD SERVICES, LLC  
FUSION CB HOLDINGS, INC.  
FUSION COMMUNICATIONS, LLC  
FUSION TELECOM, LLC  
FUSION TEXAS HOLDINGS, INC.  
FUSION TELECOM OF KANSAS, LLC  
FUSION TELECOM OF OKLAHOMA, LLC  
FUSION TELECOM OF MISSOURI, LLC  
BIRCAN HOLDINGS, LLC  
FUSION MANAGEMENT SERVICES LLC  
FUSION PM HOLDINGS, INC. 

 
By:  /s/ James P. Prenetta, Jr.  
 Name: James P. Prenetta, Jr.  

Title:   Executive Vice President and              
General Counsel  

 
FUSION TELECOM OF TEXAS LTD., L.L.P.  
 
BY: FUSION TEXAS HOLDINGS, INC., AS 
LIMITED PARTNER 
 
 
By:  /s/ James P. Prenetta, Jr.           
 Name: James P. Prenetta, Jr.  

Title:   Executive Vice President and              
General Counsel  
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Exhibit A  
 

 Amended Joint Chapter 11 Plan 
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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------------- X  
 :  
In re : Chapter 11 
 :  
FUSION CONNECT, INC., et al., : Case No. 19-11811 (SMB) 
 :  
   Debtors.1 : (Jointly Administered) 
 :  
-------------------------------------------------------------------- X  
   

AMENDED JOINT CHAPTER 11 PLAN  
OF FUSION CONNECT, INC., AND ITS SUBSIDIARY DEBTORS 

 
WEIL, GOTSHAL & MANGES LLP 
Gary T. Holtzer 
Sunny Singh 
Gaby Smith 
767 Fifth Avenue 
New York, New York 10153 
Telephone:  (212) 310-8000 
Facsimile:  (212) 310-8007 
 

 

  
Counsel for Debtors  
and Debtors in Possession 
 

 

Dated: September 3, 2019 
New York, New York  

 
 

                                                   
 
1  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, as applicable, are: Fusion Connect, Inc. (2021); Fusion BCHI Acquisition LLC (7402); Fusion NBS 
Acquisition Corp. (4332); Fusion LLC (0994); Fusion MPHC Holding Corporation (3066); Fusion MPHC 
Group, Inc. (1529); Fusion Cloud Company LLC (5568); Fusion Cloud Services, LLC (3012); Fusion CB 
Holdings, Inc. (6526); Fusion Communications, LLC (8337); Fusion Telecom LLC (0894); Fusion Texas 
Holdings, Inc. (2636); Fusion Telecom of Kansas, LLC (0075); Fusion Telecom of Oklahoma, LLC (3260); 
Fusion Telecom of Missouri, LLC (5329); Fusion Telecom of Texas Ltd., L.L.P. (8531); Bircan Holdings, LLC 
(2819); Fusion Management Services LLC (5597); and Fusion PM Holdings, Inc. (2478).  The Debtors’ principal 
offices are located at 210 Interstate North Parkway, Suite 300, Atlanta, Georgia 30339.  

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 127 of 377



Table of Contents 
 

Page 
 
 

 
i 

 
 
WEIL:\97171722\1\47019.0003 
  

ARTICLE I DEFINITIONS AND INTERPRETATION. ................................................................... 1 

A. Definitions. ........................................................................................................................... 1 
B. Interpretation; Application of Definitions and Rules of Construction. .................................. 16 
C. Reference to Monetary Figures. .......................................................................................... 16 
D. Controlling Document. ....................................................................................................... 16 
E. Certain Consent Rights. ...................................................................................................... 17 

ARTICLE II ADMINISTRATIVE EXPENSE AND PRIORITY CLAIMS. ...................................... 17 

2.1. Administrative Expense Claims. ................................................................................ 17 
2.2. Fee Claims. ............................................................................................................... 17 
2.3. Priority Tax Claims. .................................................................................................. 18 
2.4. DIP Claims. .............................................................................................................. 18 
2.5. Restructuring Expenses. ............................................................................................ 19 

ARTICLE III CLASSIFICATION OF CLAIMS AND INTERESTS. ................................................. 19 

3.1. Classification in General. .......................................................................................... 19 
3.2. Summary of Classification. ....................................................................................... 19 
3.3. Special Provision Governing Unimpaired Claims. ..................................................... 19 
3.4. Elimination of Vacant Classes. .................................................................................. 20 

ARTICLE IV TREATMENT OF CLAIMS AND INTERESTS. ......................................................... 20 

4.1. Priority Non-Tax Claims (Class 1). ............................................................................ 20 
4.2. Other Secured Claims (Class 2). ................................................................................ 20 
4.3. First Lien Claims (Class 3). ....................................................................................... 21 
4.4. Second Lien Claims (Class 4). ................................................................................... 21 
4.5. General Unsecured Claims (Class 5). ......................................................................... 22 
4.6. Intercompany Claims (Class 6). ................................................................................. 22 
4.7. Intercompany Interests (Class 7). ............................................................................... 22 
4.8. Parent Equity Interests (Class 8). ............................................................................... 23 
4.9. Subordinated Securities Claims (Class 9). .................................................................. 23 

ARTICLE V MEANS FOR IMPLEMENTATION. ........................................................................... 23 

5.1. No Substantive Consolidation. ................................................................................... 23 
5.2. Compromise and Settlement of Claims, Interests, and Controversies. ......................... 23 
5.3. Sources of Consideration for Plan Distributions Implementing the 

Reorganization Transaction. ...................................................................................... 26 
5.4. Reorganization Transaction. ...................................................................................... 26 
5.5. FCC Licenses and State PUC Authorizations ............................................................. 29 
5.6. Employee Matters. .................................................................................................... 29 
5.7. Effectuating Documents; Further Transactions. ......................................................... 30 
5.8. Section 1145 Exemption. ........................................................................................... 31 
5.9. Cancellation of Existing Securities and Agreements. ................................................. 31 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 128 of 377



 
Table of Contents 

(continued) 
Page 

 
 

 
ii 

 
WEIL:\97171722\1\47019.0003 
  

5.10. Cancellation of Liens................................................................................................. 33 
5.11. Subordination Agreements. ....................................................................................... 33 
5.12. Nonconsensual Confirmation..................................................................................... 33 
5.13. Closing of Chapter 11 Cases. ..................................................................................... 33 
5.14. Notice of Effective Date. ........................................................................................... 33 
5.15. Separability. .............................................................................................................. 34 
5.16. Litigation Trust ......................................................................................................... 34 

ARTICLE VI DISTRIBUTIONS. ....................................................................................................... 37 

6.1. Distributions Generally. ............................................................................................ 37 
6.2. Distribution Record Date. .......................................................................................... 37 
6.3. Date of Distributions. ................................................................................................ 37 
6.4. Disbursing Agent. ..................................................................................................... 38 
6.5. Rights and Powers of Disbursing Agent. .................................................................... 38 
6.6. Expenses of Disbursing Agent. .................................................................................. 38 
6.7. No Postpetition Interest on Claims. ............................................................................ 38 
6.8. Delivery of Distributions. .......................................................................................... 39 
6.9. Distributions after Effective Date. ............................................................................. 39 
6.10. Unclaimed Property................................................................................................... 39 
6.11. Time Bar to Cash Payments....................................................................................... 40 
6.12. Manner of Payment under Plan. ................................................................................. 40 
6.13. Satisfaction of Claims. .............................................................................................. 40 
6.14. Fractional Stock and Notes. ....................................................................................... 40 
6.15. Minimum Cash Distributions. .................................................................................... 40 
6.16. Setoffs and Recoupments. ......................................................................................... 40 
6.17. Allocation of Distributions between Principal and Interest. ........................................ 41 
6.18. No Distribution in Excess of Amount of Allowed Claim. ........................................... 41 
6.19. Withholding and Reporting Requirements. ................................................................ 41 
6.20. Hart-Scott-Rodino Antitrust Improvements Act. ........................................................ 41 

ARTICLE VII PROCEDURES FOR DISPUTED CLAIMS................................................................. 42 

7.1. Objections to Claims. ................................................................................................ 42 
7.2. Resolution of Disputed Claims. ................................................................................. 42 
7.3. Payments and Distributions with Respect to Disputed Claims. ................................... 42 
7.4. Distributions after Allowance. ................................................................................... 42 
7.5. Disallowance of Claims. ............................................................................................ 42 
7.6. Estimation of Claims. ................................................................................................ 43 
7.7. No Distributions Pending Allowance. ........................................................................ 43 
7.8. Claim Resolution Procedures Cumulative. ................................................................. 43 
7.9. Interest. ..................................................................................................................... 43 
7.10. Insured Claims. ......................................................................................................... 43 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 129 of 377



 
Table of Contents 

(continued) 
Page 

 
 

 
iii 

 
WEIL:\97171722\1\47019.0003 
  

ARTICLE VIII EXECUTORY CONTRACTS AND UNEXPIRED LEASES. ............. 44 

8.1. General Treatment. .................................................................................................... 44 
8.2. Determination of Assumption Disputes and Deemed Consent. ................................... 44 
8.3. Rejection Damages Claims. ....................................................................................... 45 
8.4. Insurance Policies...................................................................................................... 45 
8.5. Intellectual Property Licenses and Agreements. ......................................................... 46 
8.6. Tax Agreements. ....................................................................................................... 46 
8.7. Assignment. .............................................................................................................. 46 
8.8. Modifications, Amendments, Supplements, Restatements, or Other 

Agreements. .............................................................................................................. 47 
8.9. Reservation of Rights. ............................................................................................... 47 

ARTICLE IX CONDITIONS PRECEDENT TO CONFIRMATION OF PLAN AND 
EFFECTIVE DATE. .................................................................................................... 47 

9.1. Conditions Precedent to Confirmation of Plan. .......................................................... 47 
9.2. Conditions Precedent to Effective Date. ..................................................................... 48 
9.3. Waiver of Conditions Precedent. ............................................................................... 49 
9.4. Effect of Failure of a Condition. ................................................................................ 49 

ARTICLE X EFFECT OF CONFIRMATION OF PLAN. ................................................................. 49 

10.1. Vesting of Assets. ..................................................................................................... 49 
10.2. Binding Effect. .......................................................................................................... 50 
10.3. Discharge of Claims and Termination of Interests. ..................................................... 50 
10.4. Term of Injunctions or Stays...................................................................................... 50 
10.5. Injunction. ................................................................................................................. 50 
10.6. Releases. ................................................................................................................... 51 
10.7. Exculpation. .............................................................................................................. 53 
10.8. Limitations on Executable Assets with Respect to Certain Causes of Action. ............. 54 
10.9. SEC Rights and Powers ............................................................................................. 54 
10.10. FCC Rights and Powers............................................................................................. 54 
10.11. Subordinated Claims. ................................................................................................ 55 
10.12. Retention of Causes of Action/Reservation of Rights. ................................................ 55 
10.13. Solicitation of Plan. ................................................................................................... 55 
10.14. Corporate and Limited Liability Company Action. .................................................... 55 

ARTICLE XI RETENTION OF JURISDICTION. ............................................................................. 56 

11.1. Retention of Jurisdiction. ........................................................................................... 56 
11.2. Courts of Competent Jurisdiction. .............................................................................. 57 

ARTICLE XII MISCELLANEOUS PROVISIONS. ............................................................................ 58 

12.1. Payment of Statutory Fees. ........................................................................................ 58 
12.2. Substantial Consummation of the Plan. ...................................................................... 58 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 130 of 377



 
Table of Contents 

(continued) 
Page 

 
 

 
iv 

 
WEIL:\97171722\1\47019.0003 
  

12.3. Plan Supplement. ...................................................................................................... 58 
12.4. Request for Expedited Determination of Taxes. ......................................................... 58 
12.5. Exemption from Certain Transfer Taxes. ................................................................... 58 
12.6. Amendments. ............................................................................................................ 59 
12.7. Effectuating Documents and Further Transactions. .................................................... 59 
12.8. Revocation or Withdrawal of Plan. ............................................................................ 59 
12.9. Dissolution of Statutory Committees. ........................................................................ 59 
12.10. Severability of Plan Provisions. ................................................................................. 60 
12.11. Governing Law. ........................................................................................................ 60 
12.12. Time. ........................................................................................................................ 60 
12.13. Dates of Actions to Implement the Plan. .................................................................... 60 
12.14. Immediate Binding Effect.......................................................................................... 60 
12.15. Deemed Acts. ............................................................................................................ 61 
12.16. Successor and Assigns. .............................................................................................. 61 
12.17. Entire Agreement. ..................................................................................................... 61 
12.18. Exhibits to Plan. ........................................................................................................ 61 
12.19. Notices. ..................................................................................................................... 61 

 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 131 of 377



 

 
WEIL:\97171722\1\47019.0003 
  

Each of Fusion Connect, Inc., Fusion BCHI Acquisition LLC, Fusion NBS Acquisition 
Corp., Fusion LLC, Fusion MPHC Holding Corporation, Fusion MPHC Group, Inc., Fusion Cloud 
Company LLC, Fusion Cloud Services, LLC, Fusion CB Holdings, Inc., Fusion Communications, LLC, 
Fusion Telecom, LLC, Fusion Texas Holdings, Inc., Fusion Telecom of Kansas, LLC, Fusion Telecom of 
Oklahoma, LLC, Fusion Telecom of Missouri, LLC, Fusion Telecom of Texas Ltd., L.L.P., Bircan 
Holdings, LLC, Fusion Management Services LLC, and Fusion PM Holdings, Inc. (each, a “Debtor” and, 
collectively, the “Debtors”) propose the following joint chapter 11 plan of reorganization pursuant to 
section 1121(a) of the Bankruptcy Code.  Capitalized terms used herein shall have the meanings set forth 
in Article I.A or elsewhere herein.  

ARTICLE I DEFINITIONS AND INTERPRETATION. 

A. Definitions.   

The following terms shall have the respective meanings specified below: 

1.1 Accepting Class means a Class that votes to accept the Plan in accordance with section 
1126 of the Bankruptcy Code. 

1.2 Administrative Expense Claim means any Claim for costs or expenses of administration 
incurred during the Chapter 11 Cases of a kind specified under sections 503(b), 507(a)(2), 507(b), or 
1114(e)(2) of the Bankruptcy Code, including, without limitation, (a) the actual and necessary costs and 
expenses incurred after the Commencement Date and through the Effective Date of preserving the Estates 
and operating the businesses of the Debtors; (b) Fee Claims; (c) Restructuring Expenses; and (d) the DIP 
Claims. 

1.3 Affiliates means “Affiliates” as such term is defined in section 101(2) of the Bankruptcy 
Code.  

1.4 Allowed means, with reference to any Claim or Interest, a Claim or Interest (a) arising on 
or before the Effective Date as to which (i) no objection to allowance or priority, and no request for 
estimation or other challenge, including, without limitation, pursuant to section 502(d) of the Bankruptcy 
Code or otherwise, has been interposed and not withdrawn within the applicable period fixed by the Plan 
or applicable law, or (ii) any objection has been determined in favor of the holder of the Claim or Interest 
by a Final Order; (b) that is compromised, settled, or otherwise resolved pursuant to the authority of the 
Debtors, the Reorganized Debtors, or the Litigation Trust Oversight Committee, as applicable; (c) as to 
which the liability of the Debtors or the Reorganized Debtors, as applicable, and the amount thereof are 
determined by a Final Order of a court of competent jurisdiction; or (d) expressly allowed hereunder; 
provided, however, that notwithstanding the foregoing, (x) unless expressly waived by the Plan, the 
Allowed amount of Claims or Interests shall be subject to and shall not exceed the limitations or 
maximum amounts permitted by the Bankruptcy Code, including sections 502 or 503 of the Bankruptcy 
Code, to the extent applicable, and (y) the Reorganized Debtors or the Litigation Trust, as applicable, 
shall retain all claims and defenses with respect to Allowed Claims that are Reinstated or otherwise 
Unimpaired pursuant to the Plan, if any. 

1.5 Amended Organizational Documents means the forms of certificates of incorporation, 
certificates of formation, limited liability company agreements, partnership agreements or other forms of 
organizational documents and bylaws, as applicable, of the Reorganized Debtors, to be amended in 
connection with the Reorganization Transaction, substantially final forms of which shall be contained in 
the Plan Supplement to the extent they contain material changes to the existing forms.    
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1.6 Asset means all of the right, title, and interest of the Debtors in and to property of 
whatever type or nature (including, without limitation, real, personal, mixed, intellectual, tangible, and 
intangible property). 

1.7 Assumption Dispute means a pending objection relating to assumption of an executory 
contract or unexpired lease pursuant to section 365 of the Bankruptcy Code. 

1.8 Assumption Schedule means the schedule of executory contracts and unexpired leases to 
be assumed by the Debtors pursuant to the Plan that will be included in the Plan Supplement.  

1.9 Bankruptcy Code means title 11 of the United States Code, 11 U.S.C. § 101, et seq., as 
amended from time to time, as applicable to the Chapter 11 Cases. 

1.10 Bankruptcy Court means the United States Bankruptcy Court for the Southern District of 
New York having jurisdiction over the Chapter 11 Cases or any other court having jurisdiction over the 
Chapter 11 Cases, including, to the extent of the withdrawal of any reference under 28 U.S.C. § 157, the 
United States District Court for the Southern District of New York. 

1.11 Bankruptcy Rules means the Federal Rules of Bankruptcy Procedure as promulgated by 
the United States Supreme Court under section 2075 of title 28 of the United States Code and any local 
bankruptcy rules of the Bankruptcy Court, in each case, as amended from time to time and applicable to 
the Chapter 11 Cases. 

1.12 Benefit Plans means each (a) “employee benefit plan,” as defined in section 3(3) of 
ERISA and (b) all other pension, retirement, bonus, incentive, health, life, disability, group insurance, 
vacation, holiday and fringe benefit plan, program, contract, or arrangement (whether written or 
unwritten) maintained, contributed to, or required to be contributed to, by the Debtors for the collective 
benefit of any of its current or former employees or independent contractors, other than those that entitle 
employees to, or that otherwise give rise to, Interests or consideration based on the value of Interests, in 
the Debtors. 

1.13 Board of Directors means FCI’s board of directors during the Chapter 11 Cases.  

1.14 Business Day means any day other than a Saturday, a Sunday, or any other day on which 
banking institutions in New York, New York are required or authorized to close by law or executive 
order. 

1.15 Cash means legal tender of the United States of America. 

1.16 Causes of Action means any action, claim, cross-claim, third-party claim, cause of 
action, controversy, demand, right, lien, indemnity, guaranty, suit, obligation, liability, loss, debt, damage, 
judgment, account, defense, remedy, offset, power, privilege, proceeding, license and franchise of any 
kind or character whatsoever, known, unknown, foreseen or unforeseen, existing or hereafter arising, 
contingent or non-contingent, matured or unmatured, suspected or unsuspected, liquidated or 
unliquidated, disputed or undisputed, secured or unsecured, assertable directly or derivatively, whether 
arising before, on, or after the Commencement Date, in contract or in tort, in law or in equity or pursuant 
to any other theory of law (including, without limitation, under any state or federal securities laws).  
Causes of Action also includes:  (a) any right of setoff, counterclaim or recoupment and any claim for 
breach of contract or for breach of duties imposed by law or in equity; (b) the right to object to Claims or 
Interests; (c) any claim pursuant to section 362 or chapter 5 of the Bankruptcy Code; (d) any claim or 
defense including fraud, mistake, duress and usury and any other defenses set forth in section 558 of the 
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Bankruptcy Code; and (e) any claims under any state law or foreign law, including, without limitation, 
any fraudulent transfer or similar claims. 

1.17 Chapter 11 Cases means the jointly administered cases under chapter 11 of the 
Bankruptcy Code commenced by the Debtors on the Commencement Date in the Bankruptcy Court styled 
In re Fusion Connect, Inc., et al., Case No. 19-11811 (SMB). 

1.18 Claim has the meaning set forth in section 101(5) of the Bankruptcy Code, as against any 
Debtor. 

1.19 Class means any group of Claims or Interests classified under the Plan pursuant to 
sections 1122 and 1123(a)(1) of the Bankruptcy Code. 

1.20 Commencement Date means June 3, 2019. 

1.21 Communications Act means chapter 5 of title 47 of the United States Code, 47 U.S.C. §§ 
151-622, as now in effect or hereafter amended, or any other successor federal statute, and the rules and 
regulations promulgated thereunder. 

1.22 Confirmation Date means the date on which the Clerk of the Bankruptcy Court enters the 
Confirmation Order. 

1.23 Confirmation Hearing means the hearing to be held by the Bankruptcy Court to consider 
confirmation of the Plan, as such hearing may be adjourned or continued from time to time. 

1.24 Confirmation Order means the order of the Bankruptcy Court confirming the Plan 
pursuant to section 1129 of the Bankruptcy Code. 

1.25 Consenting First Lien Lenders means the Prepetition First Lien Lenders that are or 
become party to the RSA together with their respective successors and permitted assigns. 

1.26 Contingent DIP Obligations means all of the Debtors’ obligations under the DIP 
Documents and the DIP Order that are contingent and/or unliquidated, other than DIP Claims that are 
paid in full in Cash on or prior to the Effective Date and contingent indemnification obligations as to 
which a Claim has been asserted on or prior to the Effective Date. 

1.27 Creditors’ Committee means the statutory committee of unsecured creditors appointed by 
the U.S. Trustee in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code.  

1.28 Cure Amount means the payment of Cash by the Debtors, or the distribution of other 
property (as the parties may agree or the Bankruptcy Court may order), as necessary pursuant to section 
365(b)(1)(A) of the Bankruptcy Code to permit the Debtors to assume an executory contract or unexpired 
lease. 

1.29 D&O Policy means any insurance policy that covers, among others, current or former 
directors, members, trustees, managers, and officers liability issued at any time to or providing coverage 
to the Debtors and all agreements, documents or instruments relating thereto, including any runoff 
policies or tail coverage. 

1.30 Debtor or Debtors has the meaning set forth in the introductory paragraph of the Plan.  
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1.31 Debtor Employees means any employee of the Debtors immediately prior to the Effective 
Date other than any director or officer of the Debtors identified as such in the Disclosure Statement.  

1.32 Debtor Exculpated Parties means (a) any individual serving as an officer of the Debtors 
during the Chapter 11 Cases; (b) any individual serving as a director on the Restructuring Committee 
and/or the Special Committee during the Chapter 11 Cases; (c) Mr. Marvin Rosen; and (d) the Debtor 
Related Parties.   

1.33 Debtors in Possession means the Debtors in their capacity as debtors in possession in the 
Chapter 11 Cases pursuant to sections 1101, 1107(a), and 1108 of the Bankruptcy Code. 

1.34 Debtor Related Parties means with respect to the Debtors, each Debtor’s successors, 
Debtor Employees, postpetition financial advisors, postpetition attorneys, postpetition accountants, 
postpetition investment bankers, postpetition investment advisors, postpetition consultants, postpetition 
representatives, and other postpetition professionals; for the avoidance of doubt, Debtor Related Parties 
do not include the Debtors themselves, any Non-Released Party, or any current or former director or 
officer of the Debtors. 

1.35 Declaratory Ruling means a declaratory ruling adopted by the FCC granting the relief 
requested in a Petition for Declaratory Ruling. 

1.36 Definitive Documents means the documents (including any related orders, agreements, 
instruments, schedules or exhibits) that are necessary or desirable to implement, or otherwise relate to the 
Reorganization Transaction, including, but not limited to: (a) the Plan; (b) the Disclosure Statement; 
(c) the Disclosure Statement Motion, (d) the Disclosure Statement Order; (e) each of the documents 
comprising the Plan Supplement; and (f) the Confirmation Order.   

1.37 DIP Agent means the “DIP Agent” as defined in the DIP Order. 

1.38 DIP Claims means all Claims held by the DIP Lenders on account of, arising under or 
relating to the DIP Documents or the DIP Order, which, for the avoidance of doubt, shall include all “DIP 
Obligations” as such term is defined in the DIP Order. 

1.39 DIP Credit Agreement means the “DIP Credit Agreement” as defined in the DIP Order.  

1.40 DIP Documents means the “DIP Documents” as defined in the DIP Order. 

1.41 DIP Lenders means the “DIP Lenders” as defined in the DIP Order. 

1.42 DIP Motion means the Motion of Debtors for (I) Authorization (A) To Obtain 
Postpetition Financing, (B) To Use Cash Collateral, (C) To Grant Liens and Provide Superpriority 
Administrative Expense Status, (D) To Grant Adequate Protection, (E) To Modify the Automatic Stay; 
(F) To Schedule a Final Hearing and (II) Related Relief (ECF No. 17). 

1.43 DIP Order means the Final Order (I) Authorizing the Debtors To (A) Obtain Postpetition 
Financing, (B) Use Cash Collateral, (II) Granting Liens and Providing Superpriority Administrative 
Expense Status, (III) Granting Adequate Protection To the Prepetition Secured Parties, (IV) Modifying 
the Automatic Stay, and (V) Granting Related Relief (ECF No. 160). 

1.44 Disallowed means, with respect to any Claim or Interest, that such Claim or Interest has 
been determined by a Final Order or specified in a provision of the Plan not to be Allowed.  
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1.45 Disbursing Agent means (a) with respect to the Reorganization Transaction, the 
Reorganized Debtors; and (b) with respect to the Litigation Trust Assets, the Litigation Trust or its agent.  

1.46 Disclosure Statement means the disclosure statement filed by the Debtors in support of 
the Plan, as amended, supplemented or modified from time to time, as approved by the Bankruptcy Court 
pursuant to section 1125 of the Bankruptcy Code. 

1.47 Disclosure Statement Motion means the motion of the Debtors seeking entry of an order 
approving the Disclosure Statement and authorizing solicitation of the Plan. 

1.48 Disclosure Statement Order means the order entered by the Bankruptcy Court granting 
the Disclosure Statement Motion. 

1.49 Disputed means with respect to a Claim or Interest, any Claim or Interest that (a) is 
neither Allowed nor Disallowed under the Plan or a Final Order, nor deemed Allowed under sections 502, 
503, or 1111 of the Bankruptcy Code; or (b) the Debtors or any parties in interest have interposed a timely 
objection or request for estimation, and such objection or request for estimation has not been withdrawn 
or determined by a Final Order.  If the Debtors dispute only a portion of a Claim, such Claim shall be 
deemed Allowed in any amount the Debtors do not dispute, and Disputed as to the balance of such Claim. 

1.50 Distribution Record Date means the Effective Date. 

1.51 Effective Date means the date that is the first Business Day on which all conditions to the 
effectiveness of the Plan set forth in Article IX hereof have been satisfied or waived in accordance with 
the terms of the Plan. 

1.52 Employee Arrangements shall have the meaning ascribed to such term in Section 5.8 of 
the Plan. 

1.53 Entity means an individual, corporation, partnership, limited partnership, limited liability 
company, association, joint stock company, joint venture, estate, trust, unincorporated organization, 
governmental unit (as defined in section 101(27) of the Bankruptcy Code) or any political subdivision 
thereof, or other person (as defined in section 101(41) of the Bankruptcy Code) or other entity. 

1.54 Equity Allocation Mechanism means the methodology for allocating the New Equity 
Interests and/or Special Warrants among the holders of Allowed First Lien Claims set forth on Exhibit A 
to the Plan. 

1.55 ERISA means the Employee Retirement Income Security Act of 1974, as amended.  

1.56 Estate or Estates means, individually or collectively, the estate or estates of the Debtors 
created under section 541 of the Bankruptcy Code. 

1.57 Exculpated Parties means collectively, each solely in their capacities as such, the 
(a) Debtors; (b) Reorganized Debtors; (c) Consenting First Lien Lenders; (d) Prepetition First Lien 
Administrative Agent; (e) Prepetition Super Senior Administrative Agent; (f) DIP Agent, (g) DIP 
Lenders; (h) New First Lien Lenders; (i) New First Lien Agent; (j) New Exit Facility Lenders; (k) New 
Exit Facility Agent; (l) Litigation Trust Oversight Committee; (m) Creditors’ Committee and each of its 
members in such capacity; (n) Non-Debtor Related Parties; and (o) Debtor Exculpated Parties.  
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1.58 FCC means the Federal Communications Commission, including any official bureau or 
division thereof acting on delegated authority, and any successor governmental agency performing 
functions similar to those performed by the Federal Communications Commission on the Effective Date. 

1.59 FCC Applications means, collectively, each requisite application, petition, or other 
request filed or to be filed with the FCC in connection with the Reorganization Transaction and this Plan, 
including the FCC Applications. 

1.60 FCC Approval means the FCC’s grant of the FCC Applications; provided that, subject to 
the consent of the Requisite First Lien Lenders, the possibility that an appeal, request for stay, or petition 
for rehearing or review by a court or administrative agency may be filed with respect to such grant, or that 
the FCC may reconsider or review such grant on its own authority, shall not prevent such grant from 
constituting FCC Approval for purposes of the Plan.  

1.61 FCC Licenses means licenses, authorizations, waivers, and permits that are issued from 
time to time by the FCC. 

1.62 FCC Applications means the applications filed with the FCC seeking FCC consent to the 
Transfer of Control. 

1.63 FCC Ownership Procedures Order means an order entered by the Bankruptcy Court 
establishing procedures for, among other things, completion and submission of the Ownership 
Certifications, which order shall be in form and substance reasonably acceptable to the Requisite First 
Lien Lenders. 

1.64 FCI means Fusion Connect, Inc. 

1.65 Fee Claim means a Claim for professional services rendered or costs incurred on or after 
the Commencement Date through the Effective Date by professional persons retained by the Debtors or 
the Creditors’ Committee by an order of the Bankruptcy Court pursuant to sections 327, 328, 329, 330, 
331, or 503(b) of the Bankruptcy Code in the Chapter 11 Cases. 

1.66 Final Order means an order or judgment of a court of competent jurisdiction that has 
been entered on the docket maintained by the clerk of such court and is in full force and effect, which has 
not been reversed, vacated or stayed and as to which (a) the time to appeal, petition for certiorari, or move 
for a new trial, reargument or rehearing has expired and as to which no appeal, petition for certiorari, or 
other proceedings for a new trial, reargument, or rehearing shall then be pending; or (b) if an appeal, writ 
of certiorari, new trial, reargument, or rehearing thereof has been sought, such order or judgment shall 
have been affirmed by the highest court to which such order was appealed, or certiorari shall have been 
denied, or a new trial, reargument, or rehearing shall have been denied or resulted in no modification of 
such order, and the time to take any further appeal, petition for certiorari or move for a new trial, 
reargument, or rehearing shall have expired; provided, however, that no order or judgment shall fail to be 
a “Final Order” solely because of the possibility that a motion under Rules 59 or 60 of the Federal Rules 
of Civil Procedure or any analogous Bankruptcy Rule (or any analogous rules applicable in another court 
of competent jurisdiction) or sections 502(j) or 1144 of the Bankruptcy Code has been or may be filed 
with respect to such order or judgment. 

1.67 First Lien Claims means all Claims arising under or in connection with the Prepetition 
First Lien Credit Agreement. 
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1.68 First Lien Lender Equity Distribution means a distribution of New Equity Interests 
and/or Special Warrants, which New Equity Interests shall constitute one hundred percent (100%) of all 
of the issued and outstanding New Equity Interests issued on the Effective Date, subject to dilution by the 
Special Warrants, the Second Lien Warrants, and the Management Incentive Plan, and to be allocated 
among the holders of Allowed First Lien Claims pursuant to, and subject to the terms and conditions of, 
the Equity Allocation Mechanism; provided, that holders of Allowed First Lien Claims may receive a 
distribution on account of their Claims in lieu of Special Warrants that is otherwise satisfactory to such 
holders and compliant with the rules and regulations of the FCC and in the reasonable judgment of the 
Debtors, with the consent of the Requisite First Lien Lenders, would not result in an undue delay of 
obtaining FCC Approval. 

1.69 First Lien Lender Group means the ad hoc group of Consenting First Lien Lenders 
represented by Davis Polk & Wardwell LLP and Greenhill & Co., LLC. 

1.70 General Unsecured Claim means any Claim against the Debtors (other than any 
Intercompany Claims) as of the Commencement Date that is neither secured by collateral nor entitled to 
priority under the Bankruptcy Code or any Final Order of the Bankruptcy Court, including any deficiency 
claim under section 506(a) of the Bankruptcy Code.  For the avoidance of doubt, the Prepetition 
Subordinated Notes Claim shall be deemed a General Unsecured Claim, but the Prepetition Subordinated 
Notes Claim is not being deemed Allowed under this Plan. 

1.71 Global Settlement shall have the meaning ascribed to such term in Section 5.2(b) of the 
Plan.   

1.72 Impaired means, with respect to a Claim, Interest, or Class of Claims or Interests, 
“impaired” within the meaning of sections 1123(a)(4) and 1124 of the Bankruptcy Code. 

1.73 Independent Directors means the independent directors (other than Mr. Neal Goldman) 
who have served on the Restructuring Committee at all times from its formation until immediately prior 
to the Effective Date. 

1.74 Insured Claims means any Claim or portion of a Claim that is, or may be, insured under 
any of the Debtors’ insurance policies. 

1.75 Intercompany Claim means any pre- or postpetition Claim against a Debtor held by 
another Debtor. 

1.76 Intercompany Interest means an Interest in a Debtor held by another Debtor.  For the 
avoidance of doubt, an Intercompany Interest shall exclude a Parent Equity Interest. 

1.77 Interests means any equity security (as defined in section 101(16) of the Bankruptcy 
Code) of a Debtor, including all shares, common stock, preferred stock, units, membership interest, 
partnership interest, or other instrument evidencing any fixed or contingent ownership interest in any 
Debtor, whether or not transferable, and any option, warrant, or other right, contractual or otherwise, to 
acquire any such interest in the Debtors, whether fully vested or vesting in the future, including, without 
limitation, equity or equity-based incentives, grants, or other instruments issued, granted or promised to 
be granted to current or former employees, directors, officers, or contractors of the Debtors, to acquire 
any such interests in the Debtors that existed immediately before the Effective Date. 

1.78 Key Employee Retention Agreements shall mean the key employee retention agreements 
entered into by FCI and certain key employees of FCI on or about May 30, 2019. 
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1.79 Lien has the meaning set forth in section 101(37) of the Bankruptcy Code. 

1.80 Lingo Receivable means amounts payable to the Debtors under the Carrier Solutions 
Master Services Agreement and Transition Services Agreement among the Debtors and Lingo 
Communications, Inc. 

1.81 Litigation Trust means the trust that will be created on the Effective Date pursuant to the 
Litigation Trust Agreement and in accordance with the terms of this Plan. 

1.82 Litigation Trust Agreement means the trust agreement by and among the Reorganized 
Debtors (solely in their capacity as successors to the Debtors), the Litigation Trust Oversight Committee 
and the Creditors’ Committee, that, among other things, establishes the Litigation Trust and describes the 
powers, duties, and responsibilities of the Litigation Trust Oversight Committee, substantially in the form 
included in the Plan Supplement and consistent with Section 5.2(b) and Section 5.16 of the Plan, which 
shall be in form and substance reasonably acceptable to the Requisite First Lien Lenders. 

1.83 Litigation Trust Assets means the Litigation Trust Causes of Action and the Litigation 
Trust Proceeds.  

1.84 Litigation Trust Causes of Action means, collectively, the Litigation Trust Debtor 
Causes of Action and the Litigation Trust First Lien Lender Causes of Action (as defined in Section 
5.2(b)) 

1.85 Litigation Trust Debtor Causes of Action means (i) all Causes of Action of the Debtors 
under chapter 5 of the Bankruptcy Code or under similar or related state or federal statutes and common 
law, including, without limitation, all preference, fraudulent conveyance, fraudulent transfer, and/or other 
similar avoidance claims, rights, and causes of action, and commercial tort law, (ii) all Causes of Action 
of any Debtor (including for the avoidance of doubt any predecessor of any Debtor) or any Debtor’s 
Estate against any Non-Released Party, other than Causes of Action arising in connection with the Lingo 
Receivable, (iii) all Causes of Action of the Debtors arising in connection with the Debtors and relating to 
any act or omission of any Non-Released Party; and (iv) all Causes of Action of any Debtor (including for 
the avoidance of doubt any predecessor of any Debtor), the Debtors’ Estates, and the Reorganized 
Debtors arising under any D&O Policy solely to the extent such Causes of Action are based on Causes of 
Action described in sub-sections (i), (ii), and (iii) of this section and to the extent assignable to the 
Litigation Trust pursuant to the terms of the applicable D&O Policy; provided, however, that Litigation 
Trust Debtor Causes of Action shall not include: (a) any Causes of Action against any Released Party that 
is released pursuant to the Plan and (b) Preference Actions against any Entity other than Non-Released 
Parties. 

1.86 Litigation Trust Expenses means all reasonable fees, costs, and expenses of and incurred 
by the Litigation Trust, including legal and other professional fees, costs, and expenses, administrative 
fees and expenses, insurance fees, taxes, and escrow expenses, including reasonable fees and expenses of 
the Litigation Trust Oversight Committee, which shall be paid in accordance with the Litigation Trust 
Agreement; provided, however, that neither the Debtors nor the Reorganized Debtors shall be required in 
any event to pay the Litigation Trust Expenses. 

1.87 Litigation Trust First Lien Lender Causes of Action has the meaning set forth in Section 
5.2 of this Plan. 

1.88 Litigation Trust Initial Funding means an initial amount of $1,500,000 cash to be 
funded by the Reorganized Debtors to the Litigation Trust on the Effective Date. 
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1.89 Litigation Trust Interest means a non-certificated beneficial interest in the Litigation 
Trust granted to each holder of an Allowed General Unsecured Claim (other than the Term Loan 
Deficiency Claim) and Allowed Second Lien Deficiency Claim (only in the event that Class 4 is not an 
Accepting Class), which shall entitle such holder to a Pro Rata share in the Litigation Trust Assets in 
accordance with the Litigation Trust Agreement and Sections 4.4, 4.5, 5.2(b) and 5.16 of the Plan. 

1.90 Litigation Trust Litigation Proceeds means proceeds of the Litigation Trust Causes of 
Action payable to the Litigation Trust in accordance with Section 5.2(b) of the Plan. 

1.91 Litigation Trust Loan means an interest-bearing loan in the aggregate amount of 
$3,500,000 to be made by Reorganized FCI or its affiliates to the Litigation Trust in accordance with the 
Litigation Trust Loan Agreement and Sections 5.2(b) and 5.16 of the Plan.  

1.92 Litigation Trust Loan Agreement means an agreement among the Reorganized Debtors 
and the Litigation Trust governing the Litigation Trust Loan Proceeds to be entered on the Effective Date, 
or as soon thereafter as reasonably practicable, consistent with Sections 5.2(b) and 5.16 of the Plan, which 
shall be in form and substance reasonably acceptable to the Committee and the Requisite First Lien 
Lenders. 

1.93 Litigation Trust Loan Proceeds means the proceeds of the Litigation Trust Loan.  

1.94 Litigation Trust Oversight Committee means a three-person committee with the role, 
responsibilities, and authority relating to the Litigation Trust and the Litigation Trust Assets set forth in 
the Litigation Trust Agreement and Sections 5.2(b) and 5.16 of the Plan, which shall initially be 
comprised of:  (a) a member appointed by the Creditors’ Committee; (b) a member appointed by the First 
Lien Lender Group; and (c) Mr. Neal Goldman.  

1.95 Litigation Trust Proceeds means the Litigation Trust Initial Funding, the Litigation Trust 
Litigation Proceeds, and the Litigation Trust Loan Proceeds.  

1.96 Management Incentive Plan means a post-emergence management incentive plan, under 
which up to ten percent (10%) of the New Equity Interests (after taking into account the shares to be 
issued under the Management Incentive Plan) will be reserved for issuance as awards on terms and 
conditions as agreed to by the New Board. 

1.97 New Board means the new board of directors of Reorganized FCI selected in accordance 
with Section 5.5 of the Plan. 

1.98 New Equity Interests means the new common stock to be issued by Reorganized FCI on 
the Effective Date or upon exercise of the Special Warrants, authorized pursuant to the Amended 
Organizational Documents of Reorganized FCI. 

1.99 New Exit Facility means the facility arising pursuant to the New Exit Facility Credit 
Agreement. 

1.100 New Exit Facility Agent means the administrative agent under the New Exit Facility 
Credit Agreement. 

1.101 New Exit Facility Credit Agreement means the agreement to be entered into by the 
Reorganized Debtors, the New Exit Facility Agent and the New Exit Facility Lenders on the Effective 
Date that shall govern the New Exit Facility. 
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1.102 New Exit Facility Documents means, collectively, the New Exit Facility Credit 
Agreement and all other documents required to be delivered by any of the Reorganized Debtors pursuant 
to the New Exit Facility Credit Agreement.  

1.103 New Exit Facility means the facility arising pursuant to the New Exit Facility Credit 
Agreement. 

1.104 New Exit Facility Lenders means the Persons party to the New Exit Facility Credit 
Agreement as “Lenders” thereunder, each in its capacity as such, and each of their respective successors 
and permitted assigns. 

1.105 New First Lien Agent means the administrative agent under the New First Lien Credit 
Agreement. 

1.106 New First Lien Credit Agreement means the agreement to be entered into by the 
Reorganized Debtors, the New First Lien Agent, and the New First Lien Lenders on the Effective Date 
that shall govern the New First Lien Credit Facility. 

1.107 New First Lien Credit Facility means the facility arising pursuant to the New First Lien 
Credit Agreement, on terms consistent with the New First Lien Term Sheet. 

1.108 New First Lien Documents means, collectively, the New First Lien Credit Agreement 
and all other documents required to be delivered by any of the Reorganized Debtors pursuant to the New 
First Lien Credit Agreement. 

1.109 New First Lien Lenders means the Persons party to the New First Lien Credit Agreement 
as “Lenders” thereunder, each in its capacity as such, and each of their respective successors and 
permitted assigns. 

1.110 New First Lien Term Sheet means the term sheet attached as Schedule 2 to the 
Restructuring Term Sheet attached as Exhibit A to the RSA, as may be amended from time to time.  

1.111 Non-Debtor Related Parties means with respect to any Exculpated Party (other than the 
Debtors and the Debtor Exculpated Parties) or any Released Party (other than the Debtor Related Parties), 
and in their capacities as such, such Entities’ predecessors (other than predecessors of the Reorganized 
Debtors), successors and assigns, subsidiaries, Affiliates, managed accounts or funds, and all of their 
respective current and former officers, directors, managers, limited partners, principals, stockholders (and 
any fund managers, fiduciaries or other agents of stockholders with any involvement related to the 
Debtors), members, partners, managers, employees, subcontractors, agents, advisory board members, 
financial advisors, attorneys, accountants, investment bankers, investment managers, investment advisors, 
consultants, representatives, management companies, fund advisors and other professionals, and such 
persons’ respective heirs, executors, estates, servants and nominees; for the avoidance of doubt, the Non-
Debtor Related Parties do not include the Debtors themselves or any Non-Released Party. 

1.112 Non-Released Party means (i) any current or former director, officer, member, 
shareholder, or employee of the Debtors or predecessor of the Debtors, other than the Specified Officers 
and Directors and the Debtor Employees, (ii) any Affiliate of the Debtors or predecessors of the Debtors, 
and any directors, officers, shareholders, or employees thereof, (iii) any predecessor of a Debtor, (iv) 
Lingo Communications LLC, any Affiliates thereof, and their directors, officers, shareholders, and 
employees, (v) any subsequent transferee of any of the foregoing, (vii)  any counsel, accountant or other 
professional advisor to (x) any of the foregoing and (y) the Debtors or predecessor of any Debtor prior to 
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March 1, 2019; provided, that vendors and contract counterparties of Reorganized FCI, other than Lingo 
Communications LLC and any Affiliates thereof, shall not be Non-Released Parties solely with respect to 
any Preference Action against them; provided further, that no Reorganized Debtor, Reorganized Debtor’s 
successor or Consenting First Lien Lender shall be a Non-Released Party. 

1.113 Other Secured Claim means a Secured Claim, other than an Administrative Expense 
Claim, a DIP Claim, a Priority Tax Claim, a First Lien Claim, or a Second Lien Claim. 

1.114 Ownership Certification means a written certification, in the form attached to the FCC 
Ownership Procedures Order, which shall, among other things, be sufficient to enable the Debtors or 
Reorganized Debtors, as applicable, to determine the extent to which direct and indirect voting and equity 
interests of the certifying party are held by non-U.S. Persons, as determined under sections 214 and 
310(b) of the Communications Act, as interpreted and applied by the FCC. 

1.115 Ownership Certification Deadline means the deadline set forth in the FCC Ownership 
Procedures Order for returning Ownership Certifications. 

1.116 Parent Equity Interests means any Interest in FCI. 

1.117 Person means any individual, corporation, partnership, limited liability company, 
association, organization, joint stock company, joint venture, estate, trust, Governmental Unit or any 
political subdivision thereof, or any other Entity. 

1.118 Petition for Declaratory Ruling means a filing that shall be submitted to the FCC by the 
Debtors or Reorganized Debtors, as applicable, pursuant to 47 C.F.R. §§ 1.5000 et seq. for Reorganized 
FCI to exceed the twenty five percent (25%) indirect foreign ownership benchmark contained in 47 
U.S.C. § 310(b)(4). 

1.119 Plan means this joint chapter 11 plan, including all appendices, exhibits, schedules, and 
supplements hereto (including, without limitation, any appendices, schedules, and supplements to the 
Plan contained in the Plan Supplement), as the same may be amended, supplemented, or modified from 
time to time in accordance with the RSA, the provisions of the Bankruptcy Code and the terms hereof. 

1.120 Plan Supplement means a supplemental appendix to the Plan containing, among other 
things, forms of applicable documents, schedules, and exhibits to the Plan to be filed with the Bankruptcy 
Court, including, but not limited to, the following: (a) Amended Organizational Documents (to the extent 
such Amended Organizational Documents reflect material changes from the Debtors’ existing 
organizational documents and bylaws); (b) New First Lien Credit Agreement; (c) New Exit Facility 
Credit Agreement; (d) Stockholders Agreement; (e) Special Warrant Agreement; (f) Second Lien Warrant 
Agreement (if any); (g) Assumption Schedule; (h) the Litigation Trust Agreement; (i) the Litigation Trust 
Loan Agreement; and (j) to the extent known, information required to be disclosed in accordance with 
section 1129(a)(5) of the Bankruptcy Code; provided, that through the Effective Date, the Debtors shall 
have the right to amend the Plan Supplement and any schedules, exhibits, or amendments thereto, in 
accordance with the terms of the Plan and the RSA.  The Plan Supplement shall be filed with the 
Bankruptcy Court no later than seven (7) calendar days prior to the deadline to object to the Plan.  The 
Debtors shall have the right to amend the documents contained in the Plan Supplement through and 
including the Effective Date in accordance with the terms of the Plan. 

1.121 Preference Actions means any Causes of Action arising under section 547 of the 
Bankruptcy Code or similar preference-related actions arising under the Bankruptcy Code or applicable 
non-bankruptcy law. 
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1.122 Prepetition First Lien Administrative Agent means Wilmington Trust, in its capacity as 
administrative agent under the Prepetition First Lien Credit Agreement, and its successors and assigns.  

1.123 Prepetition First Lien Credit Agreement means that certain First Lien Credit and 
Guaranty Agreement, dated as of May 4, 2018, by and among FCI, as borrower, certain subsidiaries of 
FCI, as guarantor subsidiaries, Wilmington Trust, as administrative agent and collateral agent, and the 
Prepetition First Lien Lenders, as amended, restated, modified or supplemented from time to time prior to 
the Commencement Date.  

1.124 Prepetition First Lien Credit Documents means, collectively, each “Credit Document” 
as defined in the Prepetition First Lien Credit Agreement. 

1.125 Prepetition First Lien Lenders means any lender party to the Prepetition First Lien 
Credit Agreement, each in its capacity as such.  

1.126 Prepetition First Lien Loans means “Loans” as defined in the Prepetition First Lien 
Credit Agreement.   

1.127 Prepetition Intercreditor Agreement means that certain Intercreditor Agreement, dated 
as of May 4, 2018, among Wilmington Trust, as First Lien representative, and GLAS Americas LLC (as 
successor to Wilmington Trust), as Second Lien representative. 

1.128 Prepetition Second Lien Administrative Agent means GLAS USA LLC, in its capacity 
as successor administrative agent under the Prepetition Second Lien Credit Agreement, and its successors 
and assigns. 

1.129 Prepetition Second Lien Credit Agreement means that certain Second Lien Credit and 
Guaranty Agreement, dated as of May 4, 2018, by and among FCI, as borrower, certain subsidiaries of 
FCI, as guarantor subsidiaries, GLAS Americas LLC as collateral agent (as successor to Wilmington 
Trust in such capacity), GLAS USA LLC, as administrative agent (as successor to Wilmington Trust in 
such capacity), and the Prepetition Second Lien Lenders, as amended, restated, modified or supplemented 
from time to time prior to the Commencement Date.  

1.130 Prepetition Second Lien Lenders means any lender under the Prepetition Second Lien 
Credit Agreement, each in its capacity as such.  

1.131 Prepetition Subordinated Notes means, collectively, the subordinated unsecured note, 
dated as of May 4, 2018, in favor of Holcombe T. Green, Jr. (or an entity majority-owned and controlled 
by Holcombe T. Green, Jr. or his heirs, beneficiaries, trusts or estate) and the subordinated unsecured 
notes, each dated as of October 28, 2016, as amended and restated as of May 4, 2018, in favor of 
Holcombe T. Green, Jr., R. Kirby Godsey and the Holcombe T. Green, Jr. 2013 Five-Year Annuity Trust. 

1.132 Prepetition Subordinated Notes Claims means all Claims on account of, arising under, or 
relating to the Prepetition Subordinated Notes. 

1.133 Prepetition Super Senior Administrative Agent means Wilmington Trust, in its capacity 
as administrative agent under the Prepetition Super Senior Credit Agreement.  

1.134 Prepetition Super Senior Credit Agreement means that certain Super Senior Secured 
Credit Agreement, dated as of May 9, 2019, by and among FCI, as borrower, certain subsidiaries of FCI, 
as guarantor subsidiaries, Wilmington Trust, as administrative agent and collateral agent, and the lenders 
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party thereto, as amended by that certain Incremental Amendment and Amendment No. 1 thereto, dated 
as of May 28, 2019, and as further amended, restated, modified or supplemented from time to time prior 
to the Commencement Date. 

1.135 Prepetition Super Senior Credit Documents means, collectively, each “Credit 
Document” as defined in the Prepetition Super Senior Credit Agreement. 

1.136 Priority Non-Tax Claim means any Claim other than an Administrative Expense Claim 
or a Priority Tax Claim, entitled to priority in payment as specified in section 507(a) of the Bankruptcy 
Code. 

1.137 Priority Tax Claim means any Claim of a governmental unit as defined in section 
101(27) of the Bankruptcy Code of the kind entitled to priority in payment as specified in sections 502(i) 
and 507(a)(8) of the Bankruptcy Code. 

1.138 Pro Rata means the proportion that an Allowed Claim or Interest in a particular Class 
bears to the aggregate amount of Allowed Claims or Interests in that Class, or the proportion that Allowed 
Claims or Interests in a particular Class bear to the aggregate amount of Allowed Claims and Disputed 
Claims or Allowed Interests and Disputed Interests in a particular Class and other Classes entitled to share 
in the same recovery as such Class under the Plan. 

1.139 Reinstate, Reinstated, or Reinstatement means leaving a Claim Unimpaired under the 
Plan. 

1.140 Released Parties means collectively the: (a) Reorganized Debtors; (b) Consenting First 
Lien Lenders; (c) Prepetition First Lien Administrative Agent; (d) DIP Agent; (e) DIP Lenders; 
(f) Prepetition Super Senior Administrative Agent; (g) Prepetition Super Senior Lenders; (h) Creditors’ 
Committee and each of its members in such capacity; (i) the Specified Officers and Directors; (j) Non-
Debtor Related Parties; and (k) Debtor Related Parties; provided, however, that notwithstanding anything 
to the contrary herein, no Non-Released Party shall be a Released Party. 

1.141 Reorganization Transaction means, collectively, (a) issuance of the New Equity 
Interests; (b) entry into the New First Lien Credit Documents; (c) entry into the New Exit Facility 
Documents; (d) entry into the Special Warrant Agreement; (e) entry into the Second Lien Warrant 
Agreement (if any); (f) entry into the Litigation Trust Agreement; (g) entry into the Litigation Trust Loan 
Agreement; (h) execution of the Amended Organizational Documents; (i) vesting of the Debtors’ assets in 
the Reorganized Debtors, in each case, in accordance with the Plan; and (j) the other transactions that the 
Debtors and the Requisite First Lien Lenders reasonably determine are necessary or appropriate to 
implement the foregoing, in each case, in accordance with the Plan and the RSA. 

1.142 Reorganized Debtors means, the Debtors, as reorganized pursuant to and under the Plan 
on and after the Effective Date. 

1.143 Reorganized FCI means, FCI, as reorganized pursuant to and under the Plan on or after 
the Effective Date 

1.144 Requisite First Lien Lenders means, as of the date of determination, Consenting First 
Lien Lenders holding at least a majority in aggregate principal amount outstanding of the Prepetition First 
Lien Loans held by the Consenting First Lien Lenders as of such date. 
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1.145 Restructuring Committee means the restructuring committee appointed by the Board of 
Directors on May 28, 2019. 

1.146 Restructuring Expenses means the reasonable and documented fees and expenses 
incurred by the Consenting First Lien Lenders in connection with the Chapter 11 Cases, including the fees 
and expenses of (i) Davis Polk & Wardwell LLP, (ii) Greenhill & Co., LLC, (iii) Altman Vilandrie & 
Company and its sub-contractors, (iv) Wiley Rein LLP, (v) the Prepetition First Lien Administrative 
Agent, (vi) Arnold & Porter Kaye Scholer LLP, (vii) one firm acting as local counsel (if any), and 
(vi) any other advisors retained by the Requisite First Lien Lenders, payable in accordance with the terms 
of any applicable engagement or fee letters executed with such parties and without the requirement for the 
filing of retention applications, fee applications, or any other application in the Chapter 11 Cases, which 
shall be Allowed as Administrative Expense Claims upon incurrence and shall not be subject to any 
offset, defense, counterclaim, reduction, or credit. 

1.147 RSA means that certain Restructuring Support Agreement, dated as of June 3, 2019, by 
and among the Debtors and the Consenting First Lien Lenders (as may be amended, supplemented, or 
modified from time to time in accordance with the terms thereof) annexed to the Disclosure Statement as 
Exhibit B. 

1.148 SEC means the U.S. Securities and Exchange Commission and any successor agency. 

1.149 Second Lien Claims means any Claims arising from or in connection with the Prepetition 
Second Lien Credit Agreement. 

1.150 Second Lien Deficiency Claim means the unsecured Claims on account of the 
indebtedness under the Prepetition Second Lien Credit Agreement under section 506(a) of the Bankruptcy 
Code. 

1.151 Second Lien Warrants means three (3) year warrants, issued by Reorganized FCI 
pursuant to the Plan and the Second Lien Warrant Agreement, to purchase an aggregate of five percent 
(5%) of New Equity Interests at a strike price of that implies an equity value at which the Prepetition First 
Lien Lenders shall have recovered par plus accrued interest through the Effective Date, the terms of 
which will provide that it will not be exercisable unless such exercise complies with applicable law, 
including, without limitation, the Communications Act and the rules and regulations of the FCC, which 
shall be in form and substance acceptable to the Debtors and the Requisite First Lien Lenders.  

1.152 Second Lien Warrant Agreement means the warrant agreement, to be effective on the 
Effective Date, governing the Second Lien Warrants to be issued by Reorganized FCI, the form of which 
shall be included in the Plan Supplement. 

1.153 Secured Claim means a Claim (a) secured by a Lien on collateral to the extent of the 
value of such collateral as (i) set forth in the Plan, (ii) agreed to by the holder of such Claim and the 
Debtors, or (iii) determined by a Final Order in accordance with section 506(a) of the Bankruptcy Code; 
or (b) secured by the amount of any right of setoff of the holder thereof in accordance with section 553 of 
the Bankruptcy Code.   

1.154 Security has the meaning set forth in section 101(49) of the Bankruptcy Code. 

1.155 Special Committee means the committee established by the Board of Directors prior to 
the Commencement Date. 
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1.156 Special Warrant means a warrant, issued by Reorganized FCI pursuant to the Plan, the 
Equity Allocation Mechanism, and the Special Warrant Agreement, to purchase New Equity Interests, the 
terms of which will provide that it will not be exercisable unless such exercise complies with applicable 
law, including, without limitation, the Communications Act and the rules and regulations of the FCC, 
which shall be in form and substance acceptable to the Debtors and the Requisite First Lien Lenders.  

1.157 Special Warrant Agreement means the warrant agreement, to be effective on the 
Effective Date, governing the Special Warrants to be issued by Reorganized FCI, the form of which shall 
be included in the Plan Supplement. 

1.158 Specified Officers and Directors means (a) the following officers of the Debtors who 
served in such capacity during the Chapter 11 Cases, so long as such officers do not voluntarily terminate 
their employment or are not terminated for cause prior to the Effective Date: (i) Chief Financial Officer; 
(ii) Executive Vice President and General Counsel; and (iii) Chief Technology Officer; and (b) Mr. Neal 
Goldman. 

1.159 State Public Utility Commissions (PUCs) means the regulatory agency in each U.S. state 
(which, for this definition, shall include the District of Columbia) with jurisdiction over intrastate 
telecommunications services. 

1.160 State PUC Applications means, collectively, each requisite application, petition, or other 
request filed or to be filed with the PUCs in connection with the Reorganization Transaction and this 
Plan. 

1.161 State PUC Approvals means the State PUCs’ grant(s) of the State PUC Applications; 
provided that, subject to the consent of the Requisite First Lien Lenders, the possibility that an appeal, 
request for stay, or petition for rehearing or review by a court or administrative agency may be filed with 
respect to such grant(s), or that the State PUCs may reconsider or review such grant(s) on their own 
authority, shall not prevent such grant(s) from constituting State PUC Approval(s) for purposes of the 
Plan.  

1.162 State PUC Licenses means licenses, authorizations, waivers and permits that are issued 
from time to time by the State PUCs in connection with the provision of intrastate telecommunications 
services and Voice-over-Internet-Protocol (VoIP) services.  

1.163 State PUC Notices means the required or customary informational filings to be made 
with State PUCs where applications for approval are not required in connection with the Reorganization 
Transaction and this Plan. 

1.164 Stockholders Agreement means that certain stockholders agreement substantially in the 
form included as an exhibit to the Plan Supplement. 

1.165 Subordinated Securities Claims means a Claim subject to subordination under section 
510(b) of the Bankruptcy Code. 

1.166 Tax Code means the Internal Revenue Code of 1986, as amended.  

1.167 Term Loan Deficiency Claim means the unsecured Claims on account of the 
indebtedness under the Prepetition First Lien Credit Agreement under section 506(a) of the Bankruptcy 
Code (if any). 
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1.168 Transfer of Control means the transfer of control of the FCC Licenses and State PUC 
Licenses held by any of FCI or its subsidiaries as a result of the issuance of the New Equity Interests 
and/or Special Warrants to holders of First Lien Claims after the FCC grants the FCC Applications. 

1.169 Unimpaired means, with respect to a Claim, Interest, or Class of Claims or Interests, not 
“impaired” within the meaning of sections 1123(a)(2) and 1124 of the Bankruptcy Code. 

1.170 U.S. Trustee means the United States Trustee for the Southern District of New York.  

1.171 Voting Deadline means the date by which all persons or Entities entitled to vote on the 
Plan must vote to accept or reject the Plan.   

1.172 Wilmington Trust means Wilmington Trust, National Association. 

B. Interpretation; Application of Definitions and Rules of Construction. 

Unless otherwise specified, all section or exhibit references in the Plan are to the 
respective section in, or exhibit to, the Plan, as the same may be amended, waived, or modified from time 
to time.  The words “herein,” “hereof,” “hereto,” “hereunder,” and other words of similar import refer to 
the Plan as a whole and not to any particular section, subsection, or clause contained therein.  The 
headings in the Plan are for convenience of reference only and shall not limit or otherwise affect the 
provisions hereof.  For purposes herein:  (a) in the appropriate context, each term, whether stated in the 
singular or the plural, shall include both the singular and the plural, and pronouns stated in the masculine, 
feminine, or neuter gender shall include the masculine, feminine, and the neuter gender; (b) any reference 
herein to a contract, lease, instrument, release, indenture, or other agreement or document being in a 
particular form or on particular terms and conditions means that the referenced document shall be 
substantially in that form or substantially on those terms and conditions; (c) unless otherwise specified, all 
references herein to “Sections” are references to Sections hereof or hereto; (d) the rules of construction set 
forth in section 102 of the Bankruptcy Code shall apply; and (e) any term used in capitalized form herein 
that is not otherwise defined but that is used in the Bankruptcy Code or the Bankruptcy Rules shall have 
the meaning assigned to that term in the Bankruptcy Code or the Bankruptcy Rules, as the case may be. 

C. Reference to Monetary Figures. 

All references in the Plan to monetary figures shall refer to the legal tender of the United 
States of America, unless otherwise expressly provided. 

D. Controlling Document. 

In the event of any conflict between the terms and provisions in the Plan (without 
reference to the Plan Supplement) and the terms and provisions in the Disclosure Statement, the Plan 
Supplement, any other instrument or document created or executed pursuant to the Plan (including any 
other Definitive Document), or any order (other than the Confirmation Order) referenced in the Plan (or 
any exhibits, schedules, appendices, supplements, or amendments to any of the foregoing), the Plan 
(without reference to the Plan Supplement) shall govern and control; provided, however, that, in the event 
of a conflict between the Confirmation Order, on the one hand, and any of the Plan, the Plan Supplement, 
the other Definitive Documents, on the other hand, the Confirmation Order shall govern and control in all 
respects. 
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E. Certain Consent Rights. 

Notwithstanding anything in the Plan to the contrary, any and all consent rights of the 
parties to the RSA and the DIP Agent as set forth in the RSA and the DIP Documents with respect to the 
form and substance of the Plan, the Plan Supplement, and any Definitive Document, including any 
amendments, restatements, supplements, or other modifications to such documents, and any consents, 
waivers, or other deviations under or from any such documents, shall be incorporated herein by this 
reference (including to the applicable definitions in Article I hereof) and fully enforceable as if stated in 
full herein.   

ARTICLE II ADMINISTRATIVE EXPENSE AND PRIORITY CLAIMS. 

2.1. Administrative Expense Claims. 

Except as otherwise set forth herein, and except to the extent that a holder of an Allowed 
Administrative Expense Claim agrees to less favorable treatment, each holder of an Allowed 
Administrative Expense Claim (other than a Fee Claim, a DIP Claim, or a Restructuring Expense) shall 
receive, in full and final satisfaction of such Claim, Cash in an amount equal to such Allowed 
Administrative Expense Claim on, or as soon thereafter as is reasonably practicable, the later of (a) the 
Effective Date and (b) the first Business Day after the date that is thirty (30) calendar days after the date 
such Administrative Expense Claim becomes an Allowed Administrative Expense Claim; provided, that 
Allowed Administrative Expense Claims representing liabilities incurred in the ordinary course of 
business by the Debtors, as Debtors in Possession, shall be paid by the Debtors or the Reorganized 
Debtors, as applicable, in the ordinary course of business, consistent with past practice and in accordance 
with the terms and subject to the conditions of any course of dealing or agreements governing, 
instruments evidencing, or other documents relating to such transactions. 

2.2. Fee Claims. 

(a) All Entities seeking an award by the Bankruptcy Court of Fee Claims shall file 
and serve on counsel to the Debtors or the Creditors’ Committee, as applicable, the U.S. Trustee, and 
counsel to the First Lien Lender Group, on or before the date that is forty-five (45) days after the 
Effective Date, their respective final applications for allowance of compensation for services rendered and 
reimbursement of expenses incurred from the Commencement Date through the Effective Date.  
Objections to any Fee Claims must be filed and served on counsel to the Debtors, counsel to the First 
Lien Lender Group, and the requesting party no later than twenty-one (21) calendar days after the filing of 
the final applications for compensation or reimbursement (unless otherwise agreed by the Debtors or the 
Reorganized Debtors, as applicable, and the party requesting compensation of a Fee Claim).   

(b) Allowed Fee Claims shall be paid in full, in Cash, in such amounts as are 
Allowed by the Bankruptcy Court (i) on the date upon which an order relating to any such Allowed Fee 
Claim is entered or as soon as reasonably practicable thereafter; or (ii) upon such other terms as may be 
mutually agreed upon between the holder of such an Allowed Fee Claim and the Debtors or the 
Reorganized Debtors, as applicable.  Notwithstanding the foregoing, any Fee Claims that are authorized 
to be paid pursuant to any administrative orders entered by the Bankruptcy Court may be paid at the times 
and in the amounts authorized pursuant to such orders. 

(c) On or about the Effective Date, holders of Fee Claims shall provide a reasonable 
estimate of unpaid Fee Claims incurred in rendering services before the Effective Date to the Debtors, and 
the Debtors or Reorganized Debtors, as applicable, shall escrow such estimated amounts for the benefit of 
the holders of the Fee Claims until the fee applications related thereto are resolved by Final Order or 
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agreement of the parties.  If a holder of a Fee Claim does not provide an estimate, the Debtors or the 
Reorganized Debtors, as applicable, may estimate the unpaid and unbilled reasonable and necessary fees 
and out-of-pocket expenses of such holder of a Fee Claim.  When all such Allowed Fee Claims have been 
paid in full, any remaining amount in such escrow shall promptly be released from such escrow and revert 
to, and ownership thereof shall vest in, the Reorganized Debtors without any further action or order of the 
Bankruptcy Court.  

(d) The Reorganized Debtors are authorized to pay compensation for services 
rendered or reimbursement of expenses incurred after the Effective Date in the ordinary course and 
without the need for Bankruptcy Court approval. 

2.3. Priority Tax Claims. 

Except to the extent that a holder of an Allowed Priority Tax Claim agrees to less 
favorable treatment, each holder of an Allowed Priority Tax Claim shall receive, in full and final 
satisfaction of such Allowed Priority Tax Claim, at the sole option of the Debtors or the Reorganized 
Debtors, as applicable, (a) Cash in an amount equal to such Allowed Priority Tax Claim on, or as soon 
thereafter as is reasonably practicable, the later of (i) the Effective Date, to the extent such Claim is an 
Allowed Priority Tax Claim on the Effective Date; (ii) the first Business Day after the date that is thirty 
(30) calendar days after the date such Priority Tax Claim becomes an Allowed Priority Tax Claim; and 
(iii) the date such Allowed Priority Tax Claim is due and payable in the ordinary course as such 
obligation becomes due; provided, that the Debtor reserves the right to prepay all or a portion of any such 
amounts at any time under this option without penalty or premium; or (b) equal annual Cash payments in 
an aggregate amount equal to the amount of such Allowed Priority Tax Claim, together with interest at 
the applicable rate under section 511 of the Bankruptcy Code, over a period not exceeding five (5) years 
from and after the Commencement Date. 

2.4. DIP Claims. 

As of the Effective Date, the DIP Claims shall be Allowed in the full amount outstanding 
under the DIP Credit Agreement, including principal, interest, fees, and expenses.  On the Effective Date, 
in full and final satisfaction of the DIP Claims, such claims shall be paid in full in Cash from the proceeds 
of the New Exit Facility.  Notwithstanding anything to the contrary in the Plan or the Confirmation Order, 
(i) the Contingent DIP Obligations shall survive the Effective Date and shall not be discharged or released 
pursuant to the Plan or the Confirmation Order, and (ii) the DIP Documents shall continue in full force 
and effect after the Effective Date with respect to any obligations thereunder governing (1) the Contingent 
DIP Obligations and (2) the relationships among the DIP Agent and the DIP Lenders.  

On the later of (1) the Effective Date and (2) the date on which such fees, expenses, or 
disbursements would be required to be paid under the terms of the DIP Order, the Debtors or Reorganized 
Debtors (as applicable) shall pay all fees, expenses, and disbursements of the DIP Agent and DIP 
Lenders, in each case that have accrued and are unpaid as of the Effective Date and are required to be 
paid under or pursuant to the DIP Order.  After the Effective Date, the Reorganized Debtors shall 
continue to reimburse the DIP Agent and the DIP Lenders for the reasonable fees and expenses (including 
reasonable and documented legal fees and expenses) incurred by the DIP Agent and the DIP Lenders after 
the Effective Date in accordance with the terms thereof and/or the DIP Order.  The Reorganized Debtors 
shall pay all of the amounts that may become payable to the DIP Agent or any of the DIP Lenders on 
account of any Contingent DIP Obligations in accordance with the terms of the DIP Documents and the 
DIP Order. 
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2.5. Restructuring Expenses. 

During the period commencing on the Commencement Date through the Effective Date, 
the Debtors will promptly pay in full in Cash any Restructuring Expenses in accordance with the terms of 
the RSA. Without limiting the foregoing, to the extent that any Restructuring Expenses remain unpaid as 
of the Business Day prior to the Effective Date, on the Effective Date, the Reorganized Debtors shall pay 
in full in Cash any outstanding Restructuring Expenses that are invoiced without the requirement for the 
filing of retention applications, fee applications, or any other applications in the Chapter 11 Cases, and 
without any requirement for further notice or Bankruptcy Court review or approval.  For the avoidance of 
doubt, any Restructuring Expenses invoiced after the Effective Date shall be paid promptly, but no later 
than ten (10) business days of receiving an invoice. 

ARTICLE III CLASSIFICATION OF CLAIMS AND INTERESTS. 

3.1. Classification in General. 

A Claim or Interest is placed in a particular Class for all purposes, including voting, 
confirmation, and distribution under the Plan and under sections 1122 and 1123(a)(1) of the Bankruptcy 
Code; provided, that a Claim or Interest is placed in a particular Class for the purpose of receiving 
distributions pursuant to the Plan only to the extent that such Claim or Interest is an Allowed Claim or 
Allowed Interest in that Class and such Allowed Claim or Allowed Interest has not been satisfied, 
released, or otherwise settled prior to the Effective Date. 

3.2. Summary of Classification. 

The following table designates the Classes of Claims against and Interests in the Debtor 
and specifies which of those Classes are (a) Impaired or Unimpaired by the Plan; (b) entitled to vote to 
accept or reject the Plan in accordance with section 1126 of the Bankruptcy Code; and (c) deemed to 
accept or reject the Plan.  In accordance with section 1123(a)(1) of the Bankruptcy Code, Administrative 
Expense Claims and Priority Tax Claims have not been classified.     

Class Designation Treatment Entitled to Vote 
1 Priority Non-Tax Claims Unimpaired No (Presumed to accept) 
2 Other Secured Claims Unimpaired No (Presumed to accept) 
3 First Lien Claims Impaired Yes 
4 Second Lien Claims Impaired Yes 
5 General Unsecured Claims Impaired Yes 
6 Intercompany Claims Unimpaired No (Presumed to accept) 
7 Intercompany Interests  Unimpaired No (Presumed to accept) 
8 Parent Equity Interests Impaired No (Deemed to reject) 
9 Subordinated Securities Claims Impaired No (Deemed to reject) 

 
3.3. Special Provision Governing Unimpaired Claims. 

Nothing under the Plan shall affect the rights of the Debtors or the Reorganized Debtors, 
as applicable, in respect of any Unimpaired Claims, including all rights in respect of legal and equitable 
defenses to, or setoffs or recoupments against, any such Unimpaired Claims. 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 150 of 377



 
 

 
20 

WEIL:\97171722\1\47019.0003 

3.4. Elimination of Vacant Classes. 

Any Class of Claims against or Interests in the Debtors that, as of the commencement of 
the Confirmation Hearing, does not have at least one holder of a Claim or Interest that is Allowed in an 
amount greater than zero for voting purposes shall be considered vacant, deemed eliminated from the Plan 
for purposes of voting to accept or reject the Plan, and disregarded for purposes of determining whether 
the Plan satisfies section 1129(a)(8) of the Bankruptcy Code with respect to that Class.  

ARTICLE IV TREATMENT OF CLAIMS AND INTERESTS. 

4.1. Priority Non-Tax Claims (Class 1). 

(a) Classification:  Class 1 consists of Priority Non-Tax Claims. 

(b) Treatment:  Except to the extent that a holder of an Allowed Priority Non-Tax 
Claim against the Debtors agrees to a less favorable treatment of such Claim, in full and final satisfaction 
of such Allowed Priority Non-Tax Claim, at the sole option of the Debtors or the Reorganized Debtors, as 
applicable:  (i) each such holder shall receive payment in Cash in an amount equal to such Claim, payable 
on the later of the Effective Date and the date that is ten (10) Business Days after the date on which such 
Priority Non-Tax Claim becomes an Allowed Priority Non-Tax Claim, or as soon thereafter as is 
reasonably practicable; (ii) such holder’s Allowed Priority Non-Tax Claim shall be Reinstated; or 
(iii) such holder shall receive such other treatment so as to render such holder’s Allowed Priority Non-
Tax Claim Unimpaired. 

(c) Voting:  Class 1 is Unimpaired, and holders of Priority Non-Tax Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  
Therefore, holders of Priority Non-Tax Claims are not entitled to vote to accept or reject the Plan, and the 
votes of such holders will not be solicited with respect to Priority Non-Tax Claims. 

4.2. Other Secured Claims (Class 2). 

(a) Classification:  Class 2 consists of the Other Secured Claims.  To the extent that 
Other Secured Claims are secured by different collateral or different interests in the same collateral, such 
Claims shall be treated as separate subclasses of Class 2 for purposes of voting to accept or reject the Plan 
and receiving distributions under the Plan. 

(b) Treatment:  Except to the extent that a holder of an Allowed Other Secured 
Claim agrees to different treatment, on the later of the Effective Date and the date that is ten (10) Business 
Days after the date such Other Secured Claim becomes an Allowed Claim, or as soon thereafter as is 
reasonably practicable, each holder of an Allowed Other Secured Claim will receive, on account of such 
Allowed Claim, at the sole option of the Debtors or the Reorganized Debtors, as applicable:  (i) Cash in 
an amount equal to the Allowed amount of such Claim; (ii) Reinstatement of such holder’s Allowed 
Other Secured Claim; (iii) such other treatment sufficient to render such holder’s Allowed Other Secured 
Claim Unimpaired; or (iv) return of the applicable collateral in satisfaction of the Allowed amount of such 
Other Secured Claim.   

(c) Voting:  Class 2 is Unimpaired, and holders of Other Secured Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  
Therefore, holders of Other Secured Claims are not entitled to vote to accept or reject the Plan, and the 
votes of such holders will not be solicited with respect to such Other Secured Claims. 
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4.3. First Lien Claims (Class 3). 

(a) Classification:  Class 3 consists of First Lien Claims. 

(b) Allowance:  The First Lien Claims are Allowed pursuant to section 506(a) of the 
Bankruptcy Code against the Debtors in the aggregate principal amount of $585,481,310.80 consisting of 
(i) $545,150,569.11 in aggregate outstanding principal amount of term loans, (ii) $39,818,694.44 in 
aggregate outstanding principal amount of revolving loans, and (iii) $512,047.25 in aggregate outstanding 
face amount of letters of credit issued, in each case, under the Prepetition First Lien Credit Agreement, 
plus accrued and unpaid prepetition interest, accrued and unpaid post-petition interest, fees, expenses and 
other amounts arising under the Prepetition First Lien Credit Agreement.  

(c) Treatment:  Except to the extent that a holder of a First Lien Claim agrees to less 
favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchange 
for such First Lien Claim, each such holder thereof (or, with respect to any New Equity Interests to be 
issued pursuant to the First Lien Lender Equity Distribution, such holder’s permitted designee) shall 
receive on the Effective Date such holder’s Pro Rata share of (a) the First Lien Lender Equity 
Distribution; provided, that notwithstanding anything herein to the contrary, the distribution of the First 
Lien Lender Equity Distribution shall be made pursuant to, and subject to the terms and conditions of, the 
Equity Allocation Mechanism, less any New Equity Interests and/or Special Warrants distributable to 
other classes of Claims in order for the Bankruptcy Court to determine that the Plan satisfies section 
1129(a)(7) of the Bankruptcy Code; (b) the loans under the New First Lien Credit Facility; and (c) cash or 
other proceeds, if any, from the sale of the Debtors’ Canadian business unless otherwise agreed to by the 
Requisite First Lien Lenders.   

 For the avoidance of doubt, on the Effective Date, the Prepetition First Lien 
Credit Agreement shall be deemed cancelled (except as set forth in Section 5.10 hereof) without further 
action by or order of the Bankruptcy Court. 

(d) Voting:  Class 3 is Impaired, and holders of First Lien Claims in Class 3 are 
entitled to vote to accept or reject the Plan. 

4.4. Second Lien Claims (Class 4). 

(a) Classification:  Class 4 consists of Second Lien Claims in the aggregate principal 
amount of $85,000,000 of term loans issued under the Prepetition Second Lien Credit Agreement, plus 
interest, fees, expenses and other amounts arising under the Prepetition Second Lien Credit Agreement. 

(b) Treatment:  Except to the extent that a holder of an Allowed Second Lien Claim 
agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and 
in exchange for an Allowed Second Lien Claim, on the Effective Date each such holder thereof shall 
receive: 

(i) if Class 4 is an Accepting Class, holders of First Lien Claims shall be deemed to have 
consented to a distribution to holders of Second Lien Claims of, and each holder of a 
Second Lien Claim and Second Lien Deficiency Claim shall receive on the Effective 
Date, in full satisfaction of its Allowed Second Lien Claim and Second Lien Deficiency 
Claim, such holder’s Pro Rata share of Second Lien Warrants; provided, that, 
notwithstanding anything herein to the contrary, the distribution of the Second Lien 
Warrants to the holders of Second Lien Claims shall be made pursuant to and subject to 
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Communications Act and the rules and regulations of the FCC as well as applicable state 
laws and the rules and regulations of the State PUCs; or  

(ii) if Class 4 is not an Accepting Class, then each holder of a Second Lien Claim will 
receive its Pro Rata share of (x) the Litigation Trust Interests on account of its Second 
Lien Deficiency Claim (subject to the terms and conditions of the Prepetition 
Intercreditor Agreement) and (y) the percentage of the New Equity Interests and/or 
Special Warrants in accordance with the Equity Allocation Mechanism, as determined by 
the Bankruptcy Court to satisfy section 1129(a)(7) of the Bankruptcy Code as to holders 
of Second Lien Claims (if any). 

For the avoidance of doubt, on the Effective Date, the Prepetition Second Lien Credit 
Agreement shall be deemed cancelled (except as set forth in Section 5.10 hereof) without further action 
by or order of the Bankruptcy Court. 

(c) Voting:  Class 4 is Impaired, and holders of Second Lien Claims are entitled to 
vote to accept or reject the Plan.   

4.5. General Unsecured Claims (Class 5). 

(a) Classification:  Class 5 consists of General Unsecured Claims. 

(b) Treatment:  Except to the extent that a holder of an Allowed General Unsecured 
Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge 
of, and in exchange for an Allowed General Unsecured Claim, each such holder thereof shall receive such 
holder’s Pro Rata share of the Litigation Trust Interests on the Effective Date. 

(c) Voting:  Class 5 is Impaired, and holders of General Unsecured Claims are 
entitled to vote to accept or reject the Plan. 

4.6. Intercompany Claims (Class 6). 

(a) Classification:  Class 6 consists of Intercompany Claims. 

(b) Treatment:  On or after the Effective Date, all Intercompany Claims will be 
adjusted, continued, settled, reinstated, discharged, or eliminated as determined by the Debtors or the 
Reorganized Debtors, as applicable, and the Requisite First Lien Lenders, in their respective reasonable 
discretion, but not paid in Cash.   

(c) Voting:  Class 6 is Unimpaired, and holders of Intercompany Claims are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  
Therefore, holders of Intercompany Claims are not entitled to vote to accept or reject the Plan, and the 
votes of such holders will not be solicited with respect to such Intercompany Claims. 

4.7. Intercompany Interests (Class 7). 

(a) Classification:  Class 7 consists of Intercompany Interests. 

(b) Treatment:  On or after the Effective Date, all Intercompany Interests shall be 
cancelled, reinstated, or receive such other treatment as determined by the Debtors or the Reorganized 
Debtors, as applicable, and the Requisite First Lien Lenders, in their respective reasonable discretion. 
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(c) Voting:  Class 7 is Unimpaired, and holders of Intercompany Interests are 
conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  
Therefore, holders of Intercompany Interests are not entitled to vote to accept or reject the Plan, and the 
votes of such holders will not be solicited with respect to such Intercompany Interests. 

4.8. Parent Equity Interests (Class 8). 

(a) Classification:  Class 8 consists of Parent Equity Interests. 

(b) Treatment:  on the Effective Date, all Parent Equity Interests shall be deemed 
cancelled without further action by or order of the Bankruptcy Court, and shall be of no further force and 
effect, whether surrendered for cancellation or otherwise.  To the extent permitted by applicable law, on 
or promptly after the Effective Date, the Reorganized Debtors shall file with the SEC a Form 15 for the 
purpose of terminating the registration of any of FCI’s publicly traded securities. 

(c) Voting:  Class 8 is Impaired, and holders of Parent Equity Interests are 
conclusively deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  
Therefore, holders of Parent Equity Interests are not entitled to vote to accept or reject the Plan, and the 
votes of such holders will not be solicited with respect to such Parent Equity Interests. 

4.9. Subordinated Securities Claims (Class 9). 

(a) Classification: Class 9 consists of Subordinated Securities Claims. 

(b) Treatment:  Holders of Subordinated Securities Claims shall not receive or retain 
any property under the Plan on account of such Subordinated Securities Claims.  On the Effective Date, 
all Subordinated Securities Claims shall be deemed cancelled without further action by or order of the 
Bankruptcy Court, and shall be of no further force and effect, whether surrendered for cancellation or 
otherwise.   

(c) Voting:  Class 9 is Impaired, and the holders of Subordinated Securities Claims 
are conclusively deemed to have rejected the Plan.  Therefore, holders of Subordinated Securities Claims 
are not entitled to vote to accept or reject the Plan, and the votes of such holders of Subordinated 
Securities Claims will not be solicited. 

ARTICLE V MEANS FOR IMPLEMENTATION. 

5.1. No Substantive Consolidation. 

The Plan is being proposed as a joint plan of reorganization of the Debtors for 
administrative purposes only and constitutes a separate chapter 11 plan of reorganization for each Debtor. 
The Plan is not premised upon the substantive consolidation of the Debtors with respect to the Classes of 
Claims or Interests set forth in the Plan. 

5.2. Compromise and Settlement of Claims, Interests, and Controversies. 

(a) Pursuant to sections 363 and 1123(b)(3) of the Bankruptcy Code and Bankruptcy 
Rule 9019 and in consideration for the distributions and other benefits provided pursuant to the Plan, the 
provisions of the Plan and the Global Settlement shall constitute a good faith compromise of Claims, 
Interests, and controversies relating to the contractual, legal, and subordination rights that a creditor or an 
Interest holder may have with respect to any Claim or Interest or any distribution to be made on account 
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of an Allowed Claim or Interest.  The entry of the Confirmation Order shall constitute the Bankruptcy 
Court’s approval of the compromise or settlement of all such Claims, Interests, and controversies, as well 
as a finding by the Bankruptcy Court that such compromise or settlement is in the best interests of the 
Debtors, their Estates, and holders of such Claims and Interests, and is fair, equitable, and reasonable. 

(b) The Plan incorporates and reflects the following compromise and settlement by 
and among the Debtors, the Creditors’ Committee, and the Consenting First Lien Lenders (the “Global 
Settlement”). 

i. On the Effective Date, the Litigation Trust shall be established in accordance 
with Section 5.16 of the Plan and shall be governed and administered in 
accordance with the Litigation Trust Agreement. 

ii. On the Effective Date, or as soon as reasonably practicable thereafter, (1) the 
Debtors shall be deemed to transfer to the Litigation Trust the Litigation Trust 
Debtor Causes of Action, (2) the Reorganized Debtors shall transfer to the 
Litigation Trust the Litigation Trust Initial Funding and (3) holders of Allowed 
First Lien Claims shall be deemed to transfer to the Litigation Trust any direct 
Cause of Action they may assert solely in their capacities as lenders under the 
Prepetition First Lien Credit Agreement relating to the Debtors, which, for the 
avoidance of doubt, shall not include any Cause of Action against any Prepetition 
First Lien Lender or the Prepetition First Lien Administrative Agent, to the 
extent such Causes of Action are not released or subject to the exculpation 
provisions under the Plan (the “Litigation Trust First Lien Lender Causes of 
Action”), each free and clear of all Liens, charges, Claims, encumbrances, and 
interests, in accordance with Section 1141 of the Bankruptcy Code.  All of the 
Litigation Trust Assets, as well as the rights and powers of the Debtors’ Estates 
applicable to the Litigation Trust Assets, shall vest in the Litigation Trust, for the 
benefit of the holders of Litigation Trust Interests and Reorganized FCI. 

iii. On the Effective Date, or as soon as reasonably practicable thereafter, the 
Reorganized Debtors and Litigation Trust shall enter into the Litigation Trust 
Loan Agreement pursuant to which the Reorganized Debtors shall agree to lend 
the Litigation Trust Loan Proceeds to the Litigation Trust.  The Litigation Trust 
Loan Proceeds shall be available to be drawn in $1,000,000 installments six (6) 
and twelve (12) months after the Effective Date, and $500,000 installments 
eighteen (18), twenty-four (24), and thirty (30) months after the Effective Date.  
The Litigation Trust Loan shall accrue payment-in-kind interest at same rate as 
the New First Lien Credit Facility.  The amount of the Litigation Trust Loan may 
be increased post-Effective Date upon the agreement of the Reorganized Debtors 
and the Litigation Trust.  In the event the Reorganized Debtors fail to honor a 
Litigation Trust Loan draw installment when due, such failure shall be deemed to 
be an automatic exercise of the Termination Right (as defined below) without the 
consent of the member the Creditors’ Committee appointed to the Litigation 
Trust Oversight Committee. 

iv. On the Effective Date, all Preference Actions against any Entity other than a 
Non-Released Party that the Debtors or the Estates would have been legally 
entitled to assert in their own right (whether individually or collectively) or on 
behalf of the holder of any Claim or Interest or other Person shall be deemed 
conclusively, absolutely, unconditionally, irrevocably and forever, released. 
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v. The Litigation Trust shall be overseen and controlled by the Litigation Trust 
Oversight Committee in accordance with the Litigation Trust Agreement.  The 
Litigation Trust Oversight Committee shall have the authority to determine 
whether to enforce, settle, release, or compromise the Litigation Trust Causes of 
Action (or decline to do any of the foregoing).  The Litigation Trust Oversight 
Committee shall be solely responsible for selecting and retaining advisors to the 
Litigation Trust. 

vi. In accordance with the Litigation Trust Agreement, payment of Litigation Trust 
Expenses shall be deemed to be made first from the Litigation Trust Initial 
Funding and then from the Litigation Trust Loan Proceeds.   The Litigation Trust 
shall be deemed to be prohibited from using any Litigation Trust Loan Proceeds 
until no portion of the Litigation Trust Initial Funding is remaining. 
 

vii. After payment of Litigation Trust Expenses pursuant to the Litigation Trust 
Agreement, the Litigation Trust Assets (other than any proceeds of the Litigation 
Trust First Lien Lender Causes of Action) shall be shared and distributed as 
follows:  first, payment in full in Cash of all amounts due to the Reorganized 
Debtors under the Litigation Trust Loan; second, distribution to the Litigation 
Trust for the benefit of the holders of Litigation Trust Interests in accordance 
with the Plan of up to $1,500,000 (the “GUC Payment”); third, to the extent the 
remaining Litigation Trust Assets are equal to or less than $20,000,000, seventy 
percent (70%) of such Litigation Trust Assets shall be distributed to Reorganized 
FCI and thirty percent (30%) of such Litigation Trust Assets shall be distributed 
to the Litigation Trust for the benefit of the holders of Litigation Trust Interests 
in accordance with the Plan; and fourth, to the extent there are any remaining 
Litigation Trust Assets greater than $20,000,000, fifty percent (50%) of such 
Litigation Trust Assets shall be distributed to the Reorganized FCI and fifty 
percent (50%) of such Litigation Trust Assets shall be distributed to the 
Litigation Trust for the benefit of the holders of Litigation Trust Interests in 
accordance with the Plan. 
 

viii. After payment of Litigation Trust Expenses pursuant to the Litigation Trust 
Agreement, any Litigation Trust Assets that are proceeds of the Litigation Trust 
First Lien Lender Causes of Action shall be shared and distributed as follows:  
first, payment in full in Cash of all amounts due to the Reorganized Debtors 
under the Litigation Trust Loan; second, eighty-five percent (85%) of such 
Litigation Trust Assets shall be distributed to the Reorganized FCI and fifteen 
percent (15%) of such Litigation Trust Assets shall be distributed to the 
Litigation Trust for the benefit of the holders of Litigation Trust Interests in 
accordance with the Plan.   
 

ix. Holders of Second Lien Claims, on account of the Second Lien Deficiency 
Claims (subject to the terms and conditions of the Prepetition Intercreditor 
Agreement), and General Unsecured Claims shall be entitled to share Pro Rata in 
the Litigation Trust Assets that are not paid to Reorganized FCI.  Holders of 
Allowed First Lien Claims shall not be entitled to receive a distribution from the 
Litigation Trust on account of the Term Loan Deficiency Claim other than on 
account of the turnover provision of the Prepetition Intercreditor Agreement, 
which the Prepetition First Lien Administrative Agent shall use commercially 
reasonable efforts to enforce with respect to any distributions made by the 
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Litigation Trust; in the event that holders of Allowed First Lien Claims receive a 
distribution from the Litigation Trust on account of the Term Loan Deficiency 
Claim, such distribution shall be credited against, and reduce, on a dollar-for-
dollar basis, any distribution of Litigation Trust Assets that are distributable to 
Reorganized FCI. 

x. Upon entry of the Confirmation Order, the Challenge Period (as defined in the 
DIP Order) shall be deemed expired. 

xi. The Litigation Trust may be terminated in accordance with Section 5.16 of this 
Plan and the Litigation Trust Agreement. 

xii. The Litigation Trust shall have the authority and right on behalf of each of the 
Debtors, without the need for Bankruptcy Court approval (unless otherwise 
indicated), to, except to the extent Claims have been Allowed, control and 
effectuate the Claims reconciliation process of General Unsecured Claims, 
including to object to, seek to subordinate, compromise or settle any and all 
General Unsecured Claims against the Debtors. 

xiii. As a condition precedent to consummation of the Global Settlement, the 
Creditors’ Committee and/or the First Lien Lender Group shall not object to the 
Disclosure Statement or the Plan, or take any other action that is inconsistent 
with or that would reasonably be expected to prevent, interfere with, delay, or 
impede the confirmation and consummation of the Plan or approval of the Global 
Settlement. 

5.3. Sources of Consideration for Plan Distributions Implementing the Reorganization 
Transaction. 

The Debtors shall fund distributions and satisfy applicable Allowed Claims and Allowed 
Interests under the Plan with Cash on hand, the proceeds of the New Exit Facility, loans under the New 
First Lien Credit Facility, the New Equity Interests, the Special Warrants, and the Second Lien Warrants 
(if any) and through the issuance and distribution of the Litigation Trust Interests. 

5.4. Reorganization Transaction. 

(a) The Debtors shall implement the Reorganization Transaction as set forth herein. 

(b) New First Lien Credit Facility.   

(i) On the Effective Date, the New First Lien Credit Agreement shall be 
executed and delivered, and the Reorganized Debtors shall be authorized to execute, 
deliver and enter into, the New First Lien Credit Documents, without the need for any 
further corporate, limited liability partnership or limited liability company action and 
without further action by the holders of Claims or Interests. 

(ii) The obligations arising under the New First Lien Credit Agreement shall 
be secured by a senior priority perfected security interest (junior to the liens securing the 
New Exit Facility Credit Agreement) in substantially all present and after acquired 
property (whether tangible, intangible, real, personal or mixed) of the Reorganized 
Debtors, wherever located, including, without limitation, all accounts, inventory, 
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equipment, capital stock in subsidiaries of the Reorganized Debtors, investment property, 
instruments, chattel paper, real estate, leasehold interests, contracts, patents, copyrights, 
trademarks and other general intangibles, and all products and proceeds thereof, subject 
to any exceptions and materiality thresholds reasonably acceptable to the Requisite New 
First Lien Lenders (as defined in the New First Lien Term Sheet). 

(iii) The Reorganized Debtors shall be authorized to execute, deliver, and 
enter into and perform under the New First Lien Credit Agreement without the need for 
any further corporate, limited liability partnership or limited liability company action and 
without further action by the holders of Claims or Interests.   

(c) New Exit Facility. 

On the Effective Date, the Reorganized Debtors shall be authorized to execute, 
deliver, enter into and perform under the New Exit Facility Credit Agreement without the 
need for any further corporate, limited liability partnership or limited liability company 
action and without further action by the holders of Claims or Interests. 

(d) Authorization and Issuance of New Equity Interests, Special Warrants, and 
Second Lien Warrants 

(i) On the Effective Date, the Debtors or the Reorganized Debtors, as 
applicable, are authorized to issue or cause to be issued and shall issue the New Equity 
Interests, Special Warrants and Second Lien Warrants (if any) in accordance with the 
terms of the Plan, the Amended Organizational Documents, the Special Warrant 
Agreement, the Second Lien Warrant Agreement (if any), and the Equity Allocation 
Mechanism without the need for any further corporate or stockholder action.  All of the 
New Equity Interests issuable under the Plan, when so issued, shall be duly authorized, 
validly issued, fully paid, and non-assessable, the Special Warrants issued pursuant to the 
Plan shall be duly authorized and validly issued and the Second Lien Warrants (if any) 
issued pursuant to the Plan shall be duly authorized and validly issued.  For the avoidance 
of doubt, the acceptance of New Equity Interests and/or Special Warrants by a holder of 
an Allowed First Lien Claim shall be deemed as such holder’s agreement to the Amended 
Organizational Documents and/or the Special Warrant Agreement, as applicable, as each 
may be amended or modified from time to time following the Effective Date in 
accordance with the terms of such documents and for the avoidance of doubt, the 
acceptance of Second Lien Warrants (if any) by a holder of an Allowed Second Lien 
Claim shall be deemed as such holder’s agreement to the Amended Organizational 
Documents and/or the Second Lien Warrant Agreement, as applicable, as each may be 
amended or modified from time to time following the Effective Date in accordance with 
the terms of such documents. 

(ii) The distribution of the New Equity Interests, Special Warrants and 
Second Lien Warrants (if any) pursuant to the Plan may be made by means of book-entry 
registration on the books of a transfer agent for shares of New Equity Interests, Special 
Warrants and Second Lien Warrants (if any) or by means of book-entry exchange 
through the facilities of a transfer agent reasonably satisfactory to the Debtors, in 
accordance with the customary practices of such agent, as and to the extent practicable.   
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(e) Continued Corporate Existence.        

(i) The Debtors shall continue to exist after the Effective Date as 
Reorganized Debtors as a private company in accordance with the applicable laws of the 
respective jurisdictions in which they are incorporated or organized and pursuant to the 
Amended Organizational Documents unless otherwise determined in accordance with 
Section 5.10 of the Plan. 

(ii) On or after the Effective Date, the Reorganized Debtors may take such 
reasonable action that may be necessary or appropriate as permitted by applicable law 
and the Amended Organizational Documents, as the Reorganized Debtors may 
reasonably determine is reasonable and appropriate to effect any transaction described in, 
approved by, or necessary or appropriate to effectuate the Plan, including, without 
limitation, taking necessary steps to dissolve or merge out of existence any of the 
Reorganized Debtors that are reasonably determined to be unnecessary for the continued 
successful performance of the Reorganized Debtors.   

(f) Officers and Board of Directors. 

(i) Upon the Effective Date, the New Board shall consist of seven (7) 
directors.  If known, the identities of the directors and officers of the Reorganized 
Debtors shall be disclosed prior to the Confirmation Hearing in accordance with section 
1129(a)(5) of the Bankruptcy Code. 

(ii) Except to the extent that a member of the board of directors, managers, 
or limited partners, as applicable, of a Debtor continues to serve as a director, manager, 
or limited partner of such Debtor on and after the Effective Date, the members of the 
board of directors, managers, or limited partners of each Debtor prior to the Effective 
Date, in their capacities as such, shall have no continuing obligations to the Reorganized 
Debtors on or after the Effective Date and each such director, manager or limited partner 
will be deemed to have resigned or shall otherwise cease to be a director, manager or 
limited partner of the applicable Debtor on the Effective Date. 

(g) Reorganized Debtors’ Authority. 

(i) The Reorganized Debtors shall have the authority and right on behalf of 
each of the Debtors, without the need for Bankruptcy Court approval (unless otherwise 
indicated), to carry out and implement all provisions of the Plan, including, without 
limitation, to:  (a) except to the extent Claims have been previously Allowed, control and 
effectuate the Claims reconciliation process, including to object to, seek to subordinate, 
compromise or settle any and all Claims against the Debtors, other than with respect to 
General Unsecured Claims; (b) make distributions to holders of Allowed Claims in 
accordance with the Plan, other than with respect to General Unsecured Claims; 
(c) prosecute all Causes of Action on behalf of the Debtors, elect not to pursue any 
Causes of Action, and determine whether and when to compromise, settle, abandon, 
dismiss, or otherwise dispose of any such Causes of Action, other than with respect to the 
Litigation Trust Causes of Action; (d) retain professionals to assist in performing their 
duties under the Plan; (e) maintain the books, records, and accounts of the Debtors; (f) 
complete and file, as necessary, all final or otherwise required federal, state, and local tax 
returns for the Debtors; and (g) perform other duties and functions that are consistent 
with the implementation of the Plan.  
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(ii) After the Effective Date, the Reorganized Debtors may operate the 
Debtors’ business and may use, acquire, or dispose of property and compromise or settle 
any Claims, Interests, or Causes of Action without approval by the Bankruptcy Court and 
free of any restrictions of the Bankruptcy Code or Bankruptcy Rules.   

5.5. FCC Licenses and State PUC Authorizations 

The required FCC Applications were filed prior to the date of this Plan, as were 
applications seeking the consent of State PUCs with jurisdiction over the Reorganized Debtors to the 
transactions contemplated by the Reorganization Transaction (which, for the avoidance of doubt, excludes 
any transactions which may occur on or after the Exercise Date, as defined in the Equity Allocation 
Mechanism).  As a result, any Entity that acquires a First Lien Claim may be issued Special Warrants in 
lieu of any New Equity Interests that would otherwise be issued to such Entity under the Plan.  In 
addition, the Debtors may request that the Bankruptcy Court implement restrictions on trading of Claims 
and Interests that might adversely affect the FCC Approval or State PUC approval processes that will be 
sought on or prior to the Effective Date.   

The Petition for Declaratory Ruling and the FCC and/or state transfer of control 
applications necessary to enable the exercise of the Special Warrants (the “Post-Effective Date Transfer 
Applications”) shall be filed as promptly as practicable following the Effective Date.  The Debtors or the 
Reorganized Debtors, as applicable, shall diligently prosecute all FCC Applications and the State PUC 
Applications associated with the Reorganization Transaction and, after the Effective Date, the Post-
Effective Date Transfer Applications and the Petition for Declaratory Ruling.  The Debtors or 
Reorganized Debtors, as applicable, shall promptly provide such additional documents or information 
requested by the FCC or any State PUC in connection with the respective agencies’ review of the 
foregoing applications.  

5.6. Employee Matters. 

(a) Subject to Section 5.6(c) of the Plan, on the Effective Date, the Reorganized 
Debtors shall be deemed (i) to have assumed all Benefit Plans and (ii) to have rejected any employment 
agreements, offer letters, or award letters to which the Debtors are a party (collectively, the “Employee 
Arrangements”), unless set forth on the Assumption Schedule.  With respect to any Benefit Plan and 
Employee Arrangement that is set forth on the Assumption Schedule, upon the Effective Date such 
Benefit Plan and Employee Arrangement shall be deemed to be amended where applicable to provide and 
clarify that the consummation of the Reorganization Transaction and any associated organizational 
changes shall not constitute a “Change in Control,” be considered a “Good Reason” event, or serve as a 
basis to trigger any rights or benefits under such Benefit Plan or Employee Arrangement.  To the extent 
that the Benefit Plans or any Employee Arrangements set forth on the Assumption Schedule are executory 
contracts, pursuant to sections 365 and 1123 of the Bankruptcy Code, unless an Assumption Dispute is 
timely filed and properly served, each of them will be deemed assumed (as modified or terminated) as of 
the Effective Date with a Cure Amount of zero dollars.  However, notwithstanding anything else herein, 
the assumed Benefit Plans and Employee Arrangements, if any, shall be subject to modification in 
accordance with the terms thereof at the discretion of the Reorganized Debtors. 

(b) Following the Effective Date, the applicable Reorganized Debtors shall enter into 
the Management Incentive Plan.  All awards issued under the Management Incentive Plan will be dilutive 
of all other New Equity Interests issued pursuant to the Plan (including those issued upon the exercise of 
any Special Warrants).   
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(c) For the avoidance of doubt, if an Employee Arrangement or a Benefit Plan 
provides for an award or potential award of Interests or consideration based on the value of Interests prior 
to the Effective Date, such Interest shall be treated in accordance with Section 4.8 of the Plan and 
cancelled notwithstanding assumption of the applicable Employee Arrangement or Benefit Plan. 

(d) On the Effective Date, the Reorganized Debtors shall be deemed to have 
assumed all prepetition Key Employee Retention Agreements.  Notwithstanding anything to the contrary 
in Section 5.6(a), the consummation of the Restructuring Transactions and any associated organizational 
changes shall constitute a “Change of Control” under all prepetition Key Employee Retention 
Agreements. 

5.7. Effectuating Documents; Further Transactions. 

(a) On or as soon as practicable after the Effective Date, the Reorganized Debtors 
shall take such reasonable actions as may be or become necessary or appropriate to effect any transaction 
described in, approved by, contemplated by, or necessary to effectuate the Plan and the Global 
Settlement, including (i) the execution and delivery of appropriate agreements or other documents of 
merger, consolidation, restructuring, financing, conversion, disposition, transfer, dissolution, or 
liquidation containing terms that are consistent with the terms of the Plan and that satisfy the applicable 
requirements of applicable law and any other terms to which the applicable Entities may determine; 
(ii) the execution and delivery of appropriate instruments of transfer, assignment, assumption, or 
delegation of any Asset, property, right, liability, debt, or obligation on terms consistent with the terms of 
the Plan and having other terms to which the applicable parties agree; (iii) the filing of appropriate 
certificates or articles of incorporation, reincorporation, merger, consolidation, conversion, or dissolution 
and the Amended Organizational Documents pursuant to applicable state law; (iv) the issuance of 
securities, all of which shall be authorized and approved in all respects, in each case, without further 
action being required under applicable law, regulation, order, or rule; (v) the execution, delivery, or filing 
of contracts, instruments, releases, and other agreements to effectuate and implement the distribution of 
the Litigation Trust Interests to be issued pursuant hereto without the need for any approvals, 
authorizations, actions, or consents; and (vi) all other actions that the applicable Entities determine to be 
necessary or appropriate, including making filings or recordings that may be required by applicable law or 
to reincorporate in another jurisdiction, subject, in each case, to the Amended Organizational Documents.   

(b) Each officer, manager, limited partner or member of the board of directors of the 
Debtors is (and each officer, manager, limited partner or member of the board of directors of the 
Reorganized Debtors shall be) authorized and directed to issue, execute, deliver, file, or record such 
contracts, securities, instruments, releases, indentures, and other agreements or documents and take such 
actions as may be necessary or appropriate to effectuate, implement, and further evidence the terms and 
conditions of the Plan and the securities issued pursuant to the Plan in the name of and on behalf of the 
Reorganized Debtors, all of which shall be authorized and approved in all respects, in each case, without 
the need for any approvals, authorization, consents, or any further action required under applicable law, 
regulation, order, or rule (including, without limitation, any action by the stockholders, limited partners, 
directors or managers of the Debtors, the Reorganized Debtors) except for those expressly required 
pursuant to the Plan.   

(c) In order to preserve the Reorganized Debtors’ ability to utilize certain tax 
attributes that exist as of the Effective Date, the charter, bylaws, and other organizational documents may 
restrict certain transfers of the New Equity Interests.   

(d) The Reorganization Transaction and the Global Settlement, including the 
creation of the Litigation Trust, shall be conducted in a manner that, in the business judgment of the 
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Debtors, with the consent of the Requisite First Lien Lenders (which consent shall not be unreasonably 
withheld), ensures that the Reorganized Debtors receive favorable and efficient tax treatment, given the 
totality of the circumstances.   

(e) All matters provided for herein involving the corporate structure of the Debtors, 
Reorganized Debtors, to the extent applicable, or any corporate or related action required by the Debtors, 
or the Reorganized Debtors in connection herewith shall be deemed to have occurred and shall be in 
effect, without any requirement of further action by the stockholders, members, limited partners, directors 
or managers of the Debtors or Reorganized Debtors, and with like effect as though such action had been 
taken unanimously by the stockholders, members, limited partners, directors, managers, or officers, as 
applicable, of the Debtors, or the Reorganized Debtors.   

5.8. Section 1145 Exemption. 

(a) The offer, issuance, and distribution of (i) the New Equity Interests and the 
Special Warrants hereunder to holders of the First Lien Claims under Section 4.3 of the Plan (ii) the 
Second Lien Warrants (if any) hereunder to holders of the Second Lien Claims (if applicable) and (iii) the 
Litigation Trust Interests (to the extent they are deemed to be securities) hereunder to holders of General 
Unsecured Claims and holders of Second Lien Claims (if applicable) shall be exempt, pursuant to section 
1145 of the Bankruptcy Code, without further act or action by any Entity, from registration under (a) the 
Securities Act of 1933, as amended, and all rules and regulations promulgated thereunder and (b) any 
state or local law requiring registration for the offer, issuance, or distribution of Securities.   

(b) The New Equity Interests shall be freely tradable by the recipients thereof, 
subject to (i) the provisions of section 1145(b)(1) of the Bankruptcy Code relating to the definition of an 
underwriter in section 2(a)(11) of the Securities Act of 1933; (ii) compliance with any rules and 
regulations of the Securities and Exchange Commission, if any, applicable at the time of any future 
transfer of such securities or instruments; (iii) any reasonable restrictions, to the extent necessary for the 
Debtors to preserve their ability to utilize certain tax attributes that exist as of the Effective Date, on the 
transferability and ownership of New Equity Interests; (iv) applicable regulatory approval; (v) the 
Stockholders Agreement; (vi) the Amended Organizational Documents and (vii) any other applicable law. 

(c) The Debtors do not intend for the Litigation Trust Interests to be “securities” 
under applicable laws.  Notwithstanding this intention, to the extent such units are deemed to be 
“securities,” the issuance of such units under the Plan is exempt, pursuant to (i) section 1145 of the 
Bankruptcy Code (except with respect to an entity that is an “underwriter” as defined in subsection (b) of 
section 1145 of the Bankruptcy Code) or (ii) pursuant to section 4(a)(2) under the Securities Act and/or 
Regulation D thereunder (including with respect to an entity that is an “underwriter”). 

5.9. Cancellation of Existing Securities and Agreements. 

(a) Except for the purpose of evidencing a right to a distribution under the Plan and 
except as otherwise set forth in the Plan, including with respect to executory contracts or unexpired leases 
that shall be assumed by the Reorganized Debtors, and subject in all respects to the Prepetition 
Intercreditor Agreement (as applicable), on the Effective Date, all agreements, instruments, and other 
documents evidencing or issued pursuant to the DIP Documents, the Prepetition First Lien Credit 
Documents, the Prepetition Second Lien Credit Agreement and any other “Credit Document” as defined 
therein, the Prepetition Subordinated Notes, or any indebtedness or other obligations thereunder, and any 
Interest in any of the Debtors (other than Intercompany Interests), or any other certificate, share, note, 
bond, indenture, purchase right, option, warrant, call, put, award, commitment, registration rights, 
preemptive right, right of first refusal, right of first offer, co-sale right, investor rights, or other instrument 
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or document of any character directly or indirectly evidencing or creating any indebtedness or obligation 
of or ownership interest in the Debtors giving rise to any Claim or Interest, and any rights of any holder in 
respect thereof, shall be deemed cancelled, discharged, and of no force or effect, and the obligations of 
the Debtors thereunder shall be deemed fully satisfied, released, and discharged.   

(b) Notwithstanding such cancellation and discharge, the DIP Documents, the 
Prepetition First Lien Credit Documents and the Prepetition Second Lien Credit Agreement, the 
Prepetition Subordinated Notes and any other indenture or agreement that governs the rights of a holder 
of an Allowed Claim shall continue in effect to the extent necessary (i) to allow the holders of such 
Claims to receive distributions under the Plan; (ii) to allow the Debtors, the Reorganized Debtors, the DIP 
Agent, the Prepetition First Lien Administrative Agent, and the Prepetition Second Lien Administrative 
Agent to make post-Effective Date distributions or take such other action pursuant to the Plan on account 
of such Claims and to otherwise exercise their rights and discharge their obligations relating to the 
interests of the holders of such Claims; (iii) to allow holders of Claims to retain their respective rights and 
obligations vis-à-vis other holders of Claims pursuant to any applicable loan document or other 
agreement; (iv) to allow the DIP Agent, the Prepetition First Lien Administrative Agent and the 
Prepetition Second Lien Administrative Agent to enforce their rights, claims, and interests vis-à-vis any 
party other than the Debtors, including any rights with respect to priority of payment and/or to exercise 
charging liens; (v) to preserve any rights of the DIP Agent, the Prepetition First Lien Administrative 
Agent and the Prepetition Second Lien Administrative Agent to payment of fees, expenses, and 
indemnification obligations as against any money or property distributable to lenders under the DIP 
Documents, the Prepetition First Lien Credit Agreement and the Prepetition Second Lien Credit 
Agreement, as applicable, including any rights to priority of payment and/or to exercise charging liens; 
(vi) to allow the DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second 
Lien Administrative Agent to enforce any obligations owed to it under the Plan; (vii) to allow the DIP 
Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second Lien Administrative 
Agent to exercise rights and obligations relating to the interests of lenders under the DIP Documents, the 
Prepetition First Lien Credit Agreement and the Prepetition Second Lien Credit Agreement, as applicable; 
(viii) to permit the DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second 
Lien Administrative Agent to perform any function necessary to effectuate the foregoing; (ix) to allow the 
DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second Lien 
Administrative Agent to appear in the Chapter 11 Cases or in any proceeding in the Bankruptcy Court or 
any other court relating to the DIP Documents, the Prepetition First Lien Credit Agreement or the 
Prepetition Second Lien Credit Agreement; provided that, nothing in this Section 5.10 shall affect the 
discharge of Claims pursuant to the Bankruptcy Code, the Confirmation Order, or the Plan; and (x) to 
preserve all rights of the Prepetition First Lien Lenders to the extent necessary for the Litigation Trust to 
pursue the Litigation Trust First Lien Lender Causes of Action. 

(c) Except for the foregoing, subsequent to the performance by the DIP Agent of its 
obligations pursuant to the Plan, the DIP Agent and its agents shall be relieved of all further duties and 
responsibilities related to the DIP Documents.  Nothing in this Section 5.10 shall in any way affect or 
diminish the rights of the DIP Agent to exercise any charging lien against distributions to holders of DIP 
Claims with respect to any unpaid fees.   

(d) Except for the foregoing, subsequent to the performance by the Prepetition First 
Lien Administrative Agent of its obligations pursuant to the Plan, the Prepetition First Lien 
Administrative Agent and its agents shall be relieved of all further duties and responsibilities related to 
the Prepetition First Lien Credit Agreement.  Nothing in this Section 5.10 shall in any way affect or 
diminish the rights of the Prepetition First Lien Administrative Agent to exercise any charging lien 
against distributions to holders of First Lien Claims with respect to any unpaid fees.   
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(e) Except for the foregoing, subsequent to the performance by the Prepetition 
Second Lien Administrative Agent of its obligations pursuant to the Plan, the Prepetition Second Lien 
Administrative Agent and its agents shall be relieved of all further duties and responsibilities related to 
the Prepetition Second Lien Credit Agreement.  Nothing in this Section 5.10 shall in any way affect or 
diminish the rights of the Prepetition Second Lien Administrative Agent to exercise any charging lien 
against distributions to holders of Second Lien Claims with respect to any unpaid fees.   

(f) Notwithstanding anything to the contrary herein, all rights under the Prepetition 
First Lien Credit Agreement and the Prepetition Second Lien Credit Agreement shall remain subject to 
the Prepetition Intercreditor Agreement. 

(g) Notwithstanding the foregoing, any provision in any document, instrument, lease, 
or other agreement that causes or effectuates, or purports to cause or effectuate, a default, termination, 
waiver, or other forfeiture of, or by, the Debtors as a result of the cancellations, terminations, satisfaction, 
releases, or discharges provided for in the Plan shall be deemed null and void and shall be of no force and 
effect.  Nothing contained herein shall be deemed to cancel, terminate, release, or discharge the obligation 
of the Debtors or any of their counterparties under any executory contract or unexpired lease to the extent 
such executory contract or unexpired lease has been assumed by the Debtors pursuant to a Final Order of 
the Bankruptcy Court or hereunder. 

5.10. Cancellation of Liens. 

Except as otherwise specifically provided herein, on the Effective Date, any Lien 
securing an Allowed Claim that is paid in full, in Cash, shall be deemed released, and the holder of such 
Other Secured Claim shall be authorized and directed to release any collateral or other property of the 
Debtors (including any Cash collateral) held by such holder and to take such actions as may be requested 
by the Reorganized Debtors, to evidence the release of such Lien, including the execution, delivery and 
filing or recording of such releases as may be requested by the Reorganized Debtors. 

5.11. Subordination Agreements. 

Pursuant to section 510(a) of the Bankruptcy Code, all subordination agreements, 
including but not limited to, the Prepetition Intercreditor Agreement, governing Claims or Interests shall 
be enforced in accordance with such agreement’s terms. 

5.12. Nonconsensual Confirmation. 

The Debtors intend to undertake to have the Bankruptcy Court confirm the Plan under 
section 1129(b) of the Bankruptcy Code as to any Classes that reject or are deemed to reject the Plan. 

5.13. Closing of Chapter 11 Cases. 

After an Estate has been fully administered, the Reorganized Debtors shall seek authority 
from the Bankruptcy Court to close the applicable Chapter 11 Case(s) in accordance with the Bankruptcy 
Code and Bankruptcy Rules. 

5.14. Notice of Effective Date. 

As soon as practicable, but not later than three (3) Business Days following the Effective 
Date, the Debtors shall file a notice of the occurrence of the Effective Date with the Bankruptcy Court. 
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5.15. Separability. 

Notwithstanding the combination of the separate plans of reorganization for the Debtors 
set forth in the Plan for purposes of economy and efficiency, the Plan constitutes a separate chapter 11 
plan for each Debtor.  Accordingly, if the Bankruptcy Court does not confirm the Plan with respect to one 
or more Debtors, it may still, subject to the consent of the applicable Debtors, confirm the Plan with 
respect to any other Debtor that satisfies the confirmation requirements of section 1129 of the Bankruptcy 
Code. 

5.16. Litigation Trust 

(a) Interest in the Litigation Trust.  Any and all interests in the Litigation Trust will 
not constitute “securities” and will not be registered pursuant to the Securities Act, as amended, or any 
state securities law.  However, if it should be determined that interests in the Litigation Trust constitute 
“securities,” the exemption provisions of Section 1145 of the Bankruptcy Code will apply to the interests 
in the Litigation Trust.  Any and all interests in the Litigation Trust shall not be certificated, shall be 
subject to certain restrictions, and all interests shall be non-transferable other than if transferred by will, 
intestate succession, or otherwise by operation of law. 

(b) Creation and Governance of the Litigation Trust.  On the Effective Date, the 
Debtors shall be deemed to transfer the Litigation Trust Debtor Causes of Action to the Litigation Trust, 
the Reorganized Debtors shall transfer the Litigation Trust Initial Funding to the Litigation Trust, the 
holders of Allowed First Lien Claims shall be deemed to transfer the Litigation Trust First Lien Lender 
Causes of Action to the Litigation Trust and the Reorganized Debtors (solely in their capacity as 
successors to the Debtors), the Litigation Trust Oversight Committee and the Creditors’ Committee shall 
execute the Litigation Trust Agreement and shall take all steps necessary to establish the Litigation Trust 
in accordance with the Plan and the beneficial interests therein, which shall be for the benefit of the 
holders of Litigation Trust Interest and Reorganized FCI.  In the event of any conflict between the terms 
of the Plan and the terms of the Litigation Trust Agreement, the terms of the Plan shall govern.  
Additionally, on the Effective Date, (1) the Debtors shall be deemed to transfer to the Litigation Trust all 
of their rights, title and interest in and to all of the Litigation Trust Debtor Causes of Action (2) the 
Reorganized Debtors shall transfer to the Litigation Trust all of their rights, title and interest in and to all 
of the Litigation Trust Initial Funding and (3) the holders of Allowed First Lien Claims shall be deemed 
to transfer to the Litigation Trust all of their rights, title and interest in and to all of the Litigation Trust 
First Lien Lender Causes of Action, and in accordance with section 1141 of the Bankruptcy Code, the 
Litigation Trust Debtor Causes of Action, the Litigation Trust Initial Funding and the Litigation Trust 
First Lien Lender Causes of Action  shall automatically vest in the Litigation Trust free and clear of all 
Claims and Liens and such transfer shall be exempt from any stamp, real estate transfer, mortgage 
reporting, sales, use or other similar tax.  The Litigation Trust Oversight Committee shall be the exclusive 
administrator of the assets of the Litigation Trust for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C. § 
6012(b)(3), as well as the representatives of the Estate of each of the Debtors appointed pursuant to 
section 1123(b)(3)(B) of the Bankruptcy Code, solely for purposes of carrying out the Litigation Trust 
Oversight Committee’s duties under the Litigation Trust Agreement.  Notwithstanding the foregoing, all 
net proceeds of such Litigation Trust Debtor Cause of Action shall be transferred to the Litigation Trust to 
be distributed in accordance with this Plan.  The Litigation Trust shall be governed by the Litigation Trust 
Agreement and administered by the Litigation Trust Oversight Committee.  The powers, rights, and 
responsibilities of the Litigation Trust Oversight Committee shall be specified in the Litigation Trust 
Agreement and shall include the authority and responsibility to, among other things, take the actions set 
forth in this Section 5.16.  The Litigation Trust Oversight Committee shall hold and distribute the 
Litigation Trust Assets in accordance with the provisions of this Plan and the Litigation Trust Agreement.  
Other rights and duties of the Litigation Trust Oversight Committee shall be as set forth in the Litigation 
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Trust Agreement.  After the Effective Date, the Debtors and the Reorganized Debtors shall have no 
interest in the Litigation Trust Assets except as set forth in the Litigation Trust Agreement.  

(c) Litigation Trust Oversight Committee and Litigation Trust Agreement.  The 
Litigation Trust Agreement generally will provide for, among other things:  (i) the transfer of the 
Litigation Trust Assets to the Litigation Trust; (ii) the payment of Litigation Trust Expenses; (iii) the 
retention of counsel, accountants, financial advisors, or other professionals; (iv) litigation of any 
Litigation Trust Causes of Action, which may include the prosecution, settlement, abandonment or 
dismissal of any such Causes of Action; and (v) making distributions to holders of Litigation Trust 
Interests and to Reorganized FCI, as provided in this Plan and in the Litigation Trust Agreement.  The 
Litigation Trust Oversight Committee, on behalf of the Litigation Trust, may employ, without further 
order of the Bankruptcy Court, professionals to assist in carrying out its duties hereunder and may 
compensate and reimburse the reasonable expenses of those professionals without further order of the 
Bankruptcy Court from the Litigation Trust Assets in accordance with this Plan and the Litigation Trust 
Agreement.  The Litigation Trust Agreement shall include reasonable and customary provisions that 
allow for indemnification of the Litigation Trust Oversight Committee by the Litigation Trust.  Any such 
indemnification shall be the sole responsibility of the Litigation Trust and payable solely from the 
Litigation Trust Assets.  The Litigation Trust Oversight Committee shall be responsible for all decisions 
and duties with respect to the Litigation Trust and the Litigation Trust Assets, except as otherwise 
provided in the Litigation Trust Agreement. 

(d) Cooperation of Reorganized Debtors.  The Reorganized Debtors shall reasonably 
cooperate with the Litigation Trust and its agents and representatives in the administration of the 
Litigation Trust, including, providing reasonable access to books and records and current employees and 
officers, including for interviews, deposition, or testimony, with respect to (i) the investigation, 
prosecution, compromise, and/or settlement of the Litigation Trust Causes of Action, (ii) contesting, 
settling, compromising, reconciling, and objecting to General Unsecured Claims, and (iii) administering 
the Litigation Trust (collectively, “Trust Responsibilities”) and in each case, the Litigation Trust agrees 
to reimburse reasonable out-of-pocket expenses incurred in connection with such cooperation.  The 
Reorganized Debtors shall take all reasonable efforts to assist the Litigation Trust with the Trust 
Responsibilities and the Litigation Trust may enter into agreements with the Reorganized Debtors and/or 
the Creditors’ Committee in order to obtain information from the Reorganized Debtors and/or the 
Creditors’ Committee on a confidential basis, without being restricted by or waiving any applicable work 
product, attorney-client, or other privilege.  For the avoidance of doubt, the Litigation Trust shall not be 
responsible for legal fees, if any, incurred by the Reorganized Debtors in fulfilling its obligations under 
this Section.  

(e) Cooperation Agreements. To the extent requested by the Committee, with the 
consent of the First Lien Lender Group (not to be unreasonably withheld), any of the Specified Officers 
and Directors shall enter into an agreement prior to the Effective Date pursuant to which he will agree to 
cooperate with the Litigation Trust and provide reasonable assistance to the Litigation Trust until the 
Litigation Trust is terminated, regardless of whether he remains an officer of the Reorganized Debtors. 

(f) Litigation Trust Assets.  The Litigation Trust Oversight Committee shall have the 
exclusive right in respect of all Litigation Trust Causes of Action to institute, file, prosecute, enforce, 
settle, compromise, release, abandon, or withdraw any and all Litigation Trust Causes of Action without 
any further order of the Bankruptcy Court or consent of any other party, except as otherwise provided 
herein or in the Litigation Trust Agreement.  From and after the Effective Date, the Litigation Trust 
Oversight Committee, in accordance with section 1123(b)(3) of the Bankruptcy Code, and on behalf of 
the Litigation Trust, shall serve as a representative of the Estates, solely for purposes of carrying out the 
Litigation Trust Oversight Committee’s duties under the Litigation Trust Agreement.  In connection with 
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the investigation, prosecution and/or compromise of the Litigation Trust Causes of Action, the Litigation 
Trust Oversight Committee may expend such portion of the Litigation Trust Assets as the Litigation Trust 
Oversight Committee deems necessary.  

(g) Litigation Trust Fees and Expenses.  From and after the Effective Date, the 
Litigation Trust, shall, in the ordinary course of business and without the necessity of any approval by the 
Bankruptcy Court, pay the Litigation Trust Expenses, including but not limited to reasonable fees and 
expenses of the Litigation Trust Oversight Committee and the fees and expenses of any professionals 
retained by the Litigation Trust from the Litigation Trust Assets, except as otherwise provided in the 
Litigation Trust Agreement.  The Reorganized Debtors shall not be responsible for any costs, fees, or 
expenses of the Litigation Trust. 

(h) Tax Treatment.  In furtherance of this Section 5.16 of the Plan, (i) the Litigation 
Trust shall be structured to qualify as a “liquidating trust” within the meaning of Treasury Regulation 
section 301.7701-4(d) and in compliance with Revenue Procedure 94-45, 1994-2 C.B. 684, and, thus, as a 
“grantor trust” within the meaning of sections 671 through 679 of the Tax Code to the holders of 
Litigation Trust Interests, consistent with the terms of the Plan; (ii) the sole purpose of the Litigation 
Trust shall be the liquidation and distribution of the Litigation Trust Assets in accordance with Treasury 
Regulation section 301.7701-4(d), including the resolution of General Unsecured Claims in accordance 
with this Plan, with no objective to continue or engage in the conduct of a trade or business; (iii) all 
parties (including the Debtors and the Estates, holders of Litigation Trust Interests and the Litigation 
Trust Oversight Committee) shall report consistently with such treatment (including the deemed receipt of 
the underlying assets, subject to applicable liabilities and obligations, by the holders of Litigation Trust 
Interests, followed by the deemed transfer of such assets to the Litigation Trust); (iv) all parties shall 
report consistently with the valuation of the Litigation Trust Assets transferred to the Litigation Trust as 
determined by the Litigation Trust Oversight Committee (or its designee); (v) the Litigation Trust 
Oversight Committee shall be responsible for filing returns for the Litigation Trust as a grantor trust 
pursuant to Treasury Regulation section 1.671-4(a); and (vi) the Litigation Trust Oversight Committee 
shall annually send to each holder of Litigation Trust Interests a separate statement regarding the receipts 
and expenditures of the trust as relevant for U.S. federal income tax purposes.  Subject to definitive 
guidance from the Internal Revenue Service or a court of competent jurisdiction to the contrary (including 
the receipt by the Litigation Trust Oversight Committee of a private letter ruling if the Litigation Trust 
Oversight Committee so requests one, or the receipt of an adverse determination by the Internal Revenue 
Service upon audit if not contested by the Litigation Trust Oversight Committee), the Litigation Trust 
Oversight Committee, with the consent of the Requisite First Lien Lenders (which consent shall not be 
unreasonably withheld or delayed), may timely elect to (i) treat any portion of the Litigation Trust 
allocable to Disputed General Unsecured Claims as a “disputed ownership fund” governed by Treasury 
Regulation section 1.468B-9 (and make any appropriate elections) and (ii) to the extent permitted by 
applicable law, report consistently with the foregoing for state and local income tax purposes.  If a 
“disputed ownership fund” election is made, all parties (including the Debtors and the Estates, holders of 
Litigation Trust Interests and the Litigation Trust Oversight Committee) shall report for United States 
federal, state, and local income tax purposes consistently with the foregoing.  As to any assets allocable 
to, or retained on account of, Disputed General Unsecured Claims, all distributions shall be net of any 
expenses, including taxes, relating to the retention or disposition of such assets, and the Litigation Trust 
Oversight Committee shall  be responsible for payment, out of the assets of such retained assets, of any 
taxes imposed on or in respect of such assets.  All parties (including, without limitation, the Debtors, the 
Reorganized Debtors, the Litigation Trust and the holders of Litigation Trust Interests) will be required to 
report for tax purposes consistently with the foregoing. 

(i) Termination and Dissolution of the Litigation Trust.  The Litigation Trust 
Oversight Committee shall have the right to terminate the Litigation Trust, when it determines, in its sole 
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discretion, that the pursuit of additional Litigation Trust Causes of Action is not likely to yield sufficient 
additional proceeds to justify further pursuit of such claims (the “Termination Right”).  The Litigation 
Trust Oversight Committee and the Litigation Trust shall be discharged or dissolved, as the case may be, 
at such time as (i) the Litigation Trust Oversight Committee exercises its Termination Right and (ii) all 
distributions required to be made by the Litigation Trust Oversight Committee under the Plan and the 
Litigation Trust Agreement have been made.  Upon termination and dissolution of the Litigation Trust, 
any remaining Litigation Trust Proceeds shall be distributed to holders of Litigation Trust Interests and 
Reorganized FCI in accordance with Section 5.2(b) of the Plan and the Litigation Trust Agreement; 
provided, that in the event the Litigation Trust Oversight Committee exercises its Termination Right 
without the consent (which may not be unreasonably withheld, conditioned or delayed) of the member 
appointed by the Creditors’ Committee to the Litigation Trust Oversight Committee, the Litigation Trust 
shall distribute the GUC Payment before making any other distributions pursuant to Section 5.2 of the 
Plan (with the GUC Payment deemed to have been made for purposes of the waterfall set forth in Section 
5.2(b)(vi)); provided that the member appointed by the Creditors’ Committee to the Litigation Trust 
Oversight Committee may choose to use the GUC Payment to either (a) make a distribution to holders of 
Litigation Trust Interests that are holders of Allowed General Unsecured Claims or (b) continue the 
Litigation Trust and prosecute Litigation Trust Causes of Action for the sole benefit of holders of 
Litigation Trust Interests that are holders of Allowed General Unsecured Claims. 

(j) Single Satisfaction of Allowed Claims From Litigation Trust.  Notwithstanding 
anything to the contrary herein, in no event shall holders of Litigation Trust Interests recover more than 
the full amount of their Allowed Claims from the Litigation Trust. 

ARTICLE VI DISTRIBUTIONS. 

6.1. Distributions Generally. 

Except as otherwise provided in the Plan and the Litigation Trust Agreement, one or 
more Disbursing Agents shall make all distributions under the Plan to the appropriate holders of Allowed 
Claims in accordance with the terms of the Plan. 

6.2. Distribution Record Date. 

As of the close of business on the Distribution Record Date, the various transfer registers 
for each of the Classes of Claims or Interests as maintained by the Debtors or their respective agents shall 
be deemed closed for purposes of determining whether a holder of such a Claim or Interest is a record 
holder entitled to distributions under the Plan, and there shall be no further changes in the record holders 
or the permitted designees of any such Claims or Interests.  The Debtors, the Reorganized Debtors, or the 
Litigation Trust Oversight Committee, as applicable, shall have no obligation to recognize any transfer or 
designation of such Claims or Interests occurring after the close of business on the Distribution Record 
Date.  In addition, with respect to payment of any Cure Amounts or assumption disputes, neither the 
Debtors nor the Disbursing Agent shall have any obligation to recognize or deal with any party other than 
the non-Debtor party to the applicable executory contract or unexpired lease as of the close of business on 
the Distribution Record Date, even if such non-Debtor party has sold, assigned, or otherwise transferred 
its Claim for a Cure Amount.   

6.3. Date of Distributions. 

Except as otherwise provided in the Plan and in the Litigation Trust Agreement, any 
distributions and deliveries to be made under the Plan shall be made on the Effective Date or as otherwise 
determined in accordance with the Plan, including, without limitation, the treatment provisions of Article 
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IV of the Plan, or as soon as practicable thereafter; provided, that the Litigation Trust Oversight 
Committee shall from time to time determine distribution dates of Litigation Trust Assets as and when 
they determine to be appropriate. 

6.4. Disbursing Agent. 

All distributions under this Plan shall be made by the Disbursing Agent on and after the 
Effective Date as provided herein.  The Disbursing Agent shall not be required to give any bond or surety 
or other security for the performance of its duties.  The Reorganized Debtors shall use all commercially 
reasonable efforts to provide the Disbursing Agent (if other than the Reorganized Debtors) with the 
amounts of Claims and the identities and addresses of holders of Claims, in each case, as set forth in the 
Debtors’ or the Reorganized Debtors’ books and records.  The Reorganized Debtors shall cooperate in 
good faith with the applicable Disbursing Agent (if other than the Reorganized Debtors) to comply with 
the reporting and withholding requirements outlined in Section 6.19 of the Plan.  

6.5. Rights and Powers of Disbursing Agent. 

(a) From and after the Effective Date, the Disbursing Agent, solely in its capacity as 
Disbursing Agent, shall be exculpated by all Entities, including, without limitation, holders of Claims 
against and Interests in the Debtors and other parties in interest, from any and all Claims, Causes of 
Action, and other assertions of liability arising out of the discharge of the powers and duties conferred 
upon such Disbursing Agent by the Plan or any order of the Bankruptcy Court entered pursuant to or in 
furtherance of the Plan, or applicable law, except for actions or omissions to act arising out of the gross 
negligence or willful misconduct, fraud, malpractice, criminal conduct, or ultra vires acts of such 
Disbursing Agent.  No holder of a Claim or Interest or other party in interest shall have or pursue any 
claim or Cause of Action against the Disbursing Agent, solely in its capacity as Disbursing Agent, for 
making distributions in accordance with the Plan or for implementing provisions of the Plan, except for 
actions or omissions to act arising out of the gross negligence or willful misconduct, fraud, malpractice, 
criminal conduct, or ultra vires acts of such Disbursing Agent. 

(b) A Disbursing Agent shall be empowered to (i) effect all reasonable actions and 
execute all agreements, instruments, and other documents necessary to perform its duties hereunder; 
(ii) make all distributions contemplated hereby; and (iii) exercise such other powers as may be vested in 
the Disbursing Agent by order of the Bankruptcy Court, pursuant to the Plan, or as deemed by the 
Disbursing Agent to be necessary and proper to implement the provisions of the Plan. 

6.6. Expenses of Disbursing Agent. 

Except as otherwise ordered by the Bankruptcy Court, any reasonable and documented 
fees and expenses incurred by the Disbursing Agent acting in such capacity (including reasonable 
documented attorneys’ and other professional fees and expenses) on or after the Effective Date shall be 
paid in Cash. 

6.7. No Postpetition Interest on Claims. 

Except as otherwise provided in the Plan, the Confirmation Order, the DIP Order, or 
another order of the Bankruptcy Court or required by the Bankruptcy Code (including postpetition interest 
in accordance with sections 506(b) and 726(a)(5) of the Bankruptcy Code), interest shall not accrue or be 
paid on any Claims on or after the Commencement Date; provided, that if interest is payable pursuant to 
the preceding sentence, interest shall accrue at the federal judgment rate pursuant to 28 U.S.C. § 1961 on 
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a non-compounded basis from the date the obligation underlying the Claim becomes due and is not timely 
paid through the date of payment.  

6.8. Delivery of Distributions. 

(a) Subject to Bankruptcy Rule 9010, all distributions to any holder or permitted 
designee, as applicable, of an Allowed Claim or Interest shall be made to a Disbursing Agent, who shall 
transmit such distribution to the applicable holders or permitted designees of Allowed Claims or Interests 
on behalf of the Debtors.  In the event that any distribution to any holder or permitted designee is returned 
as undeliverable, no further distributions shall be made to such holder or such permitted designee unless 
and until such Disbursing Agent is notified in writing of such holder’s or permitted designee’s, as 
applicable, then-current address, at which time all currently-due, missed distributions shall be made to 
such holder as soon as reasonably practicable thereafter without interest.  Nothing herein shall require the 
Disbursing Agent to attempt to locate holders or permitted designees, as applicable, of undeliverable 
distributions and, if located, assist such holders or permitted designees, as applicable, in complying with 
Section 6.19 of the Plan. 

(b) Notwithstanding the foregoing, all distributions of Cash on account of First Lien 
Claims or Second Lien Claims, if any, shall be deposited with the Prepetition First Lien Administrative 
Agent and the Prepetition Second Lien Administrative Agent, as applicable, for distribution to holders of 
First Lien Claims or Second Lien Claims in accordance with the terms of the Prepetition Credit 
Agreement, the Prepetition Second Lien Credit Agreement and the Prepetition Intercreditor Agreement.  
All distributions other than of Cash on account of First Lien Claims or Second Lien Claims, if any, may, 
with the consent of the Prepetition First Lien Administrative Agent and the Prepetition Second Lien 
Administrative Agent, be made by the Disbursing Agent directly to holders of First Lien Claims and 
Second Lien Claims in accordance with the terms of the Plan, the Prepetition First Lien Credit 
Agreement, the Prepetition Second Lien Credit Agreement and the Prepetition Intercreditor Agreement.  
To the extent the Prepetition First Lien Administrative Agent or the Prepetition Second Lien 
Administrative Agent effectuates, or is requested to effectuate, any distributions hereunder, the 
Prepetition First Lien Administrative Agent and the Prepetition Second Lien Administrative Agent shall 
be deemed a “Disbursing Agent” for purposes of the Plan. 

6.9. Distributions after Effective Date. 

Distributions made after the Effective Date to holders of Disputed Claims that are not 
Allowed Claims as of the Effective Date but which later become Allowed Claims shall be deemed to have 
been made on the Effective Date. 

6.10. Unclaimed Property. 

Undeliverable distributions or unclaimed distributions shall remain in the possession of 
the Debtors or the Litigation Trust, as applicable, until such time as a distribution becomes deliverable or 
holder accepts distribution, or such distribution reverts back to the Debtors, Reorganized Debtors, or 
Litigation Trust, as applicable, and shall not be supplemented with any interest, dividends, or other 
accruals of any kind.  Such distributions shall be deemed unclaimed property under section 347(b) of the 
Bankruptcy Code at the expiration of three hundred and sixty-five (365) days from the date of 
distribution.  After such date all unclaimed property or interest in property shall revert to the Reorganized 
Debtors or Litigation Trust, as applicable, and the Claim of any other holder to such property or interest in 
property shall be discharged and forever barred. 
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6.11. Time Bar to Cash Payments. 

Checks issued by the Disbursing Agent in respect of Allowed Claims shall be null and 
void if not negotiated within one hundred and twenty (120) days after the date of issuance thereof.  
Thereafter, the amount represented by such voided check shall irrevocably revert to the Reorganized 
Debtors or the Litigation Trust, as applicable, and any Claim in respect of such voided check shall be 
discharged and forever barred, notwithstanding any federal or state escheat laws to the contrary.  Requests 
for re-issuance of any check shall be made to the Disbursing Agent or Litigation Trust Oversight 
Committee, as applicable, by the holder of the Allowed Claim to whom such check was originally issued. 

6.12. Manner of Payment under Plan. 

Except as otherwise specifically provided in the Plan, at the option of the Debtors, the 
Reorganized Debtors, or Litigation Trust Oversight Committee, as applicable, any Cash payment to be 
made hereunder may be made by a check or wire transfer or as otherwise required or provided in 
applicable agreements or customary practices of the Debtors. 

6.13. Satisfaction of Claims. 

Except as otherwise specifically provided in the Plan, any distributions and deliveries to 
be made on account of Allowed Claims under the Plan shall be in complete and final satisfaction, 
settlement, and discharge of and exchange for such Allowed Claims. 

6.14. Fractional Stock and Notes. 

If any distributions of New Equity Interests pursuant to the Plan would result in the 
issuance of a fractional share of New Equity Interests, then the number of shares of New Equity Interests 
to be issued in respect of such distribution will be calculated to one decimal place and rounded up or 
down to the closest whole share (with a half share or greater rounded up and less than a half share 
rounded down).  The total number of shares of New Equity Interests to be distributed in connection with 
the Plan shall be adjusted as necessary to account for the rounding provided for in this Section 6.14.  No 
consideration shall be provided in lieu of fractional shares that are rounded down.  Neither the 
Reorganized Debtors, nor the Disbursing Agent shall have any obligation to make a distribution that is 
less than one (1) share of New Equity Interests. 

6.15. Minimum Cash Distributions. 

The Disbursing Agent shall not be required to make any distribution of Cash less than 
One Hundred Dollars ($100) to any holder of an Allowed Claim; provided, that if any distribution is not 
made pursuant to this Section 6.15, such distribution shall be added to any subsequent distribution to be 
made on behalf of the holder’s Allowed Claim. 

6.16. Setoffs and Recoupments. 

The Debtors or the Reorganized Debtors, as applicable, or such entity’s designee 
(including, without limitation, the Disbursing Agent) may, but shall not be required to, set off or recoup 
against any Claim, and any distribution to be made on account of such Claim, any and all claims, rights, 
and Causes of Action of any nature whatsoever that the Debtors or the Reorganized Debtors may have 
against the holder of such Claim pursuant to the Bankruptcy Code or applicable non-bankruptcy law; 
provided, that neither the failure to do so nor the allowance of any Claim hereunder shall constitute a 
waiver or release by a Debtor or Reorganized Debtor or its successor of any claims, rights, or Causes of 
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Action that a Debtor or Reorganized Debtor or its successor or assign may possess against the holder of 
such Claim. 

6.17. Allocation of Distributions between Principal and Interest. 

Except as otherwise required by law (as reasonably determined by the Reorganized 
Debtors), distributions with respect to an Allowed Claim shall be allocated first to the principal portion of 
such Allowed Claim (as determined for United States federal income tax purposes) and, thereafter, to the 
remaining portion of such Allowed Claim, if any. 

6.18. No Distribution in Excess of Amount of Allowed Claim. 

Except as provided in Section 6.7 of the Plan, no holder of an Allowed Claim shall 
receive, on account of such Allowed Claim, distributions in excess of the Allowed amount of such Claim. 

6.19. Withholding and Reporting Requirements. 

(a) Withholding Rights.  In connection with the Plan, any party issuing any 
instrument or making any distribution described in the Plan shall comply with all applicable withholding 
and reporting requirements imposed by any federal, state, or local taxing authority, and all distributions 
pursuant to the Plan and all related agreements shall be subject to any such withholding or reporting 
requirements.  In the case of a non-Cash distribution that is subject to withholding, the distributing party 
may withhold an appropriate portion of such distributed property and either (i) sell such withheld property 
to generate Cash necessary to pay over the withholding tax (or reimburse the distributing party for any 
advance payment of the withholding tax), or (ii) pay the withholding tax using its own funds and retain 
such withheld property.  Any amounts withheld pursuant to the preceding sentence shall be deemed to 
have been distributed to and received by the applicable recipient for all purposes of the Plan.  
Notwithstanding the foregoing, each holder of an Allowed Claim or any other Entity that receives a 
distribution pursuant to the Plan shall have responsibility for any taxes imposed by any governmental 
unit, including, without limitation, income, withholding, and other taxes, on account of such distribution.  
Any party issuing any instrument or making any distribution pursuant to the Plan has the right, but not the 
obligation, to not make a distribution until such holder has made arrangements satisfactory to such issuing 
or disbursing party for payment of any such tax obligations. 

(b) Forms.  Any party entitled to receive any property as an issuance or distribution 
under the Plan shall, upon request, deliver to the Disbursing Agent or such other Entity designated by the 
Reorganized Debtors or Litigation Trust, as applicable (which Entity shall subsequently deliver to the 
Disbursing Agent any applicable IRS Form W-8 or Form W-9 received) an appropriate Form W-9 or (if 
the payee is a foreign Entity) Form W-8.  If such request is made by the Reorganized Debtors, the 
Disbursing Agent, or such other Entity designated by the Reorganized Debtors or Disbursing Agent and 
the holder fails to comply before the earlier of (i) the date that is one hundred and eighty (180) days after 
the request is made and (ii) the date that is one hundred and eighty (180) days after the date of 
distribution, the amount of such distribution shall irrevocably revert to the applicable Reorganized Debtor 
and any Claim in respect of such distribution shall be discharged and forever barred from assertion 
against such Reorganized Debtor or its respective property. 

6.20. Hart-Scott-Rodino Antitrust Improvements Act. 

Any New Equity Interests to be distributed under the Plan to an Entity required as a result 
of such distribution to file a premerger notification and report form under the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976, as amended, to the extent applicable, shall not be distributed until the 
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notification and waiting periods applicable under such Act to such Entity have expired or been 
terminated.  

ARTICLE VII PROCEDURES FOR DISPUTED CLAIMS. 

7.1. Objections to Claims. 

The Debtors, the Reorganized Debtors, or the Litigation Trust, as applicable, shall 
exclusively be entitled to object to Claims.  After the Effective Date, the Reorganized Debtors or the 
Litigation Trust Oversight Committee, as applicable, shall have and retain any and all rights and defenses 
that the Debtors had with regard to any Claim to which they may object, except with respect to any Claim 
that is Allowed.  Any objections to proofs of Claim shall be served and filed on or before the later of 
(a) one-hundred and eighty (180) days after the Effective Date, and (b) on such later date as may be fixed 
by the Bankruptcy Court, after notice and a hearing, upon a motion by the Reorganized Debtors that is 
filed before the date that is one-hundred and eighty (180) days after the Effective Date.  The expiration of 
such period shall not limit or affect the Debtors’ or the Reorganized Debtors’ rights to dispute Claims 
asserted in the ordinary course of business other than through a proof of Claim. 

7.2. Resolution of Disputed Claims. 

On and after the Effective Date, (a) the Debtors or the Reorganized Debtors, as 
applicable, shall have the authority to compromise, settle, otherwise resolve, or withdraw any objections 
to Claims (other than General Unsecured Claims) without approval of the Bankruptcy Court, other than 
with respect to Fee Claims; and (b) upon the creation of the Litigation Trust, the Litigation Trust 
Oversight Committee shall have the exclusive authority to compromise, settle, otherwise resolve, or 
withdraw any objections to General Unsecured Claims without approval of the Bankruptcy Court.  The 
Debtors or the Reorganized Debtors, as applicable, and the Litigation Trust Oversight Committee shall 
cooperate with respect to any objections to Claims that seek to convert Claims into General Unsecured 
Claims or General Unsecured Claims into other Claims.  The rights and defenses of the Debtors, the 
Reorganized Debtors or the Litigation Trust, as applicable, to any such objections are fully preserved. 

7.3. Payments and Distributions with Respect to Disputed Claims. 

Notwithstanding anything herein to the contrary, if any portion of a Claim is a Disputed 
Claim, no payment or distribution provided hereunder shall be made on account of such Claim unless and 
until such Disputed Claim becomes an Allowed Claim. 

7.4. Distributions after Allowance. 

After such time as a Disputed Claim becomes, in whole or in part, an Allowed Claim, the 
holder thereof shall be entitled to distributions, if any, to which such holder is then entitled as provided in 
this Plan, without interest, as provided in Section 7.9 of the Plan.  Such distributions shall be made as 
soon as practicable after the date that the order or judgment of the Bankruptcy Court allowing such 
Disputed Claim (or portion thereof) becomes a Final Order. 

7.5. Disallowance of Claims.  

Except to the extent otherwise agreed to by the Debtors, the Reorganized Debtors, or the 
Litigation Trust Oversight Committee, as applicable, or as provided in Section .2(b) of the Plan, any 
Claims held by Entities from which property is recoverable under sections 542, 543, 550, or 553 of the 
Bankruptcy Code or that is a transferee of a transfer avoidable under section 522(f), 522(h), 544, 545, 
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547, 548, 549, or 724(a) of the Bankruptcy Code, as determined by a Final Order, shall be deemed 
disallowed pursuant to section 502(d) of the Bankruptcy Code, and holders of such Claims may not 
receive any distributions on account of such Claims until such time as such Causes of Action against that 
Entity have been settled or a Final Order with respect thereto has been entered and all sums due, if any, to 
the Debtors by that Entity have been turned over or paid to the Debtors, the Reorganized Debtors, or the 
Litigation Trust Oversight Committee, as applicable.   

7.6. Estimation of Claims. 

The Debtors, the Reorganized Debtors, or the Litigation Trust Oversight Committee, as 
applicable, may (a) determine, resolve and otherwise adjudicate all contingent, unliquidated, and Disputed 
Claims in the Bankruptcy Court and (b) at any time request that the Bankruptcy Court estimate any 
contingent, unliquidated, or Disputed Claim pursuant to section 502(c) of the Bankruptcy Code regardless 
of whether the Debtors previously objected to such Claim or whether the Bankruptcy Court has ruled on 
any such objection.  The Bankruptcy Court will retain jurisdiction to estimate any Claim at any time 
during litigation concerning any objection to any Claim, including, without limitation, during the 
pendency of any appeal relating to any such objection.  In the event that the Bankruptcy Court estimates 
any contingent, unliquidated, or Disputed Claim, the amount so estimated shall constitute either the 
Allowed amount of such Claim or a maximum limitation on such Claim, as determined by the Bankruptcy 
Court.  If the estimated amount constitutes a maximum limitation on the amount of such Claim, the 
Debtors, the Reorganized Debtors, or the Litigation Trust Oversight Committee, as applicable, may 
pursue supplementary proceedings to object to the allowance of such Claim; provided, that such 
limitation shall not apply to Claims requested by the Debtors to be estimated for voting purposes only.    

7.7. No Distributions Pending Allowance. 

If an objection, motion to estimate, or other challenge to a Claim is filed, no payment or 
distribution provided under the Plan shall be made on account of such Claim unless and until (and only to 
the extent that) such Claim becomes an Allowed Claim. 

7.8. Claim Resolution Procedures Cumulative. 

All of the objection, estimation, and resolution procedures in the Plan are intended to be 
cumulative and not exclusive of one another.  Claims may be estimated and subsequently settled, 
compromised, withdrawn, or resolved in accordance with the Plan without further notice or Bankruptcy 
Court approval. 

7.9. Interest. 

To the extent that a Disputed Claim becomes an Allowed Claim after the Effective Date, 
the holder of such Claim shall not be entitled to any interest that accrued thereon from and after the 
Effective Date, except as provided in Section 6.7 of the Plan. 

7.10. Insured Claims.  

If any portion of an Allowed Claim is an Insured Claim, no distributions under the Plan 
shall be made on account of such Allowed Claim until the holder of such Allowed Claim has exhausted 
all remedies with respect to any applicable insurance policies.  To the extent that the Debtors’ insurers 
agree to satisfy a Claim in whole or in part, then immediately upon such agreement, the portion of such 
Claim so satisfied may be expunged without an objection to such Claim having to be filed and without 
any further notice to or action, order or approval of the Court. 
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ARTICLE VIII EXECUTORY CONTRACTS AND UNEXPIRED LEASES. 

8.1. General Treatment. 

(a) As of and subject to the occurrence of the Effective Date, all executory contracts 
and unexpired leases to which any of the Debtors are parties shall be deemed rejected, unless such 
contract or lease (i) was previously assumed or rejected by the Debtors pursuant to an order of the 
Bankruptcy Court; (ii) previously expired or terminated pursuant to its own terms or by agreement of the 
parties thereto; (iii) is the subject of a motion to assume filed by the Debtors on or before the 
Confirmation Date; (iv) is identified in section 5.7(a) of the Plan; (v) is identified in section 8.4 of the 
Plan; or (vi) is identified for assumption on the Assumption Schedule included in the Plan Supplement. 

(b) Subject to the occurrence of the Effective Date, entry of the Confirmation Order 
by the Bankruptcy Court shall constitute approval of the assumptions, assumptions and assignments, or 
rejections provided for in the Plan pursuant to sections 365(a) and 1123 of the Bankruptcy Code and a 
determination by the Bankruptcy Court that the Reorganized Debtors or the Successful Bidder, as 
applicable, have provided adequate assurance of future performance under such assumed executory 
contracts and unexpired leases.  Each executory contract and unexpired lease assumed or assumed and 
assigned pursuant to the Plan shall vest in and be fully enforceable by the Reorganized Debtors or the 
Successful Bidder, as applicable, in accordance with its terms, except as modified by the provision of the 
Plan, any order of the Bankruptcy Court authorizing and providing for its assumption, or applicable law. 

8.2. Determination of Assumption Disputes and Deemed Consent. 

(a) Any Cure Amount shall be satisfied, pursuant to section 365(b)(1) of the 
Bankruptcy Code, by payment of the Cure Amount, as reflected in the applicable cure notice, in Cash on 
the Effective Date, subject to the limitations described below, or on such other terms as the parties to such 
executory contracts or unexpired leases and the Debtors may otherwise agree. 

(b) The Debtors shall file, as part of the Plan Supplement, the Assumption Schedule. 
The Debtors shall serve a notice on parties to executory contracts or unexpired leases to be assumed or 
assumed and assigned reflecting the Debtors’ intention to assume or assume and assign the contract or 
lease in connection with this Plan and, where applicable, setting forth the proposed Cure Amount (if any), 
in accordance with the Disclosure Statement Order.  Any objection by a counterparty to an executory 
contract or unexpired lease to the proposed assumption, assumption and assignment, or related 
Cure Amount must be filed and served in accordance with the Disclosure Statement Order.  Any 
counterparty to an executory contract or unexpired lease that does not timely object to the notice of the 
proposed assumption of such executory contract or unexpired lease shall be deemed to have assented to 
assumption of the applicable executory contract or unexpired lease notwithstanding any provision thereof 
that purports to (i) prohibit, restrict, or condition the transfer or assignment of such contract or lease; 
(ii) terminate or modify, or permit the termination or modification of, a contract or lease as a result of any 
direct or indirect transfer or assignment of the rights of any Debtor under such contract or lease or a 
change, if any, in the ownership or control to the extent contemplated by the Plan; (iii) increase, 
accelerate, or otherwise alter any obligations or liabilities of any Debtor or any Reorganized Debtor under 
such executory contract or unexpired lease; or (iv) create or impose a Lien upon any property or Asset of 
any Debtor or any Reorganized Debtor, as applicable.  Each such provision shall be deemed to not apply 
to the assumption of such executory contract or unexpired lease pursuant to the Plan and counterparties to 
assumed executory contracts or unexpired leases that fail to object to the proposed assumption in 
accordance with the terms set forth in this Section 8.2(b), shall forever be barred and enjoined from 
objecting to the proposed assumption or to the validity of such assumption (including with respect to any 
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Cure Amounts or the provision of adequate assurance of future performance), or taking actions prohibited 
by the foregoing or the Bankruptcy Code on account of transactions contemplated by the Plan. 

(c) If there is an Assumption Dispute pertaining to assumption of an executory 
contract or unexpired lease (other than a dispute pertaining to a Cure Amount), such dispute shall be 
heard by the Bankruptcy Court prior to such assumption being effective, provided, that the Debtors or the 
Reorganized Debtors, as applicable, may settle any dispute regarding the Cure Amount or the nature 
thereof without any further notice to any party or any action, order, or approval of the Bankruptcy Court.   

(d) To the extent an Assumption Dispute relates solely to the Cure Amount, the 
Debtors may assume and/or assume and assign the applicable executory contract or unexpired lease prior 
to the resolution of such Assumption Dispute; provided, that the Debtors or the Reorganized Debtors 
reserve Cash in an amount sufficient to pay the full amount reasonably asserted as the required cure 
payment by the non-Debtor party to such executory contract or unexpired lease (or such smaller amount 
as may be fixed or estimated by the Bankruptcy Court or otherwise agreed to by such non-Debtor party 
and the applicable Reorganized Debtor). 

(e) Assumption or assumption and assignment of any executory contract or 
unexpired lease pursuant to the Plan or otherwise shall result in the full release and satisfaction of any 
Claims against any Debtor or defaults by any Debtor, whether monetary or nonmonetary, including 
defaults of provisions restricting the change in control or ownership interest composition or other 
bankruptcy-related defaults, arising under any assumed executory contract or unexpired lease at any time 
before the date that the Debtors assume or assume and assign such executory contract or unexpired lease.  
Any proofs of Claim filed with respect to an executory contract or unexpired lease that has been assumed 
or assumed and assigned shall be deemed disallowed and expunged, without further notice to or action, 
order, or approval of the Bankruptcy Court or any other Entity, upon the assumption of such executory 
contract or unexpired lease. 

8.3. Rejection Damages Claims. 

In the event that the rejection of an executory contract or unexpired lease hereunder 
results in damages to the other party or parties to such executory contract or unexpired lease, any Claim 
for such damages shall be classified and treated in Class 5 (General Unsecured Claims).  Such Claim shall 
be forever barred and shall not be enforceable against the Debtors, the Reorganized Debtors, or the 
Litigation Trust, as applicable, or their respective Estates, properties or interests in property as agents, 
successors, or assigns, unless a proof of Claim is filed with the Bankruptcy Court and served upon 
counsel for the Debtors or the Reorganized Debtors, as applicable, no later than forty-five (45) days after 
the filing and service of the notice of the occurrence of the Effective Date. 

8.4. Insurance Policies. 

Notwithstanding anything to the contrary in the Definitive Documents, the Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the 
foregoing, all insurance policies pursuant to which the Debtors have any obligations in effect as of the 
Effective Date shall be deemed and treated as executory contracts pursuant to the Plan and shall be 
assumed by the Debtors or the Reorganized Debtors, as applicable, and shall continue in full force and 
effect thereafter in accordance with their respective terms.  All other insurance policies shall vest in the 
Reorganized Debtors.   
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8.5. Intellectual Property Licenses and Agreements. 

Notwithstanding anything to the contrary in the Definitive Documents, the Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the 
foregoing, all intellectual property contracts, licenses, royalties, or other similar agreements to which the 
Debtors have any rights or obligations in effect as of the date of the Confirmation Order shall be deemed 
and treated as executory contracts pursuant to the Plan and shall, with the consent of the Requisite First 
Lien Lenders (which consent shall not be unreasonably withheld), be assumed by the Debtors and 
Reorganized Debtors and shall continue in full force and effect unless any such intellectual property 
contract, license, royalty, or other similar agreement otherwise is specifically rejected pursuant to a 
separate order of the Bankruptcy Court or is the subject of a separate rejection motion filed by the Debtors 
in accordance with Section 8.1 of the Plan.  Unless otherwise noted hereunder, all other intellectual 
property contracts, licenses, royalties, or other similar agreements shall vest in the Reorganized Debtors 
and the Reorganized Debtors may take all actions as may be necessary or appropriate to ensure such 
vesting as contemplated herein.   

8.6. Tax Agreements. 

Notwithstanding anything to the contrary in the Definitive Documents, the Plan, the Plan 
Supplement, any bar date notice or claim objection, and any other document related to any of the 
foregoing, any tax sharing agreements to which the Debtors are a party (of which the principal purpose is 
the allocation of taxes) in effect as of the date of the Confirmation Order shall be deemed and treated as 
executory contracts pursuant to the Plan and, to the extent the Debtors determine, with the consent of the 
Requisite First Lien Lenders (which consent shall not be unreasonably withheld), that such agreements 
are beneficial to the Debtors, shall be assumed by the Debtors and Reorganized Debtors and shall 
continue in full force and effect thereafter in accordance with their respective terms, unless any such tax 
sharing agreement (of which the principal purpose is the allocation of taxes) otherwise is specifically 
rejected pursuant to a separate order of the Bankruptcy Court or is the subject of a separate rejection 
motion filed by the Debtors in accordance with Section 8.1 of the Plan.  Unless otherwise noted 
hereunder, all other tax sharing agreements to which the Debtors are a party (of which the principal 
purpose is the allocation of taxes) shall vest in the Reorganized Debtors and the Reorganized Debtors may 
take all actions as may be necessary or appropriate to ensure such vesting as contemplated herein. 

8.7. Assignment. 

To the extent provided under the Bankruptcy Code or other applicable law, any executory 
contract or unexpired lease transferred and assigned hereunder shall remain in full force and effect for the 
benefit of the transferee or assignee in accordance with its terms, notwithstanding any provision in such 
executory contract or unexpired lease (including those of the type set forth in section 365(b)(2) of the 
Bankruptcy Code) that prohibits, restricts, or conditions such transfer or assignment.  To the extent 
provided under the Bankruptcy Code or other applicable law, any provision that prohibits, restricts, or 
conditions the assignment or transfer of any such executory contract or unexpired lease or that terminates 
or modifies such executory contract or unexpired lease or allows the counterparty to such executory 
contract or unexpired lease to terminate, modify, recapture, impose any penalty, condition renewal or 
extension, or modify any term or condition upon any such transfer and assignment, constitutes an 
unenforceable anti-assignment provision and is void and of no force or effect with respect to any 
assignment pursuant to the Plan. 
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8.8. Modifications, Amendments, Supplements, Restatements, or Other Agreements. 

Unless otherwise provided herein or by separate order of the Bankruptcy Court, each 
executory contract and unexpired lease that is assumed shall include any and all modifications, 
amendments, supplements, restatements, or other agreements made directly or indirectly by any 
agreement, instrument, or other document that in any manner affects such executory contract or unexpired 
lease, without regard to whether such agreement, instrument, or other document is listed in the notice of 
assumed contracts. 

8.9. Reservation of Rights. 

(a) The Debtors, with the consent of the Requisite First Lien Lenders, which consent 
may not be unreasonably withheld, may amend the Assumption Schedule and any cure notice until the 
Business Day immediately prior to the commencement of the Confirmation Hearing in order to (i) add, 
delete, or reclassify any executory contract or unexpired lease or amend a proposed assignment and/or 
(ii) amend the proposed Cure Amount; provided, that if the Confirmation Hearing is adjourned for a 
period of more than two (2) consecutive calendar days, the Debtors’ right to amend such schedules and 
notices shall be extended to the Business Day immediately prior to the adjourned date of the Confirmation 
Hearing, with such extension applying in the case of any and all subsequent adjournments of the 
Confirmation Hearing.  The Debtors shall provide notice of such amendment to any affected counterparty 
as soon as reasonably practicable. 

(b) Neither the exclusion nor inclusion of any contract or lease by the Debtors on any 
exhibit, schedule, or other annex to the Plan or in the Plan Supplement, nor anything contained in the 
Plan, will constitute an admission by the Debtors that any such contract or lease is or is not in fact an 
executory contract or unexpired lease or that the Debtors, the Reorganized Debtors or their respective 
Affiliates have any liability thereunder. 

(c) Except as otherwise provided in the Plan, nothing herein shall waive, excuse, 
limit, diminish, or otherwise alter any of the defenses, Claims, Causes of Action, or other rights of the 
Debtors and the Reorganized Debtors under any executory or non-executory contract or any unexpired or 
expired lease. 

(d) Nothing in the Plan will increase, augment, or add to any of the duties, 
obligations, responsibilities, or liabilities of the Debtors or the Reorganized Debtors, as applicable, under 
any executory or non-executory contract or any unexpired or expired lease. 

ARTICLE IX CONDITIONS PRECEDENT TO CONFIRMATION OF PLAN AND EFFECTIVE 
DATE. 

9.1. Conditions Precedent to Confirmation of Plan. 

The following are conditions precedent to entry of the Confirmation Order: 

(a) the Disclosure Statement Order shall have been entered and shall be in full force 
and effect and no stay thereof shall be in effect; 

(b) the Plan Supplement and all of the schedules, documents, and exhibits contained 
therein shall have been filed; 

(c) the RSA shall not have been terminated and shall be in full force and effect; and 
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(d) the DIP Order and the DIP Documents shall be in full force and effect in 
accordance with the terms thereof, and no event of default shall have occurred and be continuing 
thereunder. 

9.2. Conditions Precedent to Effective Date. 

(a) The following are conditions precedent to the Effective Date of the Plan: 

(i) the Confirmation Order shall have been entered and shall be in full force 
and effect and no stay thereof shall be in effect; 

(ii) no event of default under the DIP Documents shall have occurred or be 
continuing and an acceleration of the obligations or termination of the DIP Lenders’ 
commitments under the DIP Documents shall not have occurred; 

(iii) all actions, documents, and agreements necessary to implement and 
consummate the Plan shall have been effected or executed and binding on all parties 
thereto and, to the extent required, filed with the applicable governmental units in 
accordance with applicable laws; 

(iv) all applicable governmental, regulatory and/or third-party approvals and 
consents, including FCC Approval, approval of State PUCs, and Bankruptcy Court 
approval, necessary in connection with the transactions contemplated by the Plan shall 
have been obtained (including approval of the FCC Applications), not be subject to 
unfulfilled conditions, and be in full force and effect, and all applicable waiting periods 
shall have expired without any action being taken or threatened by any competent 
authority that would restrain, prevent, or otherwise impose materially adverse conditions 
on such transactions;  

(v) the RSA shall not have been terminated and shall be in full force and 
effect, and no notice shall have been delivered in accordance with the RSA that, upon 
expiration of a cure period, would give rise to a Lender Termination Event (as defined in 
the RSA; 

(vi) all accrued and unpaid Restructuring Expenses shall have been paid in 
Cash to the extent invoiced at least two (2) business days prior to the Effective Date (or 
such shorter period as the Debtors may agree); and 

(vii) the Global Settlement shall have been approved without material 
modification (unless the modification is consented to by the Debtors, the Requisite First 
Lien Lenders and the Creditors’ Committee). 

(viii) the Amended Organizational Documents shall have been filed with the 
appropriate governmental authority, as applicable;  

(ix) the Special Warrant Agreement shall have been executed and delivered, 
and any conditions precedent to effectiveness contained therein have been satisfied or 
waived in accordance therewith; and 

(x) the New First Lien Credit Documents and the New Exit Facility Credit 
Documents, shall (i) have been (or deemed) executed and delivered, and any conditions 
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precedent to effectiveness contained therein have been satisfied or waived in accordance 
therewith, (ii) be in full force and effect and binding upon the relevant parties; and (iii) 
contain terms and conditions consistent in all material respects with the RSA. 

(b) Notwithstanding when a condition precedent to the Effective Date occurs, for 
purposes of the Plan, such condition precedent shall be deemed to have occurred simultaneously upon the 
occurrence of the applicable conditions precedent to the Effective Date; provided, that to the extent a 
condition precedent (a “Prerequisite Condition”) may be required to occur prior to another condition 
precedent (a “Subsequent Condition”) then, for purposes of the Plan, the Prerequisite Condition shall be 
deemed to have occurred immediately prior to a Subsequent Condition regardless of when such 
Prerequisite Condition or Subsequent Condition shall have occurred. 

9.3. Waiver of Conditions Precedent. 

(a) Except as otherwise provided herein, all actions required to be taken on the 
Effective Date shall take place and shall be deemed to have occurred simultaneously and no such action 
shall be deemed to have occurred prior to the taking of any other such action.  Each of the conditions 
precedent in Section 9.1 and Section 9.2 of the Plan may be waived in writing by the Debtors with the 
prior written consent of (i) the Requisite First Lien Lenders, which consent shall not be unreasonably 
withheld (and, solely with respect to the condition set forth in Section 9.1(d) and 9.2(a)(ii) of the Plan, 
with the consent of the DIP Agent, such consent not to be unreasonably withheld) without leave of or 
order of the Bankruptcy Court, and (ii) the Creditors’ Committee, with respect to Section 9.2(a)(vii) of the 
Plan, which consent shall not be unreasonably withheld.  If the Plan is confirmed for fewer than all of the 
Debtors as provided for in Section 5.16 of the Plan, only the conditions applicable to the Debtor or 
Debtors for which the Plan is confirmed must be satisfied or waived for the Effective Date to occur as to 
such Debtors. 

(b) The stay of the Confirmation Order pursuant to Bankruptcy Rule 3020(e) shall be 
deemed waived by and upon the entry of the Confirmation Order, and the Confirmation Order shall take 
effect immediately upon its entry. 

9.4. Effect of Failure of a Condition. 

If the conditions listed in Section 9.2 of the Plan are not satisfied or waived in accordance 
with Section 9.2(c)(i) of the Plan on or before the first Business Day that is more than sixty (60) days 
after the date on which the Confirmation Order is entered or by such later date as set forth by the Debtors 
in a notice filed with the Bankruptcy Court prior to the expiration of such period, the Plan shall be null 
and void in all respects and nothing contained in the Plan or the Disclosure Statement shall (a) constitute a 
waiver or release of any Claims by or against or any Interests in the Debtors, (b) prejudice in any manner 
the rights of any Entity, or (c) constitute an admission, acknowledgement, offer, or undertaking by the 
Debtors, the Requisite First Lien Lenders, or any other Entity. 

ARTICLE X EFFECT OF CONFIRMATION OF PLAN. 

10.1. Vesting of Assets. 

On the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, all 
remaining property of the Debtors’ Estates shall vest in the Reorganized Debtors free and clear of all 
Claims, Liens, encumbrances, charges, and other interests, except as provided pursuant to the Plan, the 
Confirmation Order, the Litigation Trust Agreement, the New First Lien Credit Documents, or the New 
Exit Facility Credit Documents.  On and after the Effective Date, the Reorganized Debtors may take any 
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action, including, without limitation, the operation of its businesses; the use, acquisition, sale, lease and 
disposition of property; and the entry into transactions, agreements, understandings, or arrangements, 
whether in or other than in the ordinary course of business, and execute, deliver, implement, and fully 
perform any and all obligations, instruments, documents, and papers or otherwise in connection with any 
of the foregoing, free of any restrictions of the Bankruptcy Code or Bankruptcy Rules and in all respects 
as if there were no pending cases under any chapter or provision of the Bankruptcy Code, except as 
expressly provided herein. Without limiting the foregoing, the Reorganized Debtors may pay the charges 
that they incur on or after the Effective Date for professional fees, disbursements, expenses, or related 
support services without application to the Bankruptcy Court.   

10.2. Binding Effect. 

As of the Effective Date, the Plan shall bind all holders of Claims against and Interests in 
the Debtors and their respective successors and assigns, notwithstanding whether any such holders 
(a) were Impaired or Unimpaired under the Plan; (b) were deemed to accept or reject the Plan; (c) failed 
to vote to accept or reject the Plan; (d) voted to reject the Plan; or (e) received any distribution under the 
Plan. 

10.3. Discharge of Claims and Termination of Interests. 

Upon the Effective Date, and in consideration of the distributions to be made hereunder, 
except as otherwise expressly provided under the Plan, each holder (as well as any representatives, 
trustees, or agents on behalf of each holder) of a Claim or Interest and any Affiliate of such holder shall 
be deemed to have forever waived, released, and discharged the Debtors, to the fullest extent permitted by 
section 1141 of the Bankruptcy Code, of and from any and all Claims, Interest, rights, and liabilities that 
arose prior to the Effective Date.  Upon the Effective Date, all such Entities shall be forever precluded 
and enjoined, pursuant to section 524 of the Bankruptcy Code, from prosecuting or asserting any such 
discharged Claim against or terminated Interest in the Debtors against the Debtors, the Reorganized 
Debtors, or any of their Assets or property, whether or not such holder has filed a proof of Claim and 
whether or not the facts or legal bases therefor were known or existed prior to the Effective Date. 

10.4. Term of Injunctions or Stays. 

Unless otherwise provided under the Plan, the Confirmation Order, or in a Final Order of 
the Bankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Cases under 
section 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date, shall 
remain in full force and effect until the later of the Effective Date and the date indicated in the order 
providing for such injunction or stay. 

10.5. Injunction. 

(a) Upon entry of the Confirmation Order, all holders of Claims and Interests 
and other parties in interest, along with their respective present or former employees, agents, 
officers, directors, principals, and Affiliates, shall be enjoined from taking any actions to interfere 
with the implementation or consummation of the Plan in relation to any Claim or Interest 
extinguished, discharged, or released pursuant to the Plan. 

(b) Except as expressly provided in the Plan, the Confirmation Order, or a 
separate order of the Bankruptcy Court or as agreed to by the Debtors and a holder of a Claim 
against or Interest in the Debtors, all Entities who have held, hold, or may hold Claims against or 
Interests in the Debtors (whether proof of such Claims or Interests has been filed or not and 
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whether or not such Entities vote in favor of, against or abstain from voting on the Plan or are 
presumed to have accepted or deemed to have rejected the Plan) and other parties in interest, along 
with their respective present or former employees, agents, officers, directors, principals, and 
Affiliates are permanently enjoined, on and after the Effective Date, solely with respect to any 
Claims, Interests, and Causes of Action that will be or are extinguished, discharged, or released 
pursuant to the Plan from (i) commencing, conducting, or continuing in any manner, directly or 
indirectly, any suit, action, or other proceeding of any kind (including, without limitation, any 
proceeding in a judicial, arbitral, administrative or other forum) against or affecting the Debtors, 
the Reorganized Debtors, or the Litigation Trust, or the property of any of the Debtors, the 
Reorganized Debtors, or the Litigation Trust; (ii) enforcing, levying, attaching (including, without 
limitation, any prejudgment attachment), collecting, or otherwise recovering by any manner or 
means, whether directly or indirectly, any judgment, award, decree, or order against the Debtors, 
the Reorganized Debtors, or the Litigation Trust, or the property of any of the Debtors, the 
Reorganized Debtors, or the Litigation Trust; (iii) creating, perfecting, or otherwise enforcing in 
any manner, directly or indirectly, any encumbrance of any kind against the Debtors, the 
Reorganized Debtors, or the Litigation Trust, or the property of any of the Debtors, the 
Reorganized Debtors, or the Litigation Trust; (iv) asserting any right of setoff, directly or 
indirectly, against any obligation due from the Debtors, the Reorganized Debtors, or the Litigation 
Trust, or against property or interests in property of any of the Debtors, the Reorganized Debtors, 
or the Litigation Trust, except as contemplated or Allowed by the Plan; and (v) acting or 
proceeding in any manner, in any place whatsoever, that does not conform to or comply with the 
provisions of the Plan. 

(c) Each holder of an Allowed Claim or Interest extinguished, discharged, or 
released pursuant to the Plan will be deemed to have affirmatively and specifically consented to be 
bound by the Plan, including, without limitation, the injunctions set forth in this Section 10.5. 

(d) The injunctions in this Section 10.5 shall extend to any successors of the 
Debtors, the Reorganized Debtors, and the Litigation Trust, and their respective property and 
interests in property. 

10.6. Releases.  

(a) Estate Releases. 

As of the Effective Date, pursuant to section 1123(b) of the Bankruptcy Code, except 
for the rights that remain in effect from and after the Effective Date to enforce the Plan and the 
Definitive Documents, for good and valuable consideration, the adequacy of which is hereby 
confirmed, including, without limitation, the service of the Released Parties to facilitate the 
reorganization of the Debtors and the implementation of the restructuring, and except as otherwise 
provided in the Plan or in the Confirmation Order, the Released Parties will be deemed expressly, 
conclusively, absolutely, unconditionally, irrevocably and forever released and discharged, to the 
maximum extent permitted by law, by the Debtors and their Estates, the Reorganized Debtors, and 
the Litigation Trust, from any and all Claims, obligations, suits, judgments, damages, demands, 
debts, rights, Causes of Action, remedies, losses, and liabilities whatsoever, including any derivative 
claims, asserted or assertable on behalf of the Debtors, or the Reorganized Debtors, as applicable, 
the Litigation Trust, or the Estates, or their respective successors, predecessors, assigns, and 
representatives and any and all other Persons or Entities that may purport to assert any Cause of 
Action derivatively, by or through the foregoing, whether liquidated or unliquidated, fixed or 
contingent, matured or unmatured, known or unknown, foreseen or unforeseen, existing or 
hereafter arising, in law, equity, contract, tort, by statute, violations of federal or state securities 
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law, or otherwise, that the Debtors or the Reorganized Debtors (as applicable), the Litigation Trust, 
or the Estates would have been legally entitled to assert in their own right (whether individually or 
collectively) or on behalf of the holder of any Claim or Interest or other Person, based on or 
relating to, or in any manner arising prior to the Effective Date from, in whole or in part, the 
Debtors, the Chapter 11 Cases, the pre- and postpetition marketing and sale process, the purchase, 
sale, or rescission of the purchase or sale of any Security of the Debtors, the subject matter of, or 
the transactions or events giving rise to, any Claim or Interest that is treated in the Plan, the 
Prepetition First Lien Credit Documents, the Prepetition Super Senior Credit Documents, the 
Forbearance Agreement (as defined in the RSA), the DIP Documents, the business or contractual 
arrangements between any of the Debtors and any Released Party, the restructuring, the 
restructuring of any Claim or Interest before or during the Chapter 11 Cases, the Disclosure 
Statement, the RSA, and the Plan (including, for the avoidance of doubt, the Plan Supplement) and 
related agreements, instruments, and other documents (including the Definitive Documents), and 
the negotiation, formulation, or preparation of any documents or transactions in connection with 
any of the foregoing, the solicitation of votes with respect to the Plan, the pursuit of the 
confirmation and consummation of the Plan, or any other act or omission, in all cases based upon 
any act or omission, transaction, agreement, event or other occurrence taking place on or before 
the Effective Date; provided, that nothing in this Section 10.6(a) shall be construed to release the 
Released Parties from gross negligence, willful misconduct, or fraud as determined by a Final 
Order; provided, further, that nothing in this Section 10.6(a) shall be construed to release the 
obligations of Vector SPV (as defined in the Prepetition First Lien Credit Agreement) arising under 
the Vector Subordinated Note (as defined in the Prepetition First Lien Credit Agreement).  The 
Debtors, the Reorganized Debtors and their Estates, and the Litigation Trust, or their respective 
successors, predecessors, assigns, and representatives and any and all other Persons or Entities that 
may purport to assert any Cause of Action derivatively, by or through the foregoing, shall be 
permanently enjoined from prosecuting any of the foregoing Claims or Causes of Action released 
under this Section 10.6(a) against each of the Released Parties.  Notwithstanding anything to the 
contrary in the foregoing or in this Plan, the releases set forth above do not release any post-
Effective Date obligations of any Entity under the Plan, the Confirmation Order, the Litigation 
Trust Agreement, or any document, instrument, or agreement (including those set forth in the Plan 
Supplement) executed to implement the Plan. 

(b) Consensual Releases by Holders of Impaired Claims. 

As of the Effective Date, except (i) for the right to enforce the Plan or any right or 
obligation arising under the Definitive Documents that remains in effect or becomes effective after 
the Effective Date or (ii) as otherwise expressly provided in the Plan or in the Confirmation Order, 
in exchange for good and valuable consideration, the adequacy of which is hereby confirmed, 
including the obligations of the Debtors under the Plan and the contributions of the Released 
Parties to facilitate and implement the Plan, to the fullest extent permissible under applicable law, 
as such law may be extended or integrated after the Effective Date, the Released Parties shall be 
deemed expressly, conclusively, absolutely, unconditionally, irrevocably and forever, released, and 
discharged by: 

(i) the holders of Impaired Claims who voted to accept the Plan; 

(ii) the Consenting First Lien Lenders;  

(iii) the Creditors’ Committee and each of its members in their capacity 
as such; and 
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(iv) with respect to any Entity in the foregoing clauses (i) through (iii), 
such Entity’s (x) predecessors, successors and assigns, (y) subsidiaries, Affiliates, 
managed accounts or funds, managed or controlled by such Entity and (z) all 
Persons entitled to assert Claims through or on behalf of such Entities with respect 
to the matters for which the releasing entities are providing releases. 

in each case, from any and all Claims, Interests, or Causes of Action whatsoever, 
including any derivative Claims asserted on behalf of a Debtor, whether known or unknown, 
foreseen or unforeseen, existing or hereafter arising, in law, equity, contract, tort, by statute, 
violation of federal or state securities law, or otherwise, that such Entity would have been legally 
entitled to assert (whether individually or collectively), based on, relating to, or arising prior to the 
Effective Date from, in whole or in part, the Debtors, the restructuring, the Chapter 11 Cases, the 
pre- and postpetition marketing and sale process, the purchase, sale or rescission of the purchase or 
sale of any security of the Debtors or Reorganized Debtors, the subject matter of, or the 
transactions or events giving rise to, any Claim or Interest that is treated in the Plan, the 
Prepetition First Lien Credit Documents, the Prepetition Super Senior Credit Documents, the 
Forbearance Agreement (as defined in the RSA), the DIP Documents, the business or contractual 
arrangements between any Debtor and any Released Party, the restructuring of Claims and 
Interests before or during the Chapter 11 Cases, the negotiation, formulation, preparation, or 
consummation of the Plan (including the Plan Supplement), the RSA, the Definitive Documents, or 
any related agreements, instruments, or other documents, the solicitation of votes with respect to 
the Plan, the pursuit of the confirmation and consummation of the Plan, in all cases based upon any 
act or omission, transaction, agreement, event or other occurrence taking place on or before the 
Effective Date; provided, that nothing in this Section 10.6(b) shall be construed to release the 
Released Parties from gross negligence, willful misconduct, or fraud as determined by a Final 
Order.  The Persons and Entities in (i) through (iv) of this Section 10.6(b) shall be permanently 
enjoined from prosecuting any of the foregoing Claims or Causes of Action released under this 
Section 10.6(b) against each of the Released Parties.  Notwithstanding anything to the contrary in 
the foregoing or in this Plan, the releases set forth above do not release any post-Effective Date 
obligations of any Entity under the Plan, the Confirmation Order, the Litigation Trust Agreement, 
or any document, instrument, or agreement (including those set forth in the Plan Supplement) 
executed to implement the Plan. 

10.7. Exculpation. 

To the maximum extent permitted by applicable law and without affecting or 
limiting either the estate release set forth in Section 10.5 or the consensual releases by holders of 
Impaired Claims set forth in Section 10.6, and notwithstanding anything herein to the contrary, no 
Exculpated Party will have or incur, and each Exculpated Party is hereby released and exculpated 
from, any claim, obligation, suit, judgment, damage, demand, debt, right, cause of action, remedy, 
loss, and liability for any claim in connection with or arising out of the administration of the 
Chapter 11 Cases, the postpetition marketing and sale process, the postpetition purchase, sale, or 
rescission of the purchase or sale of any security of the Debtors; the negotiation and pursuit of the 
Disclosure Statement, the RSA, the Reorganization Transaction, the Plan, the solicitation of votes 
for, or confirmation of, the Plan or the Litigation Trust Agreement; the funding or consummation 
of the Plan; the occurrence of the Effective Date; the administration of the Plan or the property to 
be distributed under the Plan, including but not limited to the issuance and distribution of the 
Litigation Trust Interests; the issuance of Securities under or in connection with the Plan; or the 
transactions in furtherance of any of the foregoing; provided, that nothing in this Section 10.7 shall 
be construed to release or exculpate an Exculpated Party from gross negligence, willful misconduct, 
or fraud as determined by a Final Order; provided, further, that nothing in this Section 10.7 shall 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 184 of 377



 
 

 
54 

WEIL:\97171722\1\47019.0003 

be construed to release the obligations of Vector SPV (as defined in the Prepetition First Lien 
Credit Agreement) arising under the Vector Subordinated Note (as defined in the Prepetition First 
Lien Credit Agreement).  Each Exculpated Party has, and upon consummation of the Plan shall be 
deemed to have, participated in good faith and in compliance with the applicable laws with regard 
to the restructuring of Claims and Interests in the Chapter 11 Cases and in connection with the 
Reorganization Transaction, the negotiation, formulation, or preparation of the agreements, 
instruments, or other documents pursuant to the Plan, and the solicitation and distribution of the 
Plan and, therefore, is not, and on account of such distributions shall not be, liable at any time for 
the violation of any applicable law, rule, or regulation governing the solicitation of acceptances or 
rejections of the Plan or such distributions made pursuant to the Plan. 

10.8. Limitations on Executable Assets with Respect to Certain Causes of Action. 

Any recovery by or on behalf of the Litigation Trust (and the beneficiaries thereof) 
on account of any Litigation Trust Causes of Action or the Reorganized Debtors on account of any 
Causes of Action against any Independent Director, solely in his capacity as a director of the 
Debtors prior to the Effective Date, including in each case by way of settlement or judgment, shall 
be limited to the Debtors’ available D&O Policies’ combined limits, after payment from such D&O 
Policies of any and all covered costs and expenses incurred by the covered parties in connection 
with the defense of any such Causes of Action (the “D&O Insurance Coverage”).  No party, 
including the Litigation Trust or the Reorganized Debtors, shall execute, garnish or otherwise 
attempt to collect on any settlement or judgment upon any assets of the Independent Directors on 
account of any Litigation Trust Causes of Action or Causes of Action (other than D&O Insurance 
Coverage to the extent that is an asset of the Independent Directors).  In the event D&O Insurance 
Coverage is denied for any settlement or judgment in the Litigation Trust’s or the Reorganized 
Debtors’ favor, the Independent Directors shall assign any claims for coverage or other rights of 
recovery they may have against the D&O Policy insurers to the Litigation Trust or the Reorganized 
Debtors, as applicable. In agreeing to this, the Independent Directors do not admit liability and can 
at no point confirm that there is D&O Insurance Coverage for any recovery by or on behalf of the 
Litigation Trust (and the beneficiaries thereof) on account of any Litigation Trust Causes of Action 
or the Reorganized Debtors on account of any Causes of Action against any Independent Director. 

10.9. SEC Rights and Powers 

Notwithstanding any language to the contrary contained in the Plan, Disclosure Statement 
or the Confirmation Order, no provision of the Plan or the Confirmation Order shall (i) preclude the SEC 
from enforcing its police or regulatory powers; or (ii) enjoin, limit, impair or delay the SEC from 
commencing or continuing any claims, causes of action, proceedings or investigations against any non-
Debtor person or non-Debtor entity in any forum. 

10.10. FCC Rights and Powers 

No provision in the Plan or the Confirmation Order relieves the Debtors or the 
Reorganized Debtors from their obligations to comply with the Communications Act of 1934, as 
amended, and the rules, regulations and orders promulgated thereunder by the FCC.  No transfer of any 
FCC license or authorization held by Debtors or transfer of control of any Debtor, or transfer of control of 
a FCC licensee controlled by Debtors shall take place prior to the issuance of FCC regulatory approval for 
such transfer pursuant to applicable FCC regulations.  The FCC’s rights and powers to take any action 
pursuant to its regulatory authority including, but not limited to, imposing any regulatory conditions on 
any of the above described transfers, are fully preserved, and nothing herein shall proscribe or constrain 
the FCC’s exercise of such power or authority. 
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10.11. Subordinated Claims. 

The allowance, classification, and treatment of all Allowed Claims and Interests and the 
respective distributions and treatments under the Plan take into account and conform to the relative 
priority and rights of the Claims and Interests in each Class in connection with any contractual, legal, and 
equitable subordination rights relating thereto, whether arising under general principles of equitable 
subordination, section 510(b) of the Bankruptcy Code, or otherwise.  Pursuant to section 510 of the 
Bankruptcy Code, the Debtors (or the Litigation Trust, solely with respect to General Unsecured Claims) 
reserve the right, with the consent of the Required First Lien Lenders, which consent shall not be 
unreasonably withheld, to reclassify any Allowed Claim or Interest in accordance with any contractual, 
legal, or equitable subordination relating thereto. 

10.12. Retention of Causes of Action/Reservation of Rights. 

Except as otherwise provided in Sections 10.5, 10.6, and 10.7 of the Plan, nothing 
contained in the Plan or the Confirmation Order shall be deemed to be a waiver or relinquishment of any 
rights, Claims, Causes of Action (including, for the avoidance of doubt, Litigation Trust Causes of 
Action), rights of setoff or recoupment, or other legal or equitable defenses that the Debtors had 
immediately prior to the Effective Date on behalf of their Estates or itself in accordance with any 
provision of the Bankruptcy Code or any applicable non-bankruptcy law, including, without limitation, 
any affirmative Causes of Action against parties with a relationship with the Debtors including actions 
arising under chapter 5 of the Bankruptcy Code.  Except as provided in any order entered by the 
Bankruptcy Court, the Reorganized Debtors or the Litigation Trust Oversight Committee, in connection 
with the pursuit of Litigation Trust Causes of Action or objection to General Unsecured Claims, shall 
have, retain, reserve, and be entitled to assert all such Claims, Causes of Action, rights of setoff or 
recoupment, and other legal or equitable defenses as fully as if the Chapter 11 Cases had not been 
commenced, and all of the Debtors’ legal and equitable rights in respect of any Unimpaired Claim may be 
asserted after the Confirmation Date and Effective Date to the same extent as if the Chapter 11 Cases had 
not been commenced.  Notwithstanding the foregoing, the Debtors and the Reorganized Debtors shall not 
retain any Claims or Causes of Action released or barred pursuant to the Plan against the Released Parties.  

10.13. Solicitation of Plan. 

As of and subject to the occurrence of the Confirmation Date:  (a) the Debtors shall be 
deemed to have solicited acceptances of the Plan in good faith and in compliance with the applicable 
provisions of the Bankruptcy Code, including without limitation, sections 1125(a) and (e) of the 
Bankruptcy Code, and any applicable non-bankruptcy law, rule, or regulation governing the adequacy of 
disclosure in connection with such solicitation; and (b) the Debtors and each of their respective directors, 
officers, employees, Affiliates, agents, financial advisors, investment bankers, professionals, accountants, 
and attorneys shall be deemed to have participated in good faith and in compliance with the applicable 
provisions of the Bankruptcy Code in the offer and issuance of any securities under the Plan, and 
therefore are not, and on account of such offer, issuance, and solicitation shall not be, liable at any time 
for any violation of any applicable law, rule, or regulation governing the solicitation of acceptances or 
rejections of the Plan or the offer and issuance of any securities under the Plan. 

10.14. Corporate and Limited Liability Company Action. 

Upon the Effective Date, all actions contemplated by the Plan shall be deemed authorized 
and approved in all respects, including (a) those set forth in Sections 5.5 and 5.6 of the Plan; (b) the 
performance of the RSA; and (c) all other actions contemplated by the Plan (whether to occur before, on, 
or after the Effective Date), in each case, in accordance with and subject to the terms hereof.  All matters 
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provided for in the Plan involving the corporate, limited liability company or partnership structure of the 
Debtors or the Reorganized Debtors, and any corporate, limited liability company or partnership action 
required by the Debtors or the Reorganized Debtors in connection with the Plan shall be deemed to have 
occurred and shall be in effect, without any requirement of further action by the Security holders, 
directors, managers, limited partners or officers of the Debtors or the Reorganized Debtors.  On or (as 
applicable) before the Effective Date, the authorized officers of the Debtors or the Reorganized Debtors, 
as applicable, shall be authorized and directed to issue, execute, and deliver the agreements, documents, 
Securities, and instruments contemplated by the Plan (or necessary or desirable to effect the transactions 
contemplated by the Plan) in the name and on behalf of the Reorganized Debtors, including, but not 
limited to: (i) the Amended Organizational Documents; (ii) the New First Lien Credit Agreement; (iii) the 
New Exit Facility Credit Agreement; (iv) the Litigation Trust Agreement; and (v) any and all other 
agreements, documents, securities, and instruments relating to the foregoing.  The authorizations and 
approvals contemplated by this Section 10.11 shall be effective notwithstanding any requirements under 
non-bankruptcy law. 

ARTICLE XI RETENTION OF JURISDICTION. 

11.1. Retention of Jurisdiction. 

On and after the Effective Date, the Bankruptcy Court shall retain non-exclusive 
jurisdiction over all matters arising in, arising under, and related to the Chapter 11 Cases for, among other 
things, the following purposes: 

(a) to hear and determine motions and/or applications for the assumption or rejection 
of executory contracts or unexpired leases, including Assumption Disputes, and the allowance, 
classification, priority, compromise, estimation, or payment of Claims resulting therefrom; 

(b) to determine any motion, adversary proceeding, application, contested matter, 
and other litigated matter pending on or commenced after the Confirmation Date; 

(c) to ensure that distributions to holders of Allowed Claims are accomplished as 
provided for in the Plan and Confirmation Order and to adjudicate any and all disputes arising from or 
relating to distributions under the Plan, including, cases, controversies, suits, disputes, or Causes of 
Action with respect to the repayment or return of distributions and the recovery of additional amounts 
owed by the holder of a Claim or Interest for amounts not timely paid; 

(d) to consider the allowance, classification, priority, compromise, estimation, or 
payment of any Claim; 

(e) to resolve disputes concerning Disputed Claims or the administration thereof; 

(f) to hear and determine all Fee Claims and Restructuring Expenses; 

(g) to hear and resolve any dispute over the application to any Claim of any limit on 
the allowance of such Claim set forth in sections 502 or 503 of the Bankruptcy Code, other than defenses 
or limits that are asserted under non-bankruptcy law pursuant to section 502(b)(1) of the Bankruptcy 
Code; 

(h) to enter, implement, or enforce such orders as may be appropriate in the event the 
Confirmation Order is for any reason stayed, reversed, revoked, modified, or vacated; 
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(i) to issue injunctions, enter and implement other orders, and take such other 
actions as may be necessary or appropriate to restrain interference by any Entity with the consummation, 
implementation, or enforcement of the Plan, the Confirmation Order, or any other order of the Bankruptcy 
Court; 

(j) to hear and determine any application to modify the Plan in accordance with 
section 1127 of the Bankruptcy Code, to remedy any defect or omission or reconcile any inconsistency in 
the Plan, or any order of the Bankruptcy Court, including the Confirmation Order, in such a manner as 
may be necessary to carry out the purposes and effects thereof; 

(k) to hear and determine disputes arising in connection with the interpretation, 
implementation, or enforcement of the Plan, the Plan Supplement, the Global Settlement, the Litigation 
Trust Agreement, the Confirmation Order, or any agreement, instrument, or other document governing or 
relating to any of the foregoing; 

(l) to take any action and issue such orders as may be necessary to construe, 
interpret, enforce, implement, execute, and consummate the Plan; 

(m) to determine such other matters and for such other purposes as may be provided 
in the Confirmation Order; 

(n) to hear and determine matters concerning state, local, and federal taxes in 
accordance with sections 346, 505, and 1146 of the Bankruptcy Code (including any requests for 
expedited determinations under section 505(b) of the Bankruptcy Code); 

(o) to hear, adjudicate, decide, or resolve any and all matters related to Article X of 
the Plan, including, without limitation, the releases, discharge, exculpations, and injunctions issued 
thereunder; 

(p) to recover all Assets of the Debtors and property of the Debtors’ Estates, 
wherever located;  

(q) to resolve any disputes concerning whether an Entity had sufficient notice of the 
Chapter 11 Cases, the Disclosure Statement, any solicitation conducted in connection with the Chapter 11 
Cases, any bar date established in the Chapter 11 Cases, or any deadline for responding or objecting to a 
Cure Amount, in each case, for the purpose of determining whether a Claim or Interest is discharged 
hereunder or for any other purpose; 

(r) to hear and determine any rights, Claims, or Causes of Action held by or accruing 
to the Reorganized Debtors or the Litigation Trust pursuant to the Bankruptcy Code or pursuant to any 
federal statute or legal theory;  

(s) to enter one or more final decrees closing the Chapter 11 Cases; and 

(t) to hear and determine any other matters related hereto and not inconsistent with 
the Bankruptcy Code and title 28 of the United States Code. 

11.2. Courts of Competent Jurisdiction. 

If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or 
is otherwise without jurisdiction over any matter arising out of the Plan, such abstention, refusal, or 
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failure of jurisdiction shall have no effect upon and shall not control, prohibit, or limit the exercise of 
jurisdiction by any other court having competent jurisdiction with respect to such matter. 

ARTICLE XII MISCELLANEOUS PROVISIONS. 

12.1. Payment of Statutory Fees. 

On the Effective Date and thereafter as may be required, the Reorganized Debtors shall 
pay all fees incurred pursuant to sections 1911 through 1930 of chapter 123 of title 28 of the United States 
Code, together with interest, if any, pursuant to section 3717 of title 31 of the United States Code with the 
Chapter 11 Cases, or until such time as a final decree is entered closing the Chapter 11 Cases, a Final 
Order converting the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code is entered, or a 
Final Order dismissing the Chapter 11 Cases is entered. 

12.2. Substantial Consummation of the Plan. 

On the Effective Date, the Plan shall be deemed to be substantially consummated under 
sections 1101 and 1127(b) of the Bankruptcy Code. 

12.3. Plan Supplement. 

The Plan Supplement shall be filed with the Clerk of the Bankruptcy Court.  Upon its 
filing with the Bankruptcy Court, the Plan Supplement may be inspected in the office of the Clerk of the 
Bankruptcy Court during normal court hours.  Documents included in the Plan Supplement will be posted 
at the website of the Debtors’ notice, claims, and solicitation agent. 

12.4. Request for Expedited Determination of Taxes. 

The Debtors shall have the right to request an expedited determination under section 
505(b) of the Bankruptcy Code with respect to tax returns filed, or to be filed, for any and all taxable 
periods ending after the Commencement Date through the dissolution of the Debtors. 

12.5. Exemption from Certain Transfer Taxes. 

Pursuant to section 1146 of the Bankruptcy Code, (a) the issuance, transfer or exchange 
of any securities, instruments or documents, (b) the creation of any Lien, mortgage, deed of trust, or other 
security interest, (c) the making or assignment of any lease or sublease or the making or delivery of any 
deed or other instrument of transfer under, pursuant to, in furtherance of, or in connection with the Plan, 
including, without limitation, any deeds, bills of sale, or assignments executed in connection with any of 
the transactions contemplated under the Plan or the reinvesting, transfer, or sale of any real or personal 
property of the Debtors pursuant to, in implementation of or as contemplated in the Plan (whether to one 
or more of the Reorganized Debtors or otherwise), (d) the grant of collateral under the New Exit Facility 
and the New First Lien Credit Facility, and (e) the issuance, renewal, modification, or securing of 
indebtedness  by such means, and the making, delivery or recording of any deed or other instrument of 
transfer under, in furtherance of, or in connection with, the Plan, including, without limitation, the 
Confirmation Order, shall not be subject to any document recording tax, stamp tax, conveyance fee, or 
other similar tax, mortgage tax, real estate transfer tax, mortgage recording tax, Uniform Commercial 
Code filing or recording fee, regulatory filing or recording fee, sales tax, use tax, or other similar tax or 
governmental assessment.  Consistent with the foregoing, each recorder of deeds or similar official for 
any county, city, or governmental unit in which any instrument hereunder is to be recorded shall, pursuant 
to the Confirmation Order, be ordered and directed to accept such instrument without requiring the 
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payment of any filing fees, documentary stamp tax, deed stamps, stamp tax, transfer tax, intangible tax, or 
similar tax. 

12.6. Amendments. 

(a) Plan Modifications.  Subject to the terms of the RSA, (i) the Debtors reserve the 
right, in accordance with the Bankruptcy Code and the Bankruptcy Rules, to amend or modify the Plan 
prior to the entry of the Confirmation Order, including amendments or modifications to satisfy section 
1129(b) of the Bankruptcy Code, and (ii) after entry of the Confirmation Order, the Debtors may, upon 
order of the Court, amend, modify or supplement the Plan in the manner provided for by section 1127 of 
the Bankruptcy Code or as otherwise permitted by law, in each case without additional disclosure 
pursuant to section 1125 of the Bankruptcy Code.  In addition, after the Confirmation Date, so long as 
such action does not materially and adversely affect the treatment of holders of Allowed Claims or 
Allowed Interests pursuant to this Plan and subject to the reasonable consent of the Requisite First Lien 
Lenders (and the Creditors’ Committee, solely as it pertains to the Global Settlement or treatment of 
General Unsecured Claims), the Debtors may remedy any defect or omission or reconcile any 
inconsistencies in this Plan or the Confirmation Order with respect to such matters as may be necessary to 
carry out the purposes or effects of this Plan, and any holder of a Claim or Interest that has accepted this 
Plan shall be deemed to have accepted this Plan as amended, modified, or supplemented. 

(b) Other Amendments.  Subject to the terms of the RSA, before the Effective Date, 
the Debtors may make appropriate technical adjustments and modifications to the Plan and the documents 
contained in the Plan Supplement without further order or approval of the Bankruptcy Court. 

12.7. Effectuating Documents and Further Transactions. 

Each of the officers, managers, limited partners or members of the Reorganized Debtors 
is authorized to execute, deliver, file, or record such contracts, instruments, releases, indentures, and other 
agreements or documents and take such reasonable actions as may be necessary or appropriate to 
effectuate and further evidence the terms and conditions of the Plan. 

12.8. Revocation or Withdrawal of Plan. 

Subject to the terms of the RSA, the Debtors reserve the right to revoke or withdraw the 
Plan prior to the Effective Date.  If the Plan has been revoked or withdrawn prior to the Effective Date, or 
if confirmation or the occurrence of the Effective Date does not occur, then:  (a) the Plan shall be null and 
void in all respects; (b) any settlement or compromise embodied in the Plan (including the fixing or 
limiting to an amount any Claim or Interest or Class of Claims or Interests), assumption of executory 
contracts or unexpired leases affected by the Plan, and any document or agreement executed pursuant to 
the Plan shall be deemed null and void; and (c) nothing contained in the Plan shall (i) constitute a waiver 
or release of any Claim by or against, or any Interest in, the Debtors or any other Entity; (ii) prejudice in 
any manner the rights of the Debtors or any other Entity; or (iii) constitute an admission of any sort by the 
Debtors, any Consenting First Lien Lenders, or any other Entity.  This provision shall have no impact on 
the rights of the Consenting First Lien Lenders or the Debtors, as set forth in the RSA, in respect of any 
such revocation or withdrawal. 

12.9. Dissolution of Statutory Committees. 

On the Effective Date, any statutory committee (a “Committee”) formed in these 
Chapter 11 Cases shall dissolve and, on the Effective Date, each member (including each officer, director, 
employee, or agent thereof) of such Committee and each professional retained by such Committee shall 
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be released and discharged from all rights, duties, responsibilities, and obligations arising from, or related 
to, the Debtors, their membership on such Committee, the Plan, or the Chapter 11 Cases, except with 
respect to any matters concerning any Fee Claims held or asserted by any professional retained by such 
Committee. 

12.10. Severability of Plan Provisions. 

If, before the entry of the Confirmation Order, any term or provision of the Plan is held 
by the Bankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court, at the request of the 
Debtors, shall have the power to alter and interpret such term or provision to make it valid or enforceable 
to the maximum extent practicable, consistent with the original purpose of the term or provision held to 
be invalid, void, or unenforceable, and such term or provision shall then be applicable as altered or 
interpreted.  Notwithstanding any such holding, alteration, or interpretation, the remainder of the terms 
and provisions of the Plan will remain in full force and effect and will in no way be affected, impaired or 
invalidated by such holding, alteration, or interpretation.  The Confirmation Order shall constitute a 
judicial determination and shall provide that each term and provision of the Plan, as it may have been 
altered or interpreted in accordance with the foregoing, is (a) valid and enforceable pursuant to its terms, 
(b) integral to the Plan and may not be deleted or modified without the consent of the Debtors or the 
Reorganized Debtors (as the case may be), and (c) nonseverable and mutually dependent. 

12.11. Governing Law. 

Except to the extent that the Bankruptcy Code or other federal law is applicable, or to the 
extent an exhibit hereto or a schedule in the Plan Supplement or a Definitive Document provides 
otherwise, the rights, duties, and obligations arising under the Plan shall be governed by, and construed 
and enforced in accordance with, the laws of the State of New York, without giving effect to the 
principles of conflict of laws thereof; provided, however, that corporate or entity governance matters 
relating to any Debtors or Reorganized Debtors shall be governed by the laws of the state of incorporation 
or organization of the applicable Debtors or Reorganized Debtors. 

12.12. Time. 

In computing any period of time prescribed or allowed by the Plan, unless otherwise set 
forth herein or determined by the Bankruptcy Court, the provisions of Bankruptcy Rule 9006 shall apply. 

12.13. Dates of Actions to Implement the Plan. 

In the event that any payment or act under the Plan is required to be made or performed 
on a date that is not a Business Day, then the making of such payment or the performance of such act may 
be completed on or as soon as reasonably practicable after the next succeeding Business Day, but shall be 
deemed to have been completed as of the required date. 

12.14. Immediate Binding Effect. 

Notwithstanding Bankruptcy Rules 3020(e), 6004(h), 7062, or otherwise, upon the 
occurrence of the Effective Date, the terms of the Plan and Plan Supplement shall be immediately 
effective and enforceable and deemed binding upon and inure to the benefit of the Debtors, the holders of 
Claims and Interests, the Released Parties, and each of their respective successors and assigns, including, 
without limitation, the Reorganized Debtors. 
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12.15. Deemed Acts. 

Subject to and conditioned on the occurrence of the Effective Date, whenever an act or 
event is expressed under the Plan to have been deemed done or to have occurred, it shall be deemed to 
have been done or to have occurred without any further act by any party, by virtue of the Plan and the 
Confirmation Order. 

12.16. Successor and Assigns. 

The rights, benefits, and obligations of any Entity named or referred to in the Plan shall 
be binding on, and shall inure to the benefit of any heir, executor, administrator, successor, or permitted 
assign, if any, of each Entity. 

12.17. Entire Agreement. 

On the Effective Date, the Plan, the Plan Supplement, and the Confirmation Order shall 
supersede all previous and contemporaneous negotiations, promises, covenants, agreements, 
understandings, and representations on such subjects, all of which have become merged and integrated 
into the Plan. 

12.18. Exhibits to Plan. 

All exhibits, schedules, supplements, and appendices to the Plan (including the Plan 
Supplement) are incorporated into and are a part of the Plan as if set forth in full herein. 

12.19. Notices. 

All notices, requests, and demands hereunder to be effective shall be in writing (including 
by electronic transmission) and, unless otherwise expressly provided herein, shall be deemed to have been 
duly given or made when actually delivered as follows: 

(a) If to the Debtors or the Reorganized Debtors: 

Fusion Connect, Inc., 
210 Interstate North Parkway, Suite 300,  
Atlanta, Georgia 30339 
Attn: James P. Prenetta, Jr., Executive Vice President and General Counsel  
Email: JPrenetta@fusionconnect.com 
 
 -and- 

Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, New York 10153 
Attn: Gary T. Holtzer  
 Sunny Singh  
 Gaby Smith 
Telephone: (212) 310-8000 
Email: gary.holtzer@weil.com 
 sunny.singh@weil.com 
 gaby.smith@weil.com 
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(b) If to the Consenting First Lien Lenders: 

Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
 
Attn: Damian S. Schaible 
         Adam L. Shpeen 
Email: damian.schaible.davispolk.com 

adam.shpeen@davispolk.com 
 

After the Effective Date, the Debtors have authority to send a notice to Entities providing 
that, to continue to receive documents pursuant to Bankruptcy Rule 2002, they must file a renewed 
request to receive documents pursuant to Bankruptcy Rule 2002.  After the Effective Date, the Debtors 
and/or the Reorganized Debtors are authorized to limit the list of Entities receiving documents pursuant to 
Bankruptcy Rule 2002 to those Entities who have filed such renewed requests. 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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Dated:  September 3, 2019 

FUSION CONNECT, INC.  
FUSION BCHI ACQUISITION LLC 
FUSION NBS ACQUISITION CORP. 
FUSION LLC 
FUSION MPHC HOLDING CORPORATION  
FUSION MPHC GROUP, INC.  
FUSION CLOUD COMPANY LLC  
FUSION CLOUD SERVICES, LLC  
FUSION CB HOLDINGS, INC.  
FUSION COMMUNICATIONS, LLC  
FUSION TELECOM, LLC  
FUSION TEXAS HOLDINGS, INC.  
FUSION TELECOM OF KANSAS, LLC  
FUSION TELECOM OF OKLAHOMA, LLC  
FUSION TELECOM OF MISSOURI, LLC  
BIRCAN HOLDINGS, LLC  
FUSION MANAGEMENT SERVICES LLC  
FUSION PM HOLDINGS, INC. 

 
By: /s/ James P. Prenetta, Jr.________ 
 Name: James P. Prenetta, Jr.  

Title:   Executive Vice President and              
General Counsel  
 

FUSION TELECOM OF TEXAS LTD., L.L.P.  
 
BY: FUSION TEXAS HOLDINGS, INC., AS 
LIMITED PARTNER 
 
 
By: /s/ James P. Prenetta, Jr.________ 
 Name: James P. Prenetta, Jr.  

Title:   Executive Vice President and              
General Counsel  
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Exhibit A 

Equity Allocation Mechanism 
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EQUITY ALLOCATION MECHANISM1 

Solely with respect to the Reorganization Transaction, on the Effective Date, the allocation of Plan 
consideration to holders of Allowed First Lien Claims will include distributing New Equity Interests and 
Special Warrants pursuant to the terms and conditions set forth herein.  This mechanism also provides 
information regarding when and under what conditions Special Warrants may be exercised for New 
Equity Interests after the Effective Date.2  

A.   GENERAL 

1. Overview.   

a. FCI holds domestic and international Section 214 telecommunications service authority from 
the FCC and a number of FCI’s wholly-owned operating subsidiaries hold domestic Section 
214 authority to provide interstate telecommunications services and to provide international 
telecommunications services pursuant to FCI’s international Section 214 authority.  Fusion 
Cloud Services, LLC holds FCC-issued common carrier radio station licenses and a private 
radio station license.  FCI’s operating subsidiaries also hold various intrastate 
telecommunications authorizations issued by state public utility commissions (“State 
PUCs”).  The FCC and certain State PUCs require that entities holding such authorizations 
obtain prior consent in the event of a material change in the equity ownership of a licensed 
entity,3 which will be triggered upon the issuance of the New Equity Interests and the 
cancellation of the Debtors’ existing equity on the Effective Date. 

b. The applications seeking the FCC’s consent to the transfer of control of the Debtors pursuant 
to the Reorganization Transaction (the “FCC Applications”) require, among other things, the 
disclosure of any entity that will, directly or indirectly, hold ten percent (10%) or more of the 
New Equity Interests on the Effective Date (including affiliated entities whose interests must 
be aggregated under applicable FCC rules).  In addition, under FCC procedures, any transfer 
of control application involving international or domestic 214 authorizations or common 
carrier radio licenses that discloses a non-U.S. holder will be referred to Team Telecom for a 
national security review.  As discussed more fully below, FCI’s common carrier radio station 
authorizations are subject to the restrictions on foreign ownership set forth in Section 310(b) 
of the Communications Act.  Under Section 310(b) of the Communications Act and 
applicable FCC rules, any common carrier licensee that would have non-U.S. ownership 
exceeding twenty-five percent (25%) of its voting or equity interests must first obtain a 
declaratory ruling from the FCC approving such non-U.S. ownership.  The Debtors 

                                                   
 
1  Capitalized terms used but not otherwise defined herein shall have the respective meanings ascribed to such 

terms in the Plan. 
2  For the avoidance of doubt, the procedures set forth in this Equity Allocation Mechanism shall not affect the 

issuance of any securities or other instruments under the Management Incentive Plan, which issuance shall be 
governed by the terms of the Management Incentive Plan.  The individuals that will be eligible to receive 
securities or other instruments under the Management Incentive Plan are (or will be) U.S. Holders (as defined 
herein) and as such, the terms of the Management Incentive Plan will not affect the amount of foreign 
ownership of Reorganized FCI’s securities.  Furthermore, as currently contemplated, the Management Incentive 
Plan will not result in a distribution of ten percent (10%) or more of direct or indirect economic interests in 
Reorganized FCI to any individual Management Incentive Plan participant.  As such, the issuance of securities 
under the Management Incentive Plan will not affect the amount of reportable interest as described herein.  

3     The threshold for this requirement varies among State PUCs. 
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understand that non-U.S. holders represent significantly more than twenty-five percent (25%) 
of the holders of Allowed First Lien Claims.  Because it is anticipated that a referral to Team 
Telecom or the filing of a Petition for Declaratory Ruling would delay the receipt of FCC 
approval of the FCC Applications, Special Warrants will be issued to enable FCI to emerge 
from bankruptcy with an ownership structure in which (i) less than twenty-five percent (25%) 
of the voting and equity interests are held by non-U.S. entities and (ii) only one U.S. entity, 
Telecom Holdings, LLC (“Telecom Holdings”), will hold ten percent (10%) or more of the 
New Equity Interests on the Effective Date.  The remainder of the New Equity Interests to be 
issued on the Effective Date will be held by certain holders of Allowed First Lien Claims, 
none of whom will hold New Equity Interests that represent voting or equity interests of ten 
percent (10%) or more of Reorganized FCI.   

c. As a result of these considerations, on the Effective Date, Telecom Holdings will hold over 
fifty percent (50%) of the New Equity Interests and will have de jure control of Reorganized 
FCI.  The Debtors have submitted the FCC Applications to obtain consent to the ownership 
changes described herein in addition to submitting applications to the requisite State PUCs.   

2. Ownership Certification.  In order to determine the proper distribution of New Equity Interests and 
Special Warrants on the Effective Date, each eligible holder of an Allowed First Lien Claim will be 
required to provide an Ownership Certification by the Ownership Certification Deadline. 

3. FCC Foreign Ownership Rules and Practices.  

a. The Communications Act as well as the FCC’s foreign ownership rules and practices impose 
certain reporting requirements related to, restrictions on, and special treatment of carriers and 
common carrier radio station licenses in cases where foreign ownership or foreign control of 
an authorized carrier is proposed. 
 

b. Section 310 of the Communications Act prohibits foreign individuals and foreign entities 
from having direct or indirect equity ownership or voting rights totaling more than twenty-
five percent (25%) in a U.S. corporation that controls a U.S. broadcast, common carrier, or 
aeronautical fixed or en route radio station licensee (“Licensee”), unless the FCC authorizes 
aggregate foreign equity ownership or voting interests to exceed the twenty-five percent 
(25%) limitation by granting a declaratory ruling in response to the filing of a Petition for 
Declaratory Ruling by the applicable Licensee.  In addition, if the parent company of a 
Licensee already has, or proposes to have, foreign ownership that exceeds the twenty-five 
percent (25%) foreign ownership limitation, any entity that has or would receive in excess of 
either five percent (5%) or, in certain cases, ten percent (10%) of the equity or voting rights in 
the Licensee’s parent company must receive prior specific approval from the FCC (a 
“Specific Approval”).  The determination of whether the five percent (5%) or ten percent 
(10%) Specific Approval threshold applies to an entity is determined pursuant to the FCC 
foreign ownership rules.  To ensure compliance with the twenty-five percent (25%) 
limitation, the distribution of New Equity Interests and/or Special Warrants to holders of 
Allowed First Lien Claims is being structured in a manner that will prevent the aggregate 
foreign equity ownership or aggregate foreign voting percentage in Reorganized FCI from 
exceeding twenty-two and one-half percent (22.5%) (the “22.5 Percent Limitation”).  Any 
distribution in contravention of the preceding sentence shall be deemed automatically 
adjusted to the minimum extent necessary to comply with this limitation. 
 

c. Section 214 of the Communications Act requires a U.S. company that holds domestic and 
international Section 214 telecommunications service authority to disclose the identity of all 
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direct or indirect holders of ten percent (10%) or more of the equity or voting rights in such 
company when applying for authority or consent to a transfer of control or assignment.  To 
ensure that this threshold is not exceeded, except in connection with the distribution of New 
Equity Interests to Telecom Holdings, the distribution of New Equity Interests to any holders 
of Allowed First Lien Claims is being limited to nine and three-quarters percent (9.75%) of 
the equity or voting percentage of Reorganized FCI (the “9.75 Percent Limitation”).  Any 
distribution of New Equity Interests that would contravene the 9.75 Percent Limitation shall 
be deemed automatically adjusted to the minimum extent necessary to comply with this 
limitation. 
 

d. In determining foreign ownership for distributions of New Equity Interests on the Effective 
Date, FCI will rely on the information provided in each holder’s Ownership Certification.  
FCI will treat any holder that does not (i) timely deliver an Ownership Certification by the 
Ownership Certification Deadline or (ii) deliver an Ownership Certification that allows FCI 
to clearly determine such holder’s foreign ownership as a one hundred percent (100%) 
foreign-owned, non-U.S. holder; provided, that FCI shall have discretion, in consultation with 
counsel to the First Lien Lender Group, to treat any Ownership Certification delivered after 
the Ownership Certification Deadline but prior to the Effective Date as if such Ownership 
Certification had been delivered prior to the Ownership Certification Deadline if FCI 
reasonably believes, after consulting with counsel to the First Lien Lender Group, that doing 
so will not delay the receipt of FCC Approval or the occurrence of the Effective Date. 

 
4. Aggregation of Interests.  In determining whether a holder of Allowed First Lien Claims would 

exceed or cause FCI to exceed the 9.75 Percent Limitation, a holder will be attributed with any equity 
held by another holder under common ownership or control or whose interests otherwise would be 
aggregated under the FCC’s ownership attribution rules or foreign ownership rules, as applicable.  

5. Compliance with the Communications Act and FCC Rules.  All distributions made on the Effective 
Date and, thereafter, all exercises of Special Warrants for New Equity Interests, shall be subject, as 
applicable, to the Communications Act, the FCC’s foreign ownership rules, the FCC’s rules 
concerning ownership and control of radio station licenses, and the FCC’s rules governing Section 
214 authority.  To the extent the Communications Act and applicable FCC rules require approval 
from or notice to the FCC regarding changes in ownership interests resulting from any such 
distribution or exercise, no such distribution or exercise shall be made until all required approvals 
from or notices to the FCC have been obtained or made.  

6. Threshold Compliance.  All distributions made on the Effective Date and, thereafter, all exercises of 
Special Warrants, shall be subject to, as applicable, the 22.5 Percent Limitation, 9.75 Percent 
Limitation, and any limitations set forth in the Special Warrants, unless and until the FCC grants the 
Petition for Declaratory Ruling and/or other approvals necessary to enable holders of New Equity 
Interests and/or Special Warrants to exceed those limits, and are, in all cases, subject to the provisions 
of the Communications Act and applicable FCC rules. 

B.   ALLOCATION OF NEW EQUITY INTERESTS AND SPECIAL WARRANTS 

The distribution of New Equity Interests on and as of the Effective Date shall be as follows: 

1. First, each holder of an Allowed First Lien Claim that (i) timely delivers an Ownership 
Certification by the Ownership Certification Deadline (or delivers an Ownership Certification 
that FCI determines in its discretion to treat as timely pursuant to Section A.3(d) herein) and 
(ii) certifies therein that its foreign ownership, as calculated in accordance with FCC rules, is 
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zero, and is thus a “U.S. Holder”, shall receive New Equity Interests on the Effective Date, 
provided, that, in all cases, (x) all holders other than Telecom Holdings shall be subject to the 
9.75 Percent Limitation., (y) Telecom Holdings shall receive more than fifty percent (50%) of the 
New Equity Interests, and (z) to the extent that a U.S. Holder does not receive its full pro rata 
share of the distribution in the form of New Equity Interests, it shall receive the remainder of its 
distribution in the form of Special Warrants. 

2. Second, each holder of an Allowed First Lien Claim that (i) (A) timely delivers an Ownership 
Certification by the Ownership Certification Deadline (or delivers an Ownership Certification 
that FCI determines in its discretion to treat as timely pursuant to Section A.3(d) herein) and (B) 
certifies therein that its foreign ownership, calculated in accordance with FCC rules, is greater 
than zero,  (ii) does not timely deliver, and FCI is not treating as having timely delivered pursuant 
to Section A.3(d) herein, an Ownership Certification by the Ownership Certification Deadline, or 
(iii) delivers an Ownership Certification that does not allow FCI to determine such holder’s 
foreign ownership (with respect to sections (A)–(C) herein, each a “Non-U.S. Holder,” and 
collectively, the “Non-U.S. Holders”) shall, on the Effective Date, receive a combination of New 
Equity Interests and Special Warrants, as determined on a pro rata basis based on the amount of 
its Allowed First Lien Claim subject, in each case, to the satisfaction of the 9.75 Percent 
Limitation and 22.5 Percent Limitation. 

3. Third, Special Warrants may be exercised only on or after the Exercise Date,4 subject to the terms 
and conditions set forth in Section C herein.  

C.   POST-EFFECTIVE DATE DECISIONS 

Subject to the terms of the Special Warrants, if the FCC issues a Declaratory Ruling,5 any exercise or 
deemed exercise of the Special Warrants by a Non-U.S. Holder thereafter shall be made as follows on the 
Exercise Date: 

1. 100% Foreign Ownership.  If the FCC adopts a Declaratory Ruling allowing one hundred percent 
(100%) foreign ownership of Reorganized FCI (the “100% Declaratory Ruling”), then all Non-U.S. 
Holders that complete and deliver an Ownership Certification that is satisfactory to Reorganized FCI 
shall be deemed to have exercised their Special Warrants on the Exercise Date and shall receive the 
corresponding number of New Equity Interests; provided, however, that a Non-U.S. Holder of Special 
Warrants may not hold more than five percent (5%) of the New Equity Interests until the requisite 
Specific Approval has been obtained from the FCC. 
 

                                                   
 
4     “Exercise Date” shall mean a date occurring within five (5) business days after the following conditions have 

been satisfied:  (i) for any common carrier radio station licenses held by Fusion Cloud Services, LLC on the 
Exercise Date, (A) the FCC has granted the requisite approvals under Section 310 of the Communications Act 
for the transfer of control of a wireless license that will arise from the exercise of the Special Warrants and (B) 
the Declaratory Ruling is granted to allow Reorganized FCI or its affiliates, as applicable, to exceed twenty-five 
percent (25%) foreign ownership, and any required Specific Approvals have been obtained; (ii) the FCC has 
issued all other requisite approvals for the transfer of control of Reorganized FCI that will arise from the 
exercise of the Special Warrants; and (iii) the State PUCs grant any requisite approvals for the change of 
ownership that will arise from the exercise of the Special Warrants. 

5  The Petition for Declaratory Ruling submitted to the FCC shall seek Specific Approval for any Non-U.S. 
Holder that is anticipated to hold more than five percent (5%) of the New Equity Interests upon exercising the 
Special Warrants. 
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2. Foreign Ownership Between 25% and 100%.  If the FCC adopts a Declaratory Ruling allowing 
foreign ownership of Reorganized FCI between twenty-five percent (25%) and ninety-nine and nine-
tenths percent (99.9%) (the “Partial Declaratory Ruling Percentage” and the “Partial Declaratory 
Ruling”), then each Non-U.S. Holder of Special Warrants that completes and delivers an Ownership 
Certification that is satisfactory to Reorganized FCI will have all or a portion of its Special Warrants 
exercised and converted into New Equity Interests on the Exercise Date, according to the following 
principles: 

 
a. each such Non-U.S. Holder’s ownership of New Equity Interests, after giving effect to this 

Section C.2(a), shall be maximized to the extent possible taking into account such Non-U.S. 
Holder’s foreign equity and voting percentage and Reorganized FCI’s aggregate foreign 
equity and voting percentage upon completion of all such exercises; provided, however, that 
Non-U.S. Holders of Special Warrants may not hold more than five percent (5%) of the New 
Equity Interests until the requisite Specific Approval has been obtained from the FCC; 
 

b. each such Non-U.S. Holder shall be entitled to receive New Equity Interests corresponding to 
its domestic equity percentage and/or its domestic voting percentage, as determined by 
Reorganized FCI; and 
 

c. after taking into account the exercise of the Special Warrants pursuant to the principle set 
forth in Section C.2(b), the remaining Special Warrants held by each such Non-U.S. Holder 
shall be exercised on a pro rata basis based upon the aggregate number of Special Warrants 
held by all such Non-U.S. Holders after giving effect to the exercise of Special Warrants 
pursuant to the principle set forth in Section C.2.(b) into New Equity Interests. 

  
3. Foreign Ownership in the Absence of a Declaratory Ruling.  If the FCC does not issue a Declaratory 

Ruling, then Non-U.S. Holders may not elect to exercise their Special Warrants and must either hold 
such Special Warrants or transfer them, except to the extent that Reorganized FCI reasonably 
determines that such exercise will not cause a violation of the 22.5 Percent Limitation, 9.75 Percent 
Limitation, or any other limitations on equity or voting ownership set forth in the Special Warrants.   
 

4. Required Applications.  In each of Sections C(1)-(3) above, because the proposed exercise of Special 
Warrants will cause Telecom Holdings to hold less than fifty percent (50%) of the ownership of 
Reorganized FCI, Reorganized FCI shall file the requisite applications under Sections 214 and 310 of 
the Communications Act and the requisite State PUC applications for consent to the transfer of 
control of Reorganized FCI.  If the exercise of Special Warrants would result in a holder owning ten 
percent (10%) or more of the New Equity Interests, Reorganized FCI shall disclose the identity of 
such holder in the requisite applications.  The FCC and applicable State PUCs must grant such 
applications as a condition to a holder of a Special Warrant exercising its rights thereunder. 
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RESTRUCTURING SUPPORT AGREEMENT 

This RESTRUCTURING SUPPORT AGREEMENT (this “Agreement”), dated 
as of June 3, 2019, is entered into by and among:   

(i) Fusion Connect, Inc. (“Fusion”) and its direct and indirect U.S. 
subsidiaries (each, a “Company Party” and collectively, including Fusion, 
the “Company Parties”); and 

(ii) each undersigned First Lien Lender (as defined herein, and, together with 
their respective successors and permitted assigns and any subsequent First 
Lien Lender that becomes a party hereto in accordance with the terms 
hereof, the “Consenting First Lien Lenders”). 

Each Company Party, each Consenting First Lien Lender, and any subsequent 
Person that becomes a party hereto in accordance with the terms hereof are referred to herein as 
the “Parties” and individually as a “Party.”  

WHEREAS, the Parties have agreed to the Restructuring Transactions (as 
defined herein) consistent with the terms and subject to the conditions set forth herein, including 
in the Term Sheet (as defined herein), which are the product of arms’-length, good faith 
discussions between the Parties and their respective professionals; 

WHEREAS, as of the date hereof, the Consenting First Lien Lenders in the 
aggregate hold, or act as the nominee, investment adviser, sub-adviser, or investment manager to 
entities that (x) hold, as of the date hereof, in excess of 66 2/3% of the aggregate outstanding 
principal amount of the First Lien Loans (as defined herein) and (y) constitute the Requisite 
Lenders (as defined in the Credit Agreement);  

WHEREAS, the Parties desire to express to each other their mutual support and 
commitment in respect of the matters discussed in this Agreement and in the Term Sheet.  

NOW, THEREFORE, in consideration of the premises and the mutual covenants 
and agreements set forth herein, and for other good and valuable consideration, the receipt and 
sufficiency of which are hereby acknowledged, the Parties, intending to be legally bound, agree 
as follows: 
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1. Certain Definitions. 

Capitalized terms used but not defined in this Agreement shall have the meaning 
ascribed to them in the restructuring term sheet attached hereto as Exhibit A (together with all 
schedules, exhibits, and annexes attached thereto, and as may be modified in accordance with 
Section 9 hereof, the “Term Sheet”).  

As used in this Agreement, the following terms have the following meanings: 

(a) “Administrative Agent” means Wilmington Trust, National Association, 
in its capacity as administrative agent under the Credit Agreement, and its successors and 
assigns. 

(b) “Alternative Transaction” means any plan, dissolution, winding up, 
liquidation, sale or disposition, reorganization, merger or restructuring of the Company 
Parties or their assets other than the Restructuring Transactions, as set forth in the Term 
Sheet. 

(c) “Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. 
§§ 101, et seq., as amended from time to time. 

(d) “Bankruptcy Court” means the United States Bankruptcy Court for the 
Southern District of New York having jurisdiction over the Chapter 11 Cases. 

(e) “Bidding Procedures” means the procedures governing the auction and 
Sale Process in the form attached to the Term Sheet as Schedule 3. 

(f) “Bidding Procedures Motion” means a motion filed by the Debtors with 
the Bankruptcy Court for entry of the Bidding Procedures Order. 

(g) “Bidding Procedures Order” means an order (i) approving the Bidding 
Procedures, (ii) setting dates for the submission of bids and the auction (if any) in 
accordance with the Bidding Procedures, and (iii) granting related relief.   

(h) “Claim” has the meaning set forth in the Bankruptcy Code. 

(i) “Commencement Date” means the date that the Debtors commence the 
Chapter 11 Cases.   

(j) “Confirmation Order” means an order of the Bankruptcy Court 
confirming the Plan.   

(k)  “Credit Agreement” means that certain First Lien Credit and Guaranty 
Agreement, dated as of May 4, 2018 (as amended, restated, amended and restated, 
supplemented, or otherwise modified from time to time in accordance with the terms 
thereof), by and among Fusion, as the borrower, certain subsidiaries of Fusion, as 
guarantors, the Administrative Agent, and the lenders party thereto. 
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(l) “Definitive Documents” means the documents (including any related 
orders, agreements, instruments, schedules or exhibits) that are contemplated by the Term 
Sheet and that are otherwise necessary or desirable to implement, or otherwise relate to 
the Restructuring Transactions, including, without limitation:  (i) the Plan; (ii) the 
Bidding Procedures; (iii) the Bidding Procedures Motion; (iv) the Bidding Procedures 
Order; (v) the Disclosure Statement; (vi) the Disclosure Statement Motion; (vii) the 
Disclosure Statement Order; (viii) the Plan Solicitation Materials; (ix) the Confirmation 
Order; (x) the motion seeking approval by the Bankruptcy Court of the DIP Facility and 
the DIP Orders (including any declarations or affidavits submitted in support thereof) 
(the “DIP Motion”); (xi) the interim and final orders of the Bankruptcy Court approving 
the DIP Motion (the “Interim DIP Order” and the “Final DIP Order,” respectively), 
(xii) those motions and proposed orders that the Company Parties file on or after the 
Commencement Date and seek to have heard on an expedited basis at the “First Day 
Hearing”, including for the avoidance of doubt, the first day declaration (the “First Day 
Pleadings”); (xiii) those motions and proposed court orders that the Company Parties file 
and seek to have heard at the “Second Day Hearing”, including final orders in respect of 
those First Day Pleadings where only interim relief is provided at the “First Day Hearing” 
(the “Second Day Pleadings”); (xiv) all documents or agreements relating to the Sale 
Transaction,; (xv) the New Exit Credit Agreement and material documents related 
thereto; (xvi) the New First Lien Term Loan Credit Agreement and material documents 
related thereto; (xvii) the Plan Supplement; (xviii) the organizational documents and all 
other governing documents and agreements of the reorganized Company Parties, as 
applicable, including any stockholders’ agreement and/or a registration rights agreement, 
in each case, with respect to the equity interests in Reorganized FCI; and (xix) any other 
material (with materiality determined in the reasonable discretion of the Requisite First 
Lien Lenders’ advisors, in consultation with the Debtors’ advisors) agreements, motions, 
pleadings, briefs, applications, orders, and other filings with the Bankruptcy Court related 
to the Restructuring Transactions.  Each of the Definitive Documents shall contain terms 
and conditions consistent with this Agreement and the Term Sheet, and shall otherwise be 
reasonably acceptable to the Required Parties, including with respect to any 
modifications, amendments, or supplements to such Definitive Documents at any time 
during the RSA Support Period; provided, that the terms of the Plan, the Plan 
Supplement, the Plan Solicitation Materials, the Disclosure Statement, the Disclosure 
Statement Motion, the Disclosure Statement Order, the Confirmation Order, the Bidding 
Procedures, the Bidding Procedures Order, the DIP Credit Agreement, the DIP Motion, 
and the DIP Orders shall be acceptable to the Requisite First Lien Lenders. 

(m) “DIP Backstop Commitment” has the meaning set forth in Section 4(e) of 
this Agreement.   

(n) “DIP Backstop Party” has the meaning set forth in Section 4(e) of this 
Agreement. 

(o) “DIP Commitment” has the meaning set forth in Section 4(e) of this 
Agreement. 
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(p) “DIP Commitment Party” has the meaning set forth in Section 4(e) of this 
Agreement. 

(q) “DIP Credit Agreement” means the credit agreement evidencing the DIP 
Facility. 

(r) “DIP Facility” means the debtor-in-possession term loan facility to be 
provided to the Company Parties consistent with the terms set forth in the DIP Term 
Sheet and in accordance with the terms, and subject in all respects to the conditions, as 
set forth in the DIP Credit Agreement and pursuant to the terms and conditions of the DIP 
Orders. 

(s) “DIP Orders” means, collectively, the Interim DIP Order and the Final 
DIP Order. 

(t) “DIP Term Sheet” means the term sheet setting forth the material terms of 
the DIP Facility attached to the Term Sheet as Schedule 1. 

(u) “Disclosure Statement” means the disclosure statement in respect of the 
Plan, including all exhibits and schedules thereto. 

(v) “Disclosure Statement Motion” means the motion seeking approval of the 
Disclosure Statement. 

(w) “Disclosure Statement Order” means an order of the Bankruptcy Court 
approving the Disclosure Statement, the Plan Solicitation Materials, and the solicitation 
of the Plan. 

(x)  “FCC” means the Federal Communications Commission, including any 
official bureau or division thereof acting on delegated authority, and any successor 
governmental agency performing functions similar to those performed by the Federal 
Communications Commission. 

(y) “FCC Applications” means collectively, each application, petition, or 
other request filed with the FCC in connection with the Restructuring Transactions. 

(z) “FCC Approval” means the FCC’s grant of the FCC Applications, which 
grant shall have become a FCC Final Order, subject to the right of the Requisite First 
Lien Lenders to waive the requirement that such grant shall have become a FCC Final 
Order. 

(aa) “FCC Final Order” means an FCC action or decision as soon as (i) the 
time has passed within which any related petition for reconsideration or application for 
review (including any related requests for stay) must be filed and no such petition or 
application has been filed, (ii) if any related initial petition for reconsideration or 
application for review has been filed (including any related requests for stay), the FCC 
(including through delegated authority) has made a disposition of such filing(s) that does 
not overturn or nullify the original action or decision, and (iii) the deadline for filing any 
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appeal that may be designated by statute or rule has passed, and no appeal is pending or 
in effect.  

(bb) “FCC Pro Forma Applications” means, collectively, each application, 
petition or other request required to be filed with the FCC as a result of the Company 
Parties’ commencement of the Chapter 11 Cases. 

(cc) “First Lien Lender” means any Lender under the Credit Agreement, each 
in its capacity as such. 

(dd) “First Lien Loan” means any outstanding loan issued and other credit 
extended under the Credit Agreement. 

(ee) “Forbearance Agreement” means that certain forbearance agreement, 
dated as of April 15, 2019 (as amended, modified, or otherwise supplemented from time 
to time) among Fusion, as borrower, the other Company Parties as guarantors, and the 
Forbearing Lenders (as defined in the Forbearance Agreement).  

(ff) “Governmental Authority” means any federal, state, local or other 
governmental regulatory authority having jurisdiction over the Company Parties, 
including, without limitation, state public service and public utility commissions. 

(gg) “Governmental Approval” means the approval of any Governmental 
Authority having jurisdiction over the Company Parties required in connection with the 
Restructuring Transactions. 

(hh) “Individual Support Period” means, as to a Consenting First Lien Lender, 
the period commencing on the later of (x) Support Effective Date and (y) the date upon 
which such Consenting First Lien Lender became a Party to this Agreement, and ending 
on the earlier of (i) the date on which this Agreement is terminated in accordance with 
Section 5, (ii) the date on which this Agreement is terminated with respect to such 
Consenting First Lien Lender in accordance with Section 5, (iii) the date on which such 
Consenting First Lien Lender becomes a Non-Consenting First Lien Lender (as defined 
herein) in accordance with Section 9, and (iv) the Plan Effective Date. 

(ii) “New First Lien Term Loan Term Sheet” means the term sheet setting 
forth the material terms of the New First Lien Term Loan attached to the Term Sheet as 
Schedule 2. 

(jj) “Outside Commencement Date” means June 3, 2019. 

(kk)  “Person” means any “person” as defined in section 101(41) of the 
Bankruptcy Code, including, without limitation, any individual, corporation, limited 
liability company, partnership, joint venture, association, joint-stock company, trust, 
unincorporated organization or government or any agency or political subdivision thereof 
or other entity. 
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(ll) “Plan” means a chapter 11 plan of reorganization implementing the 
Restructuring Transactions. 

(mm) “Plan Effective Date” means the date upon which all conditions precedent 
to the effectiveness of the Plan have been satisfied or are expressly waived in accordance 
with the terms thereof, as the case may be. 

(nn) “Plan Solicitation Materials” means the ballots and other related 
materials to be distributed in connection with the solicitation of acceptances of the Plan. 

(oo) “Plan Supplement” means the supplement to the Plan comprised of 
documents, forms of documents, schedules, and/or exhibits to be filed by the Company 
Parties with the Bankruptcy Court. 

(pp) “Required Parties” means each of (i) Fusion and (ii) the Requisite First 
Lien Lenders. 

(qq) “Requisite DIP Commitment Parties” means, as of the date of 
determination, DIP Commitment Parties holding at least a majority in aggregate principal 
amount of the DIP Commitments held by the DIP Commitment Parties as of such date. 

(rr) “Requisite First Lien Lenders” means, as of the date of determination, 
Consenting First Lien Lenders holding at least a majority in aggregate principal amount 
outstanding of the First Lien Loans held by the Consenting First Lien Lenders as of such 
date. 

(ss) “Restructuring Transactions” means all acts, events, and transactions 
contemplated by, required for, and taken to implement the Restructuring pursuant to the 
Definitive Documents, and this Agreement, each in the singular and collectively, as 
applicable. 

(tt) “RSA Support Period” means the period commencing on the Support 
Effective Date and ending on the earlier of (i) the date on which this Agreement is 
terminated in accordance with Section 5 and (ii) the Plan Effective Date. 

(uu)  “SEC” means the Securities and Exchange Commission. 

(vv) “Securities Act” means the Securities Act of 1933, as amended. 

(ww) “Support Effective Date” means the date on which the counterpart 
signature pages to this Agreement have been executed and delivered by the Company 
Parties and Consenting First Lien Lenders (i) holding at least 66 2/3% in aggregate 
principal amount outstanding of the First Lien Loans and (ii) representing the Requisite 
First Lien Lenders. 
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2. Term Sheet. 

The Term Sheet is expressly incorporated herein by reference and made part of 
this Agreement as if fully set forth herein.  The Term Sheet, including the schedules, annexes 
and exhibits thereto, sets forth certain material terms and conditions of the Restructuring 
Transactions.  Notwithstanding anything else in this Agreement to the contrary, in the event of 
any inconsistency between this Agreement and the Term Sheet (including the attachments 
thereto, as applicable), the Term Sheet (including the attachments thereto, as applicable) shall 
control.   

3. Agreements of the Consenting First Lien Lenders. 

(a) Agreement to Support.  During the Individual Support Period with respect 
to such Consenting First Lien Lender, subject to the terms and conditions hereof, each of 
the Consenting First Lien Lenders agrees, severally and not jointly, that it shall: 

(i) use its commercially reasonable efforts to support the 
Restructuring and the Restructuring Transactions, to act in good faith and to take any and 
all reasonable actions necessary to consummate the Restructuring and the Restructuring 
Transactions, in a manner consistent with this Agreement; 

(ii) not direct the Administrative Agent to take any action inconsistent 
with the Consenting First Lien Lenders’ obligations under this Agreement, and, if the 
Administrative Agent takes any action inconsistent with the Consenting First Lien 
Lenders’ obligations under this Agreement, the Consenting First Lien Lenders shall direct 
and use their commercially reasonable efforts to cause the Administrative Agent to cease, 
withdraw, and refrain from taking any such action; 

(iii) timely vote (pursuant to the Plan) or cause to be voted all of its 
Claims (including on account of any claims other than those relating to the Credit 
Agreement, owned or controlled by such Consenting First Lien Lender) to accept the 
Plan by delivering its duly executed and completed ballot or ballots, as applicable, 
accepting the Plan on a timely basis following commencement of the solicitation of 
acceptances of the Plan in accordance with sections 1125 and 1126 of the Bankruptcy 
Code; 

(iv) negotiate in good faith with the Company Parties the forms of the 
Definitive Documents and, subject to the consent thresholds specified herein, execute the 
Definitive Documents (to the extent such Consenting First Lien Lender is a party 
thereto); 

(v) not change or withdraw its votes to accept the Plan (or cause or 
direct such vote to be changed or withdrawn); provided, however, that such vote shall, 
without any further action by the applicable Consenting First Lien Lender, be deemed 
automatically revoked (and, upon such revocation, deemed void ab initio) by the 
applicable Consenting First Lien Lender at any time following the expiration of the 
Individual Support Period with respect to such Consenting First Lien Lender;  
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(vi) other than in respect of any such rights preserved under Section 
3(d) below, not directly or indirectly, through any Person, take any action, including 
initiating (or encouraging any other Person to initiate) any legal proceeding, that is 
inconsistent with or that would reasonably be expected to prevent, interfere with, delay, 
or impede the consummation of the Restructuring or Restructuring Transactions, 
including the approval of the DIP Motion, the entry of the DIP Orders, the approval of 
the Bidding Procedures Motion, the entry of the Bidding Procedures Order, the approval 
of the Disclosure Statement, or the solicitation of votes on, and confirmation of, the Plan;   

(vii) to the extent any legal or structural impediment arises that would 
prevent, hinder, or delay the consummation of the Restructuring Transactions, negotiate 
in good faith appropriate additional or alternative provisions to address any such 
impediment; 

(viii) use its commercially reasonable efforts to obtain any and all 
required regulatory and third-party approvals for such Consenting First Lien Lender to 
consummate the Restructuring Transactions and to support the Company Parties in 
connection with the same; 

(ix) support and take all reasonable actions necessary or reasonably 
requested by the Company Parties to confirm such Consenting First Lien Lender’s 
support for the Bankruptcy Court’s approval of the Plan and Disclosure Statement, the 
solicitation of votes on the Plan by the Company Parties, and the confirmation and 
consummation of the Plan and the Restructuring Transactions; and 

(x) prior to the Commencement Date, (A) agree not, and not request or 
direct the Administrative Agent to, (x) accelerate all of the First Lien Loans and the 
Obligations (as defined in the Credit Agreement) related thereto or (y) exercise any other 
rights or remedies available to the Administrative Agent or to such Consenting First Lien 
Lender pursuant to Section 8.1 of the Credit Agreement or Section 5.01 of the Pledge and 
Security Agreement (as defined in the Credit Agreement) forbear and (B) direct the 
Administrative Agent to abstain from taking any of the actions described in clause 
(A) above. 

(b) Transfers.   

(i) Each Consenting First Lien Lender agrees that, for the duration of 
the Individual Support Period, with respect to such Consenting First Lien Lender, it shall 
not sell, transfer, loan, issue, participate, pledge, hypothecate, assign or otherwise dispose 
of (other than ordinary course pledges or swaps) (each, a “Transfer”), directly or 
indirectly, in whole or in part, any of its Claims, including any beneficial ownership in 
any such Claims,1 or any option thereon or any right or interest therein, unless the 
transferee thereof either (A) is a Consenting First Lien Lender (with respect to a Transfer 

                                                 
1  As used herein, the term “beneficial ownership” means the direct or indirect economic ownership of, and/or 

the power, whether by contract or otherwise, to direct the exercise of the voting rights and the disposition of, 
any Claims subject to this Agreement or the right to acquire such Claims. 
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by a Consenting First Lien Lender) or (B) prior to such Transfer, agrees in writing for the 
benefit of the Parties to become a Consenting First Lien Lender and to be bound by all of 
the terms of this Agreement applicable to Consenting First Lien Lenders (including with 
respect to any and all Claims it already may hold against or in the Company Parties prior 
to such Transfer) by executing a joinder agreement, a form of which is attached hereto as 
Exhibit B (a “Joinder Agreement”), which shall include making the representations and 
warranties of the Consenting First Lien Lenders set forth in Section 7 of this Agreement 
to each other Party to this Agreement, and delivering an executed copy thereof within 
two (2) business days of such execution, to (1) Weil, Gotshal and Manges LLP (“Weil”), 
as counsel to the Company Parties and (2) Davis Polk & Wardwell LLP (“Davis Polk”), 
as counsel to the Ad Hoc First Lien Lender Group, in which event (x) the transferee shall 
be deemed to be a Consenting First Lien Lender hereunder to the extent of such 
Transferred Claims and (y) the transferor shall be deemed to relinquish its rights (and be 
released from its obligations) under this Agreement to the extent of and solely with 
respect to such transferred Claims (but not with respect to any other Claims or equity 
interests acquired or held by such transferor) (such Transfer, a “Permitted Transfer” and 
such party to such Permitted Transfer, a “Permitted Transferee”).  Each Consenting First 
Lien Lender agrees that any Transfer of any Claim that does not comply with the terms 
and procedures set forth herein shall be deemed void ab initio, and the Company Parties 
and each other Consenting First Lien Lender shall have the right to enforce the voiding of 
such Transfer. 

(ii) Notwithstanding anything to the contrary herein, (A) a Qualified 
Marketmaker2 that acquires any Claims subject to this Agreement held by a Consenting 
First Lien Lender with the purpose and intent of acting as a Qualified Marketmaker for 
such Claims, shall not be required to become a party to this Agreement as a Consenting 
First Lien Lender, if such Qualified Marketmaker Transfers such Claims (by purchase, 
sale, assignment, or other similar means) within the earlier of ten (10) business days of its 
acquisition and the plan voting deadline to a Permitted Transferee and the Transfer 
otherwise is a Permitted Transfer; provided, that a Qualified Marketmaker’s failure to 
comply with this Section 3(b) shall result in the Transfer of such Claims to such 
Qualified Marketmaker being deemed void ab initio, and (B) to the extent any Party is 
acting solely in its capacity as a Qualified Marketmaker, it may Transfer any ownership 
interests in the Claims that it acquires from a holder of Claims that is not a Consenting 
First Lien Lender to a transferee that is not a Consenting First Lien Lender at the time of 
such Transfer without the requirement that the transferee be or become a signatory to this 
Agreement or execute a Joinder Agreement. 

(iii) This Section 3(b) shall not impose any obligation on the Company 
Parties to issue any “cleansing letter” or otherwise publicly disclose information for the 

                                                 
2  As used herein, the term “Qualified Marketmaker” means an entity that (a) holds itself out to the public, the 

syndicated loan market, or the applicable private markets as standing ready in the ordinary course of business 
to purchase from customers and sell to customers claims against, or equity interests in, the Company (including 
First Lien Loans), or enter with customers into long and short positions in claims against the Company, in its 
capacity as a dealer or market maker in such claims and (b) is, in fact, regularly in the business of making a 
market in claims against issuers or borrowers (including term, loans, or debt or equity securities). 
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purpose of enabling a Consenting First Lien Lender to Transfer any Claims.  
Notwithstanding anything to the contrary herein, to the extent the Company Parties and 
another Party have entered into a separate agreement with respect to the issuance of a 
“cleansing letter” or other public disclosure of information, the terms of such 
confidentiality agreement shall continue to apply and remain in full force and effect 
according to its terms.   

(c) Additional Claims.  This Agreement shall in no way be construed to 
preclude a Consenting First Lien Lenders from acquiring additional Claims; provided 
that, to the extent any Consenting First Lien Lender (i) acquires additional Claims, 
(ii) holds or acquires any other claims against the Company Parties entitled to vote on the 
Plan or (iii) holds or acquires any equity interests in the Company Parties entitled to vote 
on the Plan, then, in each case, each such Consenting First Lien Lender shall promptly 
notify Weil and Davis Polk, and each such Consenting First Lien Lender agrees that all 
such Claims and/or equity interests shall be subject to this Agreement, and agrees that, 
for the duration of the Individual Support Period with respect to such Consenting First 
Lien Lender and subject to the terms of this Agreement, it shall vote in favor of the Plan 
(or cause to be voted) any such additional Claims and/or equity interests entitled to vote 
on the Plan (to the extent still held by it on or on its behalf at the time of such vote), in a 
manner consistent with Section 3(a) hereof.  For the avoidance of doubt, any obligation to 
vote for the Plan or any other plan of reorganization shall be subject to sections 1125 and 
1126 of the Bankruptcy Code. 

(d) Preservation of Rights.  Notwithstanding the foregoing, nothing in this 
Agreement, and neither a vote to accept the Plan by any Consenting First Lien Lender, 
nor the acceptance of the Plan by any Consenting First Lien Lender, shall:  (i) be 
construed to limit consent and approval rights provided in this Agreement, the Term 
Sheet, and the Definitive Documents; (ii) be construed to prohibit any Consenting First 
Lien Lender from contesting whether any matter, fact, or thing is a breach of, or is 
inconsistent with, this Agreement; (iii) limit the rights of any Consenting First Lien 
Lender under any applicable bankruptcy, insolvency, foreclosure or similar proceeding, 
or be construed to prohibit any Consenting First Lien Lender from appearing as a party-
in-interest in any matter to be adjudicated in or arising in connection with the Chapter 11 
Cases, so long as such appearance and the positions advocated in connection therewith 
are not inconsistent with this Agreement or such Consenting First Lien Lenders’ 
obligations hereunder; (iv) limit the ability of any Consenting First Lien Lender to 
purchase, sell, or enter into any transaction in connection with its Claims, in compliance 
with the terms hereof and applicable law; (v) constitute a waiver or amendment of any 
provision of the Credit Agreement, the Collateral Documents (as defined in the Credit 
Agreement) or any related documents or any other documents or agreements that give 
rise to a Consenting First Lien Lender’s Claims; (vi) bar any Consenting First Lien 
Lender or the Administrative Agent on behalf of the Consenting First Lien Lenders from 
filing a proof of claim with the Bankruptcy Court, or taking action to establish the 
amount of such claim; or (vii) limit the ability of any Consenting First Lien Lender to 
assert any rights, claims, or defenses under the Credit Agreement, the Collateral 
Documents (as defined in the Credit Agreement), and any related documents or any other 
documents or agreements that give rise to a Consenting First Lien Lender’s Claims, to the 
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extent the assertion of such rights, claims, or defenses are not inconsistent with this 
Agreement or such Consenting First Lien Lenders’ obligations hereunder. 

(e) Subject to Section 5 of this Agreement, each Consenting First Lien Lender 
party hereto as of the date of this Agreement that is set forth on Schedule 1 hereto (such 
Consenting First Lien Lender, a “DIP Backstop Party”) commits, severally and not 
jointly, to provide its share of the DIP Facility as set forth on Schedule 1 hereto on the 
terms and conditions substantially as set forth in the DIP Term Sheet and otherwise 
subject to relevant Definitive Documents (such commitment, the “DIP Backstop 
Commitment”), provided, that any Consenting First Lien Lender that executes a Joinder 
to this Agreement by June 10, 2019 (the “DIP Election Date”) may, by making the 
appropriate election on such Joinder, commit, severally and not jointly, to provide a share 
of the DIP Facility in an amount not greater than the pro rata percentage of First Lien 
Loans held by such Consenting First Lien Lender as of June 3, 2019 (such date, the “DIP 
Commitment Record Date” and such commitment, a “DIP Commitment”), and 
otherwise on the terms and conditions agreed to by the DIP Backstop Parties in the DIP 
Term Sheet and the DIP Credit Agreement, as applicable (any Consenting First Lien 
Lender that elects to make such commitment, together with any DIP Backstop Party, a 
“DIP Commitment Party”).  Not less than one (1) calendar day after the DIP Election 
Date,  each DIP Backstop Party’s DIP Backstop Commitment shall be automatically 
reduced, pro rata, by the amount of such additional commitments of the Consenting First 
Lien Lenders, to reflect the share of the DIP Facility to be provided by all DIP 
Commitment Parties and this Agreement and Schedule 1 hereto shall automatically be 
deemed amended to reflect such reduction; provided, further, that upon a termination of 
this Agreement in accordance with the provisions hereof prior to the funding of the DIP 
Facility, all DIP Backstop Commitments and DIP Commitments shall terminate.  The 
amount of a DIP Commitment Party Party’s share of the DIP Facility shall be reduced, on 
a dollar-for-dollar basis, by the amount of Super Senior Loans held by such DIP 
Commitment Party on the DIP Commitment Record Date. 

4. Agreements of the Company Parties. 

(a) Covenants.  Each Company Party agrees that, for the duration of the RSA 
Support Period, such Company Party shall: 

(i) (A) support and use commercially reasonable efforts to 
consummate and complete the Restructuring Transactions, and all transactions 
contemplated under this Agreement (including, without limitation, those described in the 
Term Sheet, and, once filed, the Plan) including, without limitation, (1) take any and all 
reasonably necessary actions in furtherance of the Restructuring Transactions, and the 
transactions contemplated under this Agreement, including, without limitation, as set 
forth in the Term Sheet (including with respect to an exit facility), and, once filed, the 
Plan, (2) commence the Chapter 11 Cases on or before the Outside Commencement Date 
and complete and file, within the timeframes contemplated herein, the Plan, the 
Disclosure Statement, and the other Definitive Documents, (3) use commercially 
reasonable efforts to obtain orders of the Bankruptcy Court approving the DIP Credit 
Agreement, the Bidding Procedures Motion, and the Disclosure Statement and 
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confirming the Plan within the timeframes contemplated by this Agreement; and 
(4) prosecute and defend any objections or appeals relating to the DIP Orders, the 
Disclosure Statement Order, the Confirmation Order, and/or the Restructuring 
Transactions; and (B) not take any action that is inconsistent with, or to alter, delay, 
impede, or interfere with, approval of the DIP Orders, the Bidding Procedures Order, or 
the Disclosure Statement, confirmation of the Plan, or consummation of the Plan and the 
Restructuring Transactions, in the case of each of clauses (A) and (B) to the extent 
consistent with, upon the advice of counsel, the fiduciary duties of the boards of directors 
of the Company; 

(ii) if the Company Parties receive an unsolicited bona fide proposal or 
expression of interest in undertaking an Alternative Transaction that the boards of 
directors, members, or managers (as applicable) of the Company Parties, determine in 
their good-faith judgment provides a higher or better economic recovery to the Company 
Parties’ stakeholders than that set forth in this Agreement and such Alternative 
Transaction is from a proponent that the boards of directors, members, or managers (as 
applicable) of the Company Parties have reasonably determined is capable of timely 
consummating such Alternative Transaction, the Company Parties will, within 24 hours 
of the receipt of such proposal or expression of interest, notify Davis Polk and Greenhill 
(as defined herein) of the receipt thereof, with such notice to include the material terms 
thereof, including the identity of the Person or group of Persons involved; 

(iii) provide draft copies of all material motions or applications and 
other documents (including the Plan, the Disclosure Statement, the ballots and other 
solicitation materials in respect of the Plan, and the Confirmation Order) the Debtors 
intend to file with the Bankruptcy Court to Davis Polk, if reasonably practical, at least 
three (3) business days prior to the date when the Company Parties intend to file any such 
pleading or other document (provided that if delivery of such motions, orders or materials 
(other than the Plan, the Disclosure Statement, the Confirmation Order or the DIP 
Orders) at least three (3) business days in advance is not reasonably practicable, such 
motion, order or material shall be delivered as soon as reasonably practicable prior to 
filing) and shall consult in good faith with such counsel regarding the form and substance 
of any such proposed filing with the Bankruptcy Court; 

(iv) file the First Day Pleadings reasonably determined by the Debtors, 
in form and substance reasonably acceptable to the Requisite First Lien Lenders, to be 
necessary, and to seek interim and final (to the extent necessary) orders, in form and 
substance reasonably acceptable to the Debtors and the Requisite First Lien Lenders, 
from the Bankruptcy Court approving the relief requested in the First Day Pleadings; 

(v) not seek to amend or modify, or file a pleading seeking authority to 
amend or modify, the Definitive Documents in a manner that is inconsistent with this 
Agreement; 

(vi) not file or seek authority to file any pleading inconsistent with the 
Restructuring Transactions or the terms of this Agreement; provided, that if a Company 
Party receives written notice from any Consenting First Lender regarding a breach of this 
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Section 4(a)(vi), the Company Parties shall have two (2) business days after the receipt of 
such written notice to cure such breach;  

(vii) not, nor encourage any other person or entity to, take any action 
which would, or would reasonably be expected to, breach or be inconsistent with this 
Agreement or delay, impede, appeal, or take any other negative action, directly or 
indirectly, to interfere with the acceptance, confirmation, or consummation of the Plan or 
implementation of the Restructuring Transactions; 

(viii) (x) not file or support any motion, application, or adversary 
proceeding and (y) timely object to any motion, application, or adversary proceeding 
filed with the Bankruptcy Court or any other court of competent jurisdiction by any 
Person seeking the entry of an order (i) directing the appointment of a trustee with 
authority to operate the Company’s business in the Chapter 11 Cases, (ii) converting the 
Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code, (iii) dismissing the 
Chapter 11 Cases or (iv) for relief that (x) is inconsistent with this Agreement in any 
material respect or (y) would, or would reasonably be expected to, frustrate the purposes 
of this Agreement, including by preventing the consummation of the Restructuring 
Transactions. 

(ix) seek entry of the DIP Orders and, if necessary, timely file a formal 
written response in opposition to any objection filed with the Bankruptcy Court by any 
person or entity with respect to entry of the DIP Orders or with respect to any adequate 
protection proposed to be granted or granted to the Consenting First Lien Lenders 
pursuant to the DIP Orders; 

(x) timely (A) file a motion to extend the period for the Debtors’ 
exclusive right to file and/or solicit acceptances of a plan of reorganization, and (B) file a 
formal written objection to any motion filed with the Bankruptcy Court by any Person 
seeking the entry of an order modifying or terminating the Debtors’ exclusive right to file 
and/or solicit acceptances of a plan of reorganization; 

(xi) subject to appropriate confidentiality arrangements, provide to the 
Consenting First Lien Lenders’ professionals, upon reasonable advance notice to the 
Company Parties:  (A) reasonable access (without any material disruption to the conduct 
of the Company Parties; business) during normal business hours to the Company Parties’ 
books, records, and facilities; (B) reasonable access to the respective management and 
advisors of the Company Parties for the purposes of evaluating the Company Parties’ 
finances and operations and participating in the planning process with respect to the 
Restructuring Transactions; (C) prompt access to any information provided to any 
existing or prospective financing sources (including lenders under any debtor-in-
possession and/or exit financing); and (D) prompt and reasonable responses to all 
reasonable diligence requests; 

(xii) promptly pay all prepetition and postpetition reasonable and 
documented fees and expenses of (A) Davis Polk, (B) Greenhill & Co., LLC 
(“Greenhill”), (C) Altman Vilandrie & Company and its sub-agents (“Altman 
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Vilandrie”), (D) one firm acting as local counsel for the Ad Hoc First Lien Lender 
Group, if any, (E) Wiley Rein LLP, and (F) any other advisors retained by the Ad Hoc 
First Lien Lender Group, in each case of clauses (A)-(F), in accordance with the terms of 
their respective engagement letters with the Company, if any (collectively, the 
“Restructuring Expenses”); and unless otherwise agreed by the Company Parties and the 
applicable firm, the Company Parties shall (i) on the date that is at least one (1) business 
day prior to the Commencement Date, pay (x) all Restructuring Expenses accrued but 
unpaid as of such date (to the extent invoiced), whether or not such Restructuring 
Expenses are then due, outstanding, or otherwise payable in connection with this matter 
and (y) fund or replenish, as the case may be, any retainers reasonably requested by any 
of the foregoing professionals, in each case in accordance with the terms of their 
respective engagement letters with the Company Parties; (ii) after the Commencement 
Date, pay all accrued but unpaid Restructuring Expenses on a regular and continuing 
basis and (iii) on the Plan Effective Date, so long as this Agreement has not been 
terminated as to all Parties, pay all accrued and unpaid Restructuring Expenses incurred 
up to (and including) the Plan Effective Date by Parties still subject to this Agreement 
(provided, for the avoidance of doubt, that such Restructuring Expenses have not been 
satisfied during the Chapter 11 Cases pursuant to the DIP Orders), without any 
requirement for Bankruptcy Court review or further Bankruptcy Court order; provided 
that, notwithstanding the foregoing, nothing herein shall affect or limit any obligations of 
the Company Parties to pay the Restructuring Expenses as provided in the DIP Orders; 

(xiii) to the extent any legal or structural impediment arises that would 
prevent, hinder, or delay the consummation of the Restructuring Transactions, negotiate 
in good faith appropriate additional or alternative provisions to address any such 
impediment; 

(xiv) subject to applicable laws, use commercially reasonable efforts to, 
consistent with the pursuit and consummation of the Restructuring Transactions, preserve 
intact in all material respects the current business operations of the Company Parties 
(other than as consistent with applicable fiduciary duties), keep available the services of 
its current officers and material employees (in each case, other than as contemplated by 
the Company Parties’ current business plan provided to the Consenting First Lien 
Lenders, voluntary resignations, terminations for cause, or terminations consistent with 
applicable fiduciary duties) and preserve in all material respects its relationships with 
customers, sales representatives, suppliers, distributors, and others, in each case, having 
material business dealings with the Company Parties (other than terminations for cause or 
consistent with applicable fiduciary duties); and 

(xv) provide prompt written notice (in accordance with Section 19 
hereof) to the Consenting First Lien Lenders and Davis Polk between the date hereof and 
the Plan Effective Date of (A) the occurrence, or failure to occur, of any event of which 
any of the Company Parties has actual knowledge which occurrence or failure would be 
likely to cause any covenant of the Company Parties contained in this Agreement not to 
be satisfied in any material respect; (B) receipt of any written notice from any third party 
alleging that the consent of such party is or may be required in connection with the 
Restructuring Transactions; (C) receipt of any notice or correspondence (whether written 
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or oral) from any counterparty to a contract or license that is material to the operation of 
the business of the Company Parties; (D) receipt of any written notice from any 
governmental body in connection with this Agreement or the Restructuring Transactions; 
(E) receipt of any written notice of any proceeding commenced, or, to the actual 
knowledge of the Company Parties, threatened against the Company Parties, relating to 
or involving or otherwise affecting in any material respect the Restructuring 
Transactions; and (F) any failure of any Company Party to comply, in any material 
respect, with or satisfy any covenant, condition, or agreement to be complied with or 
satisfied by it hereunder; and 

(xvi) use its commercially reasonable efforts to promptly obtain the FCC 
Approval, any and all required Governmental Approvals, any and all approvals of any 
foreign regulatory bodies, and any and all third-party approvals for the Restructuring 
Transactions embodied in the Definitive Documents, including the Plan, within the 
timeframes contemplated by this Agreement, as applicable. 

(b) Automatic Stay.  Each Company Party acknowledges, agrees, and shall 
not dispute that after the commencement of the Chapter 11 Cases, the giving of notice of 
termination by any Party pursuant to this Agreement shall not be a violation of the 
automatic stay of section 362 of the Bankruptcy Code (and the Company hereby waives, 
to the extent legally possible, the applicability of the automatic stay to the giving of such 
notice); provided that nothing herein shall prejudice any Party’s rights to argue that the 
giving of notice of default or termination was not proper under the terms of this 
Agreement. 

5. Termination of Agreement. 

(a) This Agreement shall terminate upon the receipt of written notice to the 
other Parties, delivered in accordance with Section 19 hereof, from, as applicable, (x) the 
Requisite First Lien Lenders at any time after and during the continuance of any Lender 
Termination Event or (y) Company Parties at any time after and during the continuance 
of any Company Termination Event, as applicable.  Notwithstanding any provision to the 
contrary in this Section 5, no Party may exercise any of its respective termination rights 
as set forth herein if such Party has failed to perform or comply in all material respects 
with the terms and conditions of this Agreement (unless such failure to perform or 
comply arises as a result of another Party’s actions or inactions), with such failure to 
perform or comply causing, or resulting in, the occurrence of a Lender Termination Event 
(as defined below) or Company Termination Event specified herein.  This Agreement 
shall terminate on the Plan Effective Date without any further required action or notice.  

(b) A “Lender Termination Event” shall mean any of the following: 

(i) the breach by any Company Party of (a) any covenant contained in 
this Agreement or (b) any other obligations of the Company Parties set forth in this 
Agreement, and, in each case, such breach remains uncured for a period of five (5) 
business days after receipt of written notice thereof pursuant to Section 19 hereof (as 
applicable); 

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 216 of 377



16 

WEIL:\97023175\4\47019.0003 

(ii) any representation or warranty in this Agreement made by a 
Company Party shall have been untrue in any material respect when made or shall have 
become untrue in any material respect; 

(iii) the Definitive Documents and any amendments, modifications, or 
supplements thereto filed by the Company include terms that are inconsistent with the 
Term Sheet and are not otherwise reasonably acceptable to the Requisite First Lien 
Lenders, and such event remains unremedied for a period of three (3) business days 
following the Company Parties’ receipt of notice pursuant to Section 19 hereto (as 
applicable); 

(iv) a Definitive Document alters the treatment of the First Lien 
Lenders specified in the Term Sheet without complying with Section 9 hereof and the 
Requisite First Lien Lenders have not otherwise consented to such Definitive Document; 

(v) the issuance by any governmental authority, including any 
regulatory authority or court of competent jurisdiction, of any ruling, judgment or order 
declaring this Agreement to be unenforceable, enjoining the consummation of a material 
portion of the Restructuring Transactions or rendering illegal this Agreement, the Plan or 
the Restructuring Transactions, and either (A) such ruling, judgment or order has been 
issued at the request of or with the acquiescence of a Company Party, or (B) in all other 
circumstances, such ruling, judgment or order has not been not stayed, reversed or 
vacated within fifteen (15) calendar days after such issuance;  

(vi) the Support Effective Date shall not have occurred on or before the 
Commencement Date; 

(vii) the Commencement Date shall not have occurred on or before the 
Outside Commencement Date; 

(viii) if the Debtors fail to meet any milestone or deadline set forth in the 
Bidding Procedures; 

(ix) if, as of 11:59 p.m. prevailing Eastern Time on the date that is one 
(1) calendar day from the Commencement Date, the Debtors have not filed the Bidding 
Procedures Motion; 

(x) if, as of 11:59 p.m. prevailing Eastern Time on the date that is five 
(5) calendar days from the Commencement Date, the Interim DIP Order has not been 
entered by the Bankruptcy Court; 

(xi) if, as of 11:59 p.m. prevailing Eastern Time on the date that is five 
(5) business days after the Commencement Date, the Company Parties have not 
completed the filing of the FCC Pro Forma Applications, and any material applications, 
petitions or other requests to be filed with any other Governmental Authority as a result 
of the commencement of the Chapter 11 Cases; 
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(xii) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
fourteen (14) calendar days from the Commencement Date, the Company Parties have 
not completed the filing of (x) the FCC Applications, (y) any material applications, 
petitions or other requests to be filed with any other Governmental Authority that are 
required to obtain the Governmental Approvals and (z) any other material applications, 
petitions or other requests to be filed with any foreign regulatory agencies in order to 
obtain their approvals or otherwise that are necessary to effectuate the Restructuring 
Transactions; 

(xiii) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
twenty-one (21) calendar days from the Commencement Date, the Debtors have not filed 
the Disclosure Statement Motion, the Disclosure Statement, and the Plan; 

(xiv) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
twenty-one (21) calendar days following the filing of the Bidding Procedures Motion, the 
Bidding Procedures Order has not been entered by the Bankruptcy Court; 

(xv) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
thirty (30) calendar days from the Commencement Date, the Debtors have not 
commenced solicitation of non-binding indications of interest (“Exit Financing IOIs”) to 
provide the New Exit Loans in a manner reasonably satisfactory to Greenhill; 

(xvi) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
thirty-five (35) calendar days from the Commencement Date, the Final DIP Order has not 
been entered by the Bankruptcy Court; 

(xvii) if, as of 11:59 p.m. prevailing Eastern Time on the date that is sixty 
(60) calendar days from the Commencement Date, the Bankruptcy Court has not entered 
the Disclosure Statement Order;  

(xviii) if, as of 11:59 p.m. prevailing Eastern Time on the date that is fifty 
(50) calendar days from the Commencement Date, the deadline set by the Debtors to 
receive Exit Financing IOIs shall not have passed; 

(xix) if, as of 11:59 p.m. prevailing Eastern Time on the date that is 
ninety five (95) calendar days from the Commencement Date, the Debtors have not 
received at least one, irrevocable and binding commitment letter for the New Exit Credit 
Agreement acceptable to the Requisite First Lien Lenders; 

(xx) if, as of 11:59 p.m. prevailing Eastern Time on the date that is one-
hundred and twenty (120) calendar days from the Commencement Date, the Bankruptcy 
Court has not entered the Confirmation Order; 

(xxi) if, as of the earlier of 11:59 p.m. prevailing Eastern Time on the 
date that is twenty (20) calendar days following entry of the Confirmation Order, the Plan 
Effective Date has not occurred; provided, that this date shall be extended to thirty-five 
(35) calendar days following entry of the Confirmation Order if all other conditions to the 
Plan have been satisfied or waived in accordance with the terms thereof other than a 
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condition that the Debtors shall have obtained FCC Approval, any and all other required 
Governmental Approvals, any and all approvals of any foreign regulatory bodies; 

(xxii) the Bankruptcy Court enters an order that is not stayed 
(A) directing the appointment of a trustee with authority to operate the Company’s 
business in the Chapter 11 Cases, (B) converting the Chapter 11 Cases to cases under 
chapter 7 of the Bankruptcy Code, (C) dismissing the Chapter 11 Cases, (D) denying 
confirmation of the Plan, the effect of which would render the Plan incapable of 
consummation on the terms set forth herein or (E) granting relief that is inconsistent with, 
or denies relief sought that is contemplated by this Agreement or the Plan in any 
materially adverse respect to the Consenting First Lien Lenders, in each case;  

(xxiii) the Confirmation Order is reversed or vacated; 

(xxiv) if either (A) any Company Party (or any person or entity on behalf 
of any Company Party or its bankruptcy estate with proper standing) files a motion, 
application or adversary proceeding (or supports or fails to timely object to such a 
filing) (1) challenging the validity, enforceability, perfection or priority of, or seeking 
invalidation, avoidance, disallowance, recharacterization or subordination of any of the 
obligations or Claims under the Credit Agreement or (2) asserting any other cause of 
action against and/or with respect or relating to all or any portion of the First Lien Loans 
or the liens securing the First Lien Loans or (B) the Bankruptcy Court (or any court with 
jurisdiction over the Chapter 11 Cases) enters an order providing relief against the 
interests of the First Lien Lenders with respect to any of the foregoing causes of action or 
proceedings, including, but not limited to, invalidating, avoiding, disallowing, 
recharacterizing, subordinating, or limiting the enforceability of any of the obligations or 
Claims arising under or related to the Credit Agreement; 

(xxv) any Company Party files or seeks approval of, or supports (or fails 
to timely object to) another party in filing or seeking approval of an Alternative 
Transaction; 

(xxvi) the commencement of an involuntary bankruptcy case against any 
Company Party under the Bankruptcy Code, if such involuntary case is not dismissed 
within forty-five (45) calendar days after the filing thereof, or if a court order grants the 
relief sought in such involuntary case;  

(xxvii) if any Company Party (A) withdraws the Plan, (B) publicly 
announces its intention not to support the Restructuring Transactions or the Plan, (C) files 
a motion with the Bankruptcy Court seeking the approval of an Alternative Transaction 
or (D) agrees to pursue (including, for the avoidance of doubt, as may be evidenced by a 
term sheet, letter of intent, or similar document) or publicly announces its intent to pursue 
an Alternative Transaction;  

(xxviii)the Bankruptcy Court enters an order modifying or terminating the 
Company Parties’ exclusive right to file and solicit acceptances of a plan of 
reorganization (including the Plan);  
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(xxix)  a Default or Event of Default (as each us defined in the DIP Credit 
Agreement) under the DIP Credit Agreement has occurred and is continuing; or 

(xxx) the occurrence of a Company Termination Event described in 
Section 5(c)(ii) of this Agreement. 

(c) A “Company Termination Event” shall mean any of the following: 

(i) the breach in any material respect by one or more of the 
Consenting First Lien Lenders, of any of the undertakings, representations, warranties, or 
covenants of the Consenting First Lien Lenders set forth herein in any material respect 
that remains uncured for a period of five (5) business days after the receipt of written 
notice of such breach pursuant to Section 19 hereof (as applicable); but only if the non-
breaching Consenting First Lien Lenders hold less than 66⅔% of the aggregate principal 
amount of all First Lien Loans; 

(ii) the board of directors, members, or managers (as applicable) of 
any Company Party reasonably determines in good faith based upon the advice of outside 
counsel that continued performance under this Agreement  or pursuit of the Restructuring 
Transactions would be inconsistent with the exercise of its fiduciary duties under 
applicable law; provided, that the Company Parties shall provide notice of such 
determination to Davis Polk via email within one (1) business day after the date thereof; 
or 

(iii) the issuance by any governmental authority, including any 
regulatory authority or court of competent jurisdiction, of any ruling, judgment or order 
declaring this Agreement unenforceable, enjoining the consummation of a material 
portion of the Restructuring Transactions or rendering illegal this Agreement, the Plan or 
the Restructuring Transactions, and such ruling, judgment or order has not been not 
stayed, reversed or vacated within fifteen (15) calendar days after such issuance. 

(d) Mutual Termination.  This Agreement may be terminated by mutual 
agreement of the Company and the Requisite First Lien Lenders upon the receipt of 
written notice delivered in accordance with Section 19 hereof. 

(e) Automatic Termination.  This Agreement shall terminate automatically, 
without any further action required by any Party, upon the occurrence of the Plan 
Effective Date. 

(f) Effect of Termination.  Upon the termination of this Agreement in 
accordance with this Section 5 (other than pursuant to Section 5(e)) if the Restructuring 
Transactions have not been consummated, and except as provided in Section 13 hereof, 
this Agreement shall forthwith become void and of no further force or effect and each 
Party shall, except as provided otherwise in this Agreement, be immediately released 
from its liabilities, obligations, commitments, undertakings and agreements under or 
related to this Agreement and shall have all the rights and remedies that it would have 
had and shall be entitled to take all actions, whether with respect to the Restructuring 
Transactions or otherwise, that it would have been entitled to take had it not entered into 
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this Agreement, including all rights and remedies available to it under applicable law, the 
Credit Agreement and any ancillary documents or agreements thereto; provided, 
however, that in no event shall any such termination relieve a Party from liability for its 
breach or non-performance of its obligations hereunder prior to the date of such 
termination; provided, further, however, that in no event shall any such termination affect 
the obligation of any Company Party to pay within five (5) business days of such 
termination date all fees and expenses contemplated by Section 4(a)(xii) of this 
Agreement actually incurred prior to such termination.  Upon any such termination of this 
Agreement as to a Consenting First Lien Lender, each vote or any consents given by such 
Consenting First Lien Lender prior to such termination shall be deemed, for all purposes, 
to be null and void ab initio and shall not be considered or otherwise used in any manner 
by the Parties in connection with the Restructuring Transactions and this Agreement, in 
each case, without further confirmation or other action by such Consenting First Lien 
Lender.  If this Agreement has been terminated as to any Consenting First Lien Lender in 
accordance with this Section 5 (other than pursuant to Section 5(e) at a time when 
permission of the Bankruptcy Court shall be required for a Consenting First Lien Lender 
to change or withdraw (or cause to change or withdraw) its vote to accept the Plan, the 
Company Parties shall support and not oppose any attempt by such Consenting First Lien 
Lender to change or withdraw (or cause to change or withdraw) such vote at such time.  
Such Consenting First Lien Lender shall have no liability to the Company Parties or to 
any other Consenting First Lien Lender in respect of any termination of this Agreement 
in accordance with the terms of this Section 5 and Section 19 hereof. 

(g) If the Restructuring Transactions has not been consummated prior to the 
date of termination of this Agreement, nothing herein shall be construed as a waiver by 
any Party of any or all of such Party’s rights and the Parties expressly reserve any and all 
of their respective rights.  Pursuant to Federal Rule of Evidence 408 and any other 
applicable rules of evidence, this Agreement and all negotiations relating hereto shall not 
be admissible into evidence in any proceeding other than a proceeding to enforce its 
terms. 

6. Definitive Documents; Good Faith Cooperation; Further Assurances  

Subject to the terms and conditions described herein, during the Individual 
Support Period as to each Consenting First Lien Lender and during the RSA Support Period as to 
the Company Parties, each Consenting First Lien Lender, severally and not jointly, and each 
Company Party, severally and jointly, hereby covenant and agree to reasonably cooperate with 
each other in good faith in connection with, and shall exercise commercially reasonable efforts 
with respect to the pursuit, approval, implementation, and consummation of the Plan and the 
Restructuring Transactions, as well as the negotiation, drafting, execution (to the extent such 
Party is a party thereto), and delivery of the Definitive Documents.  Furthermore, subject to the 
terms and conditions hereof, each Consenting First Lien Lender, severally and not jointly, and 
each Company Party, severally and jointly, shall take such action as may be reasonably 
necessary or reasonably requested by the other Parties to carry out the purposes and intent of this 
Agreement, including making and filing of any required regulatory filings and voting any claims 
against or securities of the Company Parties in favor of the Restructuring Transactions, and shall 
refrain from taking any action that would frustrate the purposes and intent of this Agreement; 
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provided that no Consenting First Lien Lender shall be required to incur any material cost, 
expense, or liability in connection therewith.  

7. Representations and Warranties.  

(a) Each Consenting First Lien Lender, severally and not jointly and each 
Company Party, severally and jointly, represent and warrant to the other Parties that the 
following statements are true, correct and complete as of the date hereof (or, with respect 
to a Consenting First Lien Lender that becomes a party hereto after the date hereof, as of 
the date such Consenting First Lien Lender becomes a party hereto): 

(i) such Party is validly existing and in good standing under the laws 
of its jurisdiction of incorporation or organization, and has all requisite corporate, 
partnership, limited liability company or similar authority to enter into this Agreement 
and carry out the transactions contemplated hereby and perform its obligations 
contemplated hereunder, and the execution and delivery of this Agreement and the 
performance of such Party’s obligations hereunder have been duly authorized by all 
necessary corporate, limited liability company, partnership or other similar action on its 
part; 

(ii) the execution, delivery and performance by such Party of this 
Agreement does not and will not (A) violate any material provision of law, rule or 
regulation applicable to it or any of its subsidiaries or its charter or bylaws (or other 
similar governing documents) or those of any of its subsidiaries or (B) conflict with, 
result in a breach of or constitute (with due notice or lapse of time or both) a default 
under any material contractual obligation to which it or any of its subsidiaries is a party 
other than any default caused by the commencement of the Chapter 11 Cases or as 
contemplated by the Restructuring Transactions; 

(iii) the execution, delivery and performance by such Party of this 
Agreement does not and will not require any registration or filing with, consent or 
approval of, or notice to, or other action, with or by, any federal, state or governmental 
authority or regulatory body, except such filings as may be necessary or required by the 
SEC, FCC, and/or state public utility commissions; and 

(iv) this Agreement is the legally valid and binding obligation of such 
Party, enforceable against it in accordance with its terms, except as enforcement may be 
limited by bankruptcy, insolvency, reorganization, moratorium or other similar laws 
relating to or limiting creditors’ rights generally or by equitable principles relating to 
enforceability or a ruling of the Bankruptcy Court. 

(b) Each Consenting First Lien Lender severally (and not jointly), represents 
and warrants to the Company Parties that, as of the date hereof (or as of the date such 
Consenting First Lien Lender becomes a party hereto), such Consenting First Lien 
Lender (i) is the beneficial owner of, or investment advisor or manager of funds that are 
beneficial owners of, the aggregate principal amount of First Lien Loans set forth below 
its name on the signature page hereof (or below its name on the signature page of a 
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Joinder Agreement for any Consenting First Lien Lender that becomes a party hereto 
after the date hereof) and does not beneficially own, or manager or advisor funds  that 
own, any other First Lien Loans and (ii) has, with respect to the beneficial owners of such 
First Lien Loans, (A) sole investment or voting discretion with respect to such First Lien 
Loans, (B) full power and authority to vote on and consent to matters concerning such 
First Lien Loans or to exchange, assign and transfer such First Lien Loans, and (C) full 
power and authority to bind or act on the behalf of, such beneficial owners. 

(c) Each Consenting First Lien Lender severally and not jointly makes the 
representations and warranties set forth in this Section 7, in each case, to the other 
Parties. 

8. Disclosure; Publicity. 

(a) Subject to the provisions set forth in Section 8(b), Fusion shall disseminate 
publication on Form 8-K or a press release disclosing the existence of this Agreement and 
the terms hereof with such redactions as may be reasonably requested by Davis Polk to 
maintain the confidentiality of the items identified in Section 8(b).  In the event that 
Fusion fails to make the foregoing disclosures in compliance with the terms specified 
herein, any such Consenting First Lien Lender may publicly disclose the foregoing, 
including, without limitation, this Agreement and all of its exhibits and schedules (subject 
to the redactions called for by Section 8 hereof), and each of the Company Parties hereby 
waives any claims against the Consenting First Lien Lenders arising as a result of such 
disclosure by a Consenting First Lien Lender in compliance with this Agreement.   

(b) The Company Parties shall submit drafts to Davis Polk of any press 
releases, public documents and any and all filings with the SEC that constitute disclosure 
of the existence or terms of this Agreement or any amendment to the terms of this 
Agreement, or any other matter relating to the First Lien Loans, at least one (1) business 
day prior to making any such disclosure, and any such press releases, public documents, 
and other SEC filings shall be reasonably acceptable in all material respects to Davis 
Polk.  Except as required by applicable law or otherwise permitted under the terms of any 
other agreement between the Company Parties and any Consenting First Lien Lender, no 
Party or its advisors shall disclose to any person (including, for the avoidance of doubt, 
any other Consenting First Lien Lender), other than advisors to the Company Parties, the 
principal amount of the First Lien Loans held by the Consenting First Lien Lender or the 
Consenting First Lien Lender’s DIP Backstop Commitment or DIP Commitment, without 
such Consenting First Lien Lender’s prior written consent; provided, however, that (i) if 
such disclosure is required by law, subpoena, or other legal process or regulation, the 
disclosing Party shall, to the extent permitted by law, afford the relevant Consenting First 
Lien Lender a reasonable opportunity to review and comment in advance of such 
disclosure and shall take all reasonable measures to limit such disclosure (the expense of 
which, if any, shall be borne by the relevant Consenting First Lien Lender) and (ii) the 
foregoing shall not prohibit the disclosure of the aggregate percentage or aggregate 
outstanding principal amount of the First Lien Loans held by all the Consenting First 
Lien Lenders collectively.   
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9. Amendments and Waivers. 

This Agreement, including any exhibits or schedules hereto, may not be waived, 
modified, amended or supplemented except with the written consent of the Company Parties and 
the Requisite First Lien Lenders; provided, however, that any waiver, modification, amendment 
or supplement to this Section 9 shall require the written consent of all of the Parties; provided, 
further, that any modification, amendment or change to the definition of Requisite First Lien 
Lenders shall require the written consent of each Consenting First Lien Lender; provided, 
further, that any change, waiver, modification or amendment to this Agreement or the Term 
Sheet that treats or affects any Consenting First Lien Lender in a manner that is 
disproportionately and materially adverse, on an economic or non-economic basis, to the manner 
in which any of the other Consenting First Lien Lenders are treated (after taking into account 
each of the Consenting First Lien Lender’s respective Claims and the recoveries contemplated by 
the Term Sheet (as in effect on the date hereof)) shall require the written consent of such 
Consenting First Lien Lender.  In the event that an adversely affected Consenting First Lien 
Lender does not consent to a waiver, change, modification or amendment to this Agreement 
requiring the consent of each Consenting First Lien Lender (such lender, a “Non-Consenting 
First Lien Lender”), but such waiver, change, modification or amendment receives the consent 
of Consenting First Lien Lenders owning at least 66 2/3% of the aggregate outstanding principal 
amount of the First Lien Loans, this Agreement shall be deemed to have been terminated only as 
to such Non-Consenting First Lien Lender, but this Agreement shall continue in full force and 
effect in respect to all other Consenting First Lien Lenders who have so consented, in a way 
consistent with this Agreement and the Term Sheet as waived, changed, modified, or amended, 
as applicable.  Any waiver, change, modification or amendment to this Agreement and the Term 
Sheet that adversely affects the right of the DIP Backstop Parties or the DIP Commitment Parties 
as a class in their capacity as such shall require the consent of the Requisite DIP Commitment 
Parties, as applicable. 

10. Effectiveness. 

This Agreement shall become effective and binding upon each Party upon the 
execution and delivery by such Party of an executed signature page hereto and shall become 
effective and binding on all Parties on the Support Effective Date; provided that signature pages 
executed by Consenting First Lien Lenders shall be delivered to (a) the other Consenting First 
Lien Lenders in a redacted form that removes such Consenting First Lien Lenders’ holdings of 
the First Lien Loans or any other Claims against or interests in the Company Parties and any 
schedules to such Consenting First Lien Lenders’ holdings (if applicable) and (b) the Company 
Parties, Weil, and Davis Polk in an unredacted form (and to be kept confidential by the 
Company, Weil, and Davis Polk).  

11. Governing Law; Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement shall be construed and enforced in accordance with, and 
the rights of the parties shall be governed by, the law of the State of New York, without 
giving effect to the conflict of laws principles thereof. 
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(b) Each of the Parties irrevocably agrees that any legal action, suit or 
proceeding arising out of or relating to this Agreement brought by any Party or its 
successors or assigns shall be brought and determined in any federal or state court in the 
Borough of Manhattan in the State of New York, and each of the Parties hereby 
irrevocably submits to the exclusive jurisdiction of the aforesaid courts for itself and with 
respect to its property, generally and unconditionally, with regard to any such proceeding 
arising out of or relating to this Agreement or the Restructuring Transactions.  Each of 
the Parties agrees not to commence any proceeding relating hereto or thereto except in 
the courts described above in the Borough of Manhattan in the State of New York, other 
than proceedings in any court of competent jurisdiction to enforce any judgment, decree 
or award rendered by any such court in New York as described herein.  Each of the 
Parties further agrees that notice as provided herein shall constitute sufficient service of 
process and the Parties further waive any argument that such service is insufficient.  Each 
of the Parties hereby irrevocably and unconditionally waives, and agrees not to assert, by 
way of motion or as a defense, counterclaim or otherwise, in any proceeding arising out 
of or relating to this Agreement or the Restructuring Transactions, (i) any claim that it is 
not personally subject to the jurisdiction of the courts in New York as described herein 
for any reason, (ii) that it or its property is exempt or immune from jurisdiction of any 
such court or from any legal process commenced in such courts (whether through service 
of notice, attachment prior to judgment, attachment in aid of execution of judgment, 
execution of judgment or otherwise) and (iii) that (A) the proceeding in any such court is 
brought in an inconvenient forum, (B) the venue of such proceeding is improper or 
(C) this Agreement, or the subject matter hereof, may not be enforced in or by such 
courts.  Notwithstanding the foregoing, during the pendency of the Chapter 11 Cases, all 
proceedings contemplated by this Section 11(b) shall be brought in the Bankruptcy Court 
to the extent the Bankruptcy Court has jurisdiction over such proceedings. 

(c) EACH PARTY HEREBY WAIVES, TO THE FULLEST EXTENT 
PERMITTED BY APPLICABLE LAW, ANY RIGHT IT MAY HAVE TO A TRIAL 
BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR INDIRECTLY ARISING 
OUT OF OR RELATING TO THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY 
OTHER THEORY).  EACH PARTY (I) CERTIFIES THAT NO REPRESENTATIVE, 
AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, 
EXPRESSLY OR OTHERWISE, THAT SUCH OTHER PARTY WOULD NOT, IN 
THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER 
AND (II) ACKNOWLEDGES THAT IT AND THE OTHER PARTIES HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, 
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

12. Specific Performance/Remedies. 

It is understood and agreed by the Parties that money damages would not be a 
sufficient remedy for any breach of this Agreement by any Party and each non-breaching Party 
shall be entitled to specific performance and injunctive or other equitable relief (including 
attorneys’ fees and costs) as a remedy of any such breach, without the necessity of proving the 
inadequacy of money damages as a remedy, including an order of the Bankruptcy Court 
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requiring any Party to comply promptly with any of its obligations hereunder.  Each Party also 
agrees that it will not seek, and will waive any requirement for, the securing or posting of a bond 
in connection with any Party seeking or obtaining such relief.  

13. Survival. 

Notwithstanding the termination of this Agreement pursuant to Section 5 hereof, 
the agreements and obligations of the Parties in this Section 13, and Sections 4(b), 5(f), 7, 8, 10 
(with respect to the redacted information), 11, 12, 13, 14, 15, 16, 17, 18, 19, and 20 (and any 
defined terms used in any such Sections) shall survive such termination and shall continue in full 
force and effect in accordance with the terms hereof; provided, however, that any liability of a 
Party for failure to comply with the terms of this Agreement shall survive such termination. 

14. Headings. 

The headings of the sections, paragraphs and subsections of this Agreement are 
inserted for convenience only and shall not affect the interpretation hereof or, for any purpose, be 
deemed a part of this Agreement. 

15. Successors and Assigns; Severability; Several Obligations. 

This Agreement is intended to bind and inure to the benefit of the Parties and their 
respective successors, permitted assigns, heirs, executors, administrators and representatives; 
provided, however, that nothing contained in this Section 15 shall be deemed to permit Transfers 
of the First Lien Loans or claims arising under the First Lien Loans other than in accordance 
with the express terms of this Agreement.  If any provision of this Agreement, or the application 
of any such provision to any Person or circumstance, shall be held invalid or unenforceable in 
whole or in part, such invalidity or unenforceability shall attach only to such provision or part 
thereof and the remaining part of such provision hereof and this Agreement shall continue in full 
force and effect so long as the economic or legal substance of the transactions contemplated 
hereby is not affected in any manner materially adverse to any Party.  Upon any such 
determination of invalidity, the Parties shall negotiate in good faith to modify this Agreement so 
as to effect the original intent of the Parties as closely as possible in a reasonably acceptable 
manner in order that the transactions contemplated hereby are consummated as originally 
contemplated to the greatest extent possible.  The agreements, representations and obligations of 
the Parties are, in all respects, ratable and several and neither joint nor joint and several. 

16. No Third-Party Beneficiaries. 

Unless expressly stated herein, this Agreement shall be solely for the benefit of 
the Parties (and their respective successors, permitted assigns, heirs, executors, administrators 
and representatives) and no other Person shall be a third-party beneficiary hereof. 

17. Prior Negotiations; Entire Agreement. 

This Agreement, including the exhibits and schedules hereto (including the Term 
Sheet) constitutes the entire agreement of the Parties, and supersedes all other prior negotiations, 
with respect to the subject matter hereof and thereof, except that the Parties acknowledge that 
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any confidentiality agreements (if any) heretofore executed between the Company Parties and 
each Consenting First Lien Lender shall continue in full force and effect. 

18. Counterparts. 

This Agreement may be executed in counterparts, each of which shall be deemed 
to be an original, and all of which together shall be deemed to be one and the same agreement.  
Execution copies of this Agreement may be delivered by electronic mail in portable document 
format (pdf), which shall be deemed to be an original for the purposes of this paragraph. 

19. Notices. 

All notices hereunder shall be deemed given if in writing and delivered, if 
contemporaneously sent by electronic mail, by overnight courier or by registered or certified 
mail (return receipt requested) to the following addresses: 

(1) If to the Company Parties or Debtors, to: 

Fusion Connect, Inc. 
420 Lexington Avenue, Suite 1718 
New York, NY 10170 
Attn:  James Prenetta, Jr., Executive Vice President and General Counsel 
Email:  jprenetta@fusionconnect.com 
With a copy to (which shall not constitute notice): 

Weil, Gotshal & Manges LLP 
767 Fifth Avenue 
New York, NY 10153 
Attn:  Gary T. Holtzer, Esq. 
Email:  gary.holtzer@weil.com 
Attn:  Sunny Singh, Esq. 
Email:  sunny.singh@weil.com 
Attn:  Gaby Smith, Esq. 
Email: gaby.smith@weil.com 

 

 (2) If to a Consenting First Lien Lender, or a transferee thereof, to the 
addresses set forth below following the Consenting First Lien Lender’s 
signature (or as directed by any transferee thereof), as the case may be, 
with copies to: 

Davis Polk & Wardwell LLP 
450 Lexington Avenue 
New York, NY 10017 
Attn: Damian S. Schaible 
Email:  damian.schaible@davispolk.com 
Attn: Adam L. Shpeen 
Email:  adam.shpeen@davispolk.com 
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Any notice given by delivery, mail or courier shall be effective when received.  
Any notice given by electronic mail shall be effective upon transmission. 

20. Reservation of Rights; No Admission. 

(a) Nothing contained herein shall:  limit (A) the ability of any Party to 
consult with other Parties or (B) the rights of any Party under any applicable bankruptcy, 
insolvency, foreclosure, or similar proceeding, including the right to appear as a party in 
interest in any matter to be adjudicated in order to be heard concerning any matter arising 
in the Chapter 11 Cases, in each case, so long as such consultation or appearance is 
consistent with such Party’s obligations hereunder, or under the terms of the Plan. 

(b) Except as expressly provided in this Agreement, nothing herein is 
intended to, or does, in any manner waive, limit, impair, or restrict the ability of each of 
the Parties to protect and preserve its rights, remedies, and interests, including its claims 
against any of the other Parties (or their respective affiliates or subsidiaries) or its full 
participation in any bankruptcy case filed by the Company or any of its affiliates and 
subsidiaries.  This Agreement and the Term Sheet are part of a proposed settlement of 
matters that could otherwise be the subject of litigation among the Parties.  Pursuant to 
Rule 408 of the Federal Rules of Evidence and any other applicable rules of evidence, 
and any other applicable law, foreign or domestic, this Agreement and all negotiations 
relating hereto shall not be admissible into evidence in any proceeding other than a 
proceeding to enforce its terms.  This Agreement shall in no event be construed as or be 
deemed to be evidence of an admission or concession on the part of any Party of any 
claim or fault or liability or damages whatsoever.  Each of the Parties denies any and all 
wrongdoing or liability of any kind and does not concede any infirmity in the claims or 
defenses which it has asserted or could assert. 

21. Relationship Among Consenting First Lien Lenders. 

It is understood and agreed that no Consenting First Lien Lender has any duty of 
trust or confidence of any kind or form with any other Consenting First Lien Lender, and, except 
as expressly provided in this Agreement, there are no commitments among or between them.  No 
prior history, pattern, or practice of sharing confidences among or between the Consenting First 
Lien Lender shall in any way affect or negate this understanding and agreement. 

22. No Solicitation; Representation by Counsel; Adequate Information. 

(a) This Agreement is not and shall not be deemed to be a solicitation for 
votes in favor of the Plan in the Chapter 11 Cases by the Consenting First Lien Lenders 
or a solicitation to tender or exchange any of the First Lien Loans.  The acceptances of 
the Consenting First Lien Lenders with respect to the Plan will not be solicited until such 
Consenting First Lien Lender has received the Disclosure Statement and related ballots 
and solicitation materials, each as approved or ratified by the Bankruptcy Court. 
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(b) Each Party acknowledges that it has had an opportunity to receive 
information from the Company Parties and that it has been, or is part of a group that has 
been, represented by counsel in connection with this Agreement and the transactions 
contemplated hereby.  Accordingly, any rule of law or any legal decision that would 
provide any Party with a defense to the enforcement of the terms of this Agreement 
against such Party based upon lack of legal counsel shall have no application and is 
expressly waived.  

(c) Although none of the Parties intends that this Agreement should 
constitute, and they each believe it does not constitute, a solicitation or acceptance of a 
chapter 11 plan of reorganization or an offering of securities, each Consenting First Lien 
Lender acknowledges, agrees and represents to the other Parties that it (i) is an accredited 
investor (as such term is defined in Rule 501(a) of Regulation D promulgated under the 
Securities Act), (ii) understands that the securities to be acquired by it (if any) pursuant to 
the Restructuring have not been registered under the Securities Act and that such 
securities are, to the extent not acquired pursuant to section 1145 of the Bankruptcy 
Code, being offered and sold pursuant to an exemption from registration contained in the 
Securities Act, based in part upon such Consenting First Lien Lender’s representations 
contained in this Agreement and cannot be sold unless subsequently registered under the 
Securities Act or an exemption from registration is available, and (iii) has such 
knowledge and experience in financial and business matters that such Consenting First 
Lien Lender is capable of evaluating the merits and risks of the securities to be acquired 
by it (if any) pursuant to Restructuring and understands and is able to bear any economic 
risks with such investment. 

 

 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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Exhibit C  

Financial Projections 

(To Be Filed Separately) 
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Exhibit D 

Liquidation Analysis 

(To Be Filed Separately) 
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Exhibit E  
 

Valuation Analysis 

(To Be Filed Separately) 
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Exhibit 2 

Blackline 
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UNITED STATES BANKRUPTCY COURTSOUTHERN DISTRICT OF NEW YORK-------------------------------------------------------------------- X:In re : Chapter 11:FUSION CONNECT, INC., et al., : Case No. 19-11811 (SMB):Debtors.1 : (Jointly Administered):-------------------------------------------------------------------- XAMENDED DISCLOSURE STATEMENT FOR AMENDED JOINTCHAPTER 11 PLAN OF FUSION CONNECT, INC. AND ITS SUBSIDIARY DEBTORSWEIL, GOTSHAL & MANGES LLPGary T. HoltzerSunny SinghGaby Smith767 Fifth AvenueNew York, New York 10153Telephone:  (212) 310-8000Facsimile:  (212) 310-8007
Proposed Counsel for Debtorsand Debtors in PossessionDated: July 1September 3, 2019New York, New York

1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identificationnumber, as applicable, are: Fusion Connect, Inc. (2021); Fusion BCHI Acquisition LLC (7402); Fusion NBSAcquisition Corp. (4332); Fusion LLC (0994); Fusion MPHC Holding Corporation (3066); Fusion MPHCGroup, Inc. (1529); Fusion Cloud Company LLC (5568); Fusion Cloud Services, LLC (3012); Fusion CBHoldings, Inc. (6526); Fusion Communications, LLC (8337); Fusion Telecom, LLC (0894); Fusion TexasHoldings, Inc. (2636); Fusion Telecom of Kansas, LLC (0075); Fusion Telecom of Oklahoma, LLC (3260);Fusion Telecom of Missouri, LLC (5329); Fusion Telecom of Texas Ltd., L.L.P. (8531); Bircan Holdings,LLC (2819); Fusion Management Services LLC (5597); and Fusion PM Holdings, Inc. (2478).  The Debtors’principal offices are located at 210 Interstate North Parkway, Suite 300, Atlanta, Georgia 30339.
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THE INFORMATION CONTAINED IN THIS DISCLOSURE STATEMENT(THE “DISCLOSURE STATEMENT”) IS INCLUDED FOR THE PURPOSE OF SOLICITINGACCEPTANCES OF THE AMENDED JOINT CHAPTER 11 PLAN OF FUSION CONNECT,INC. AND ITS SUBSIDIARY DEBTORS, DATED JULY 1SEPTEMBER 3, 2019 (AS MAY BEAMENDED, MODIFIED, OR SUPPLEMENTED FROM TIME TO TIME, THE “PLAN”) ANDIS INTENDED TO BE USED SOLELY TO DETERMINE HOW TO VOTE ON THE PLAN.THE VOTING DEADLINE TO ACCEPT OR REJECT THE PLAN IS 4:00 P.M., PREVAILINGEASTERN TIME, ON SEPTEMBER 23OCTOBER 17, 2019, UNLESS EXTENDED BY THEDEBTORS.THE RECORD DATE FOR DETERMINING WHICH HOLDERS OF CLAIMS MAY VOTEON THE PLAN IS AUGUST 13SEPTEMBER 17, 2019 (THE “VOTING RECORD DATE”).
RECOMMENDATION BY THE DEBTORS, THE FIRST LIEN LENDER GROUP, AND THEOFFICIAL COMMITTEE OF UNSECURED CREDITORS (THE “CREDITORS’COMMITTEE”) TO APPROVE THE PLANThe Restructuring Committee of the Board of Directors of Fusion Connect, Inc. (the“Restructuring Committee”) and the board of directors, managers, limited partners or members,as applicable, of each of its subsidiary Debtors have unanimously approved the transactionscontemplated by the Amended Plan and recommend that all creditors whose votes are beingsolicited submit ballots to accept the Amended Plan.  Holders of approximately 85% of First LienClaims (as defined herein) have already agreed to vote in favor of the Amended Plan.  TheCreditors’ Committee also supports confirmation of the Amended Plan and recommends that allunsecured creditors vote to accept the Amended Plan.
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HOLDERS OF CLAIMS OR INTERESTS SHOULD NOT CONSTRUE THE CONTENTS OFTHIS DISCLOSURE STATEMENT AS PROVIDING ANY LEGAL, BUSINESS, FINANCIAL,OR TAX ADVICE AND SHOULD CONSULT WITH THEIR OWN ADVISORS BEFOREVOTING ON THE PLAN.THE ISSUANCE AND DISTRIBUTION UNDER THE PLAN OF SPECIAL WARRANTS ANDNEW EQUITY INTERESTS AND/OR SPECIAL WARRANTS AND IF THE PLAN ISACCEPTED BY CLASS 4 (ALLOWED SECOND LIEN CLAIMS), SECOND LIEN WARRANTS(EACH TERM AS DEFINED HEREIN) WILL BE EXEMPT FROM REGISTRATION UNDERTHE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) AND ANYOTHER APPLICABLE SECURITIES LAWS PURSUANT TO SECTION 1145 OF THEBANKRUPTCY CODE.  THESE SECURITIES MAY BE RESOLD WITHOUT REGISTRATIONUNDER THE SECURITIES ACT OR OTHER FEDERAL SECURITIES LAWS PURSUANT TOTHE EXEMPTION PROVIDED BY SECTION 4(A)(1) OF THE SECURITIES ACT, UNLESSTHE HOLDER IS AN “UNDERWRITER” WITH RESPECT TO SUCH SECURITIES, AS THATTERM IS DEFINED IN SECTION 1145(B)(1) OF THE BANKRUPTCY CODE.  IN ADDITION,SUCH SECTION 1145 EXEMPT SECURITIES GENERALLY MAY BE RESOLD WITHOUTREGISTRATION UNDER STATE SECURITIES LAWS PURSUANT TO VARIOUSEXEMPTIONS PROVIDED BY THE RESPECTIVE LAWS OF THE SEVERAL STATES.  THEAVAILABILITY OF THE EXEMPTION UNDER SECTION 1145 OF THE BANKRUPTCYCODE OR ANY OTHER APPLICABLE SECURITIES LAWS SHALL NOT BE A CONDITIONTO THE OCCURRENCE OF THE EFFECTIVE DATE (AS DEFINED IN THE PLAN).THE NEW EQUITY INTERESTS AND/OR SPECIAL WARRANTS AND, IF THE PLAN ISACCEPTED BY CLASS 4 (ALLOWED SECOND LIEN CLAIMS), THE SECOND LIENWARRANTS, TO BE ISSUED ON THE EFFECTIVE DATE HAVE NOT BEEN APPROVED ORDISAPPROVED BY THE SECURITIES AND EXCHANGE COMMISSION (THE “SEC”) OR BYANY STATE SECURITIES COMMISSION OR SIMILAR PUBLIC, GOVERNMENTAL, ORREGULATORY AUTHORITY, AND NEITHER THE SEC NOR ANY SUCH AUTHORITY HASPASSED UPON THE ACCURACY OR ADEQUACY OF THE INFORMATION CONTAINED INTHIS DISCLOSURE STATEMENT OR UPON THE MERITS OF THE PLAN.  ANYREPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE.CERTAIN STATEMENTS CONTAINED IN THIS DISCLOSURE STATEMENT, INCLUDINGSTATEMENTS INCORPORATED BY REFERENCE, PROJECTED FINANCIALINFORMATION, AND OTHER FORWARD-LOOKING STATEMENTS, ARE BASED ONESTIMATES AND ASSUMPTIONS.  CERTAIN OF THESE FORWARD-LOOKINGSTATEMENTS CAN BE IDENTIFIED BY THE USE OF WORDS SUCH AS “BELIEVES,”“EXPECTS,” “PROJECTS,” “INTENDS,” “PLANS,” “ESTIMATES,” “ASSUMES,” “MAY,”“SHOULD,” “WILL,” “SEEKS,” “ANTICIPATES,” “OPPORTUNITY,” “PRO FORMA,”“PROJECTIONS,” OR OTHER SIMILAR EXPRESSIONS.  THERE CAN BE NO ASSURANCETHAT SUCH STATEMENTS WILL BE REFLECTIVE OF ACTUAL OUTCOMES.FORWARD-LOOKING STATEMENTS ARE PROVIDED IN THIS DISCLOSURESTATEMENT PURSUANT TO THE SAFE HARBOR ESTABLISHED UNDER THE PRIVATESECURITIES LITIGATION REFORM ACT OF 1995 AND SHOULD BE EVALUATED IN THECONTEXT OF THE ESTIMATES, ASSUMPTIONS, UNCERTAINTIES, AND RISKSDESCRIBED HEREIN AND IN FUSION CONNECT’S , INC.’S(AS DEFINED HEREIN)FILINGS WITH THE SEC.READERS ARE CAUTIONED THAT ANY FORWARD-LOOKING STATEMENTSCONTAINED HEREIN ARE BASED ON ASSUMPTIONS THAT ARE BELIEVED TO BE
WEIL:\97171739\1\47019.0003
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REASONABLE, BUT ARE SUBJECT TO A WIDE RANGE OF RISKS, INCLUDING THOSEIDENTIFIED IN SECTION XIX OF THIS DISCLOSURE STATEMENT.  IMPORTANTASSUMPTIONS AND OTHER IMPORTANT FACTORS THAT COULD CAUSE ACTUALRESULTS TO DIFFER MATERIALLY FROM THOSE EXPECTED ALSO INCLUDE, BUTARE NOT LIMITED TO, THOSE FACTORS, RISKS, AND UNCERTAINTIES DESCRIBED INMORE DETAIL UNDER THE HEADING “RISK FACTORS” AND ELSEWHERE IN THEANNUAL, QUARTERLY AND CURRENT REPORTS OF FUSION CONNECT, INC.,INCLUDING AMENDMENTS THERETO, AND ITS OTHER FILINGS WITH THE SEC.  DUETO THESE UNCERTAINTIES, READERS CANNOT BE ASSURED THAT ANY FORWARD-LOOKING STATEMENTS WILL PROVE TO BE CORRECT.  THE DEBTORS ARE UNDERNO OBLIGATION TO (AND EXPRESSLY DISCLAIM ANY OBLIGATION TO) UPDATE ORALTER ANY FORWARD-LOOKING STATEMENTS WHETHER AS A RESULT OF NEWINFORMATION, FUTURE EVENTS, OR OTHERWISE, UNLESS INSTRUCTED TO DO SOBY THE BANKRUPTCY COURT (AS DEFINED BELOW).THE STATEMENTS CONTAINED IN THIS DISCLOSURE STATEMENT ARE MADE AS OFTHE DATE HEREOF UNLESS OTHERWISE SPECIFIED.  THE TERMS OF THE PLANGOVERN IN THE EVENT OF ANY INCONSISTENCY WITH THE SUMMARIES IN THISDISCLOSURE STATEMENT.THE INFORMATION IN THIS DISCLOSURE STATEMENT IS BEING PROVIDED SOLELYFOR PURPOSES OF VOTING TO ACCEPT OR REJECT THE PLAN OR IN CONNECTIONWITH CONFIRMATION OF THE PLAN.  NOTHING IN THIS DISCLOSURE STATEMENTMAY BE USED BY ANY PARTY FOR ANY OTHER PURPOSE.ALL EXHIBITS TO THE DISCLOSURE STATEMENT ARE INCORPORATED INTO, ANDARE MADE A PART OF, THIS DISCLOSURE STATEMENT AS IF SET FORTH IN FULLHEREIN.
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EXHIBIT C: Financial Projections2 (To Be Filed Separately)EXHIBIT D: Liquidation Analysis3 (To Be Filed Separately)EXHIBIT E: Valuation Analysis (To Be Filed Separately)

EXHIBIT A: Amended Joint Plan of ReorganizationEXHIBIT B: Restructuring Support Agreement

2 The Debtors will seek authority from the Bankruptcy Court to file the Financial Projections no later than one(1) business day following the conclusion of the Debtors’ auction.  Copies of the Financial Projections will beavailable on the Voting Agent’s website upon its filing.3 The Debtors will seek authority from the Bankruptcy Court to file the Liquidation Analysis no later than one(1) business day following the conclusion of the Debtors’ auction.  Copies of the Liquidation Analysis will beavailable on the Voting Agent’s website upon its filing.
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Fusion Connect, Inc. (“Fusion Connect” or “FCI”) and its U.S. subsidiary debtors (collectively, the“Debtors” and together with theirFCI’s non-debtor Canadian subsidiaries, the “Company”) submit thisDisclosure Statement pursuant to Section 1125 of the Bankruptcy Code in connection with the solicitationof votes with respect to the Amended Plan.1  The Plan is annexed hereto as Exhibit A and is incorporatedherein by reference.  The Debtors commenced their chapter 11 cases (the “Chapter 11 Cases”) in theUnited States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”) onJune 3, 2019 (the “Commencement Date”).The purpose of this Disclosure Statement, including the exhibits annexed hereto, is to provide informationof a kind, and in sufficient detail, to enable creditors of the Debtors that are entitled to vote on theAmended Plan to make an informed decision on whether to vote to accept or reject the Amended Plan.This Disclosure Statement contains summaries of the Amended Plan, certain statutory provisions, eventscontemplated in the Chapter 11 Cases, and certain documents related to the Amended Plan.Fusion Connect is the ultimate parent of twenty (20) direct and indirect subsidiaries, eighteen (18) ofwhich, together with Fusion Connect, are Debtors in these Chapter 11 Cases.  The Company is a providerof integrated cloud solutions forto small, medium, and large businesses in the United States andresidential and business customers in Canada.  The Company offers services to customers, enabling themto successfully migrate to and efficiently use the increasing power of the cloud.  Such services includecloud communications, cloud connectivity, and cloud computing.  A significant part of the Company’shistorical expansion strategy has been to make strategic acquisitions of other providers.  In May and Juneof 2018, the Company closed a reverse merger transaction with Birch Communications Holdings, Inc.(“Birch” and such transaction, the “Birch Merger”) and closed an acquisition of MegaPath HoldingCorp. (“MegaPath” and such transaction, the “MegaPath Merger”), respectively.  The Companypursued the Birch Merger with a vision of leveraging its existing processes and structures to createsynergies between Fusion Connect’s and Birch’s joined customer bases, combine network infrastructureassets to improve operational efficiencies, and ultimately drive material growth in Fusion Connect’s andBirch’sthe combined companies’ annual revenue.  In connection with the Birch Merger and the MegaPathMerger, the Company incurred $680 million in secured debt.Due to underperformance compared to business projections, the Company found itself with limitedliquidity and at risk of default under its debt documents by early 2019.  Accordingly, in early 2019, theCompany began its formal review of strategic alternatives, including by engaging in dialogue andcommunications with its key stakeholders.  These efforts culminated in a restructuring support agreement(the “Restructuring Support Agreement”) with the First Lien Lender Group — the Company’s seniorcreditors — holding, in the aggregate, over 66 2/3% in aggregate principal amount of the outstanding FirstLien Claims.  The Restructuring Support Agreement contemplates the continuation of the Company’sprepetition marketing process that commenced in May 2019.  A copy of the Restructuring SupportAgreement is attached hereto as Exhibit B.2

I.INTRODUCTION

1 Capitalized terms used but not defined herein shall have the meanings ascribed to such terms in the AmendedPlan.  To the extent any inconsistencies exist between this Disclosure Statement and the Amended Plan, theAmended Plan shall govern.2 The signature pages for the Consenting First Lien Lenders (as defined in the Restructuring SupportAgreement) have been removed from Exhibit B.
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By virtue of the Restructuring Support Agreement, the Company commenced the Chapter 11 Cases with aclear path to a confirmable chapter 11 plan of reorganization and a viable recapitalization — in which,among other things, approximately $272 million in funded debt will be extinguished, leaving asignificantly deleveraged reorganized Company wholly owned by the First Lien Lenders and anappropriately sized exit working capital facility (the “Reorganization Transaction”).  In addition, theRestructuring Support Agreement also provides for the continuation of the Company’s prepetitionmarketing process (the “Prepetition Marketing Process” and together with the postpetition sale andmarketing process, the “Marketing Process”).  Pursuant to the Marketing Process, any and all bids for allor some portion of the Company’s business will behave been evaluated as a precursor to confirmation ofthe chapter 11 plan.  The Marketing Process seeks tohas provided a public and competitive forum inwhich the Debtors seeksought bids or proposals for potential transactions that, if representing higher orotherwise better value for creditors of the Debtors than the Reorganization Transaction, will bewouldhave been pursued in lieu of the Reorganization Transaction (the “Sale Transaction”).Specifically, tThe Debtors will solicited bids for an investment in, or other acquisition of, the Debtors’domestic business (the “U.S. Business”), FCI’s Canadian business (the “Canadian Business”) orand theU.S. Business and the Canadian Business on a consolidated basis,.  pPursuant to a plan of reorganization(or pursuant to an order of the Bankruptcy Court approving such potential Sale Transaction).the Bidding Procedures Order, the deadline for parties to submit non-binding indications of interest wasJuly 16, 2019.  The Debtors and their advisors have evaluated the indications of interest received andcommunicated with numerous potential bidders.  Based on this analysis, and with the support of each ofthe Consultation Parties (as defined in the Bidding Procedures Order), Although the Debtors willpursuehave decided to terminate the Marketing Process in earnest, the Reorganization Transaction willserve as a backstop and provide the Company the optionality to enter into the Sale Transaction, ifrepresenting higher or better value, thansolely with respect to their U.S. Business and to pursue theReorganization Transaction.3Upon consummation of the Reorganization Transaction, on the Effective Date, pursuant to and inaccordance with the Amended Plan, the Reorganized Debtors will, among other things: (a) issue onehundred percent (100%) of the New Equity Interests and Special Warrants to the holders of Allowed FirstLien Claims (subject to dilution by the Management Incentive Plan and, if the Amended Plan is acceptedby Class 4 (Second Lien Claims), the Second Lien Warrants, if exercised) in accordance with the EquityAllocation Mechanism, the Special Warrant Agreement, and the Second Lien Warrant Agreement (ifany), (b) if the Amended Plan is accepted by Class 4 (Second Lien Claims), issue the Second LienWarrants, (c) enter into the New Exit Facility Credit Agreement of up to $125 million, the proceeds ofwhich would provide for the payment of DIP Facility and provide liquidity for the Company’s workingcapital purposes; and (d) enter into the New First Lien Credit Agreement of up to $275 million to beissued to holders of Allowed First Lien Clams.The Debtors filed their initial chapter 11 plan on July 1, 2019 (ECF No. 146) (the “Initial Plan”) with thesupport of the First Lien Lender Group.  The Creditors’ Committee, however, raised a number of informalconcerns and potential objections with respect to the Initial Plan.  Since filing the Initial Plan, the Debtorsand the First Lien Lender Group engaged in numerous discussions with the Creditors’ Committeeregarding Plan-related issues in order to determine whether support of the Creditors’ Committee could besecured for a consensual chapter 11 plan.  The Debtors, the Creditors’ Committee, and the First LienLender Group have reached a settlement (the “Global Settlement”), the terms of which are incorporatedin the Amended Plan filed contemporaneously herewith and which Global Settlement is set out in greaterdetail in Section 4(J) of this Disclosure Statement.  Pursuant to the Global Settlement, a litigation trust3 The Company and its advisors continue to evaluate proposals for the sale of the Canadian Business.
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will be created and initially funded with $1.5 million (and have a committed loan from Reorganized FCIfor an additional $3.5 million, available to be drawn in installments) to pursue certain causes of action.The proceeds of the litigation trust will be shared among Reorganized FCI and holders of Litigation TrustInterests as described in Section 4(J) below.Generally, the Amended Plan contemplates the following treatment for creditors or interest holders underthe Reorganization Transaction. As part of the restructuring contemplated by the Restructuring Support Agreement, the First LienLender Group backstopped a debtor-in-possession financing in the aggregate amount of $59.5million (the “DIP Facility”) to support the Company’s operations during the Chapter 11 Cases.On Tthe Effective Date, the DIP Facility will be paid in full in cash or refinanced in full in cash inconnection with a Reorganization Transaction or a Sale Transaction, as applicablefrom borrowingunder the Exit Financing Facility.The Plan contemplates the below treatment for certain key classes of creditors under the ReorganizationTransaction.  As part of the Reorganization Transaction, the Debtors will enter into a new exit facility ofup to $125 million, the proceeds of which will be used to refinance the DIP Facility, pay exit costs, andcapitalize the balance sheet. First Lien Claims.  On the Effective Date, the holders of First Lien Claims will receive their pProrRata share of (i) the First Lien Lender Equity Distribution; provided, that, notwithstandinganything herein or in the Amended Plan to the contrary, the distribution of the First Lien LenderEquity Distribution shall be made pursuant to, and subject to the terms and conditions of, theEquity Allocation Mechanism attached as Exhibit A to the Amended Plan, less any New EquityInterests and/or Special Warrants distributable to other classes of Claims in order for theBankruptcy Court to determine that the Amended Plan satisfies section 1129(a)(7) of theBankruptcy Code; (ii) the loans under the New First Lien Credit Facility in the aggregate amountof up to $275 million (the “New First Lien Term Loans”); and (iii) cash or other proceeds, ifany, from the sale of the Debtors’ Canadian Business unless otherwise agreed to by the RequisiteFirst Lien Lenders. Second Lien Claims.  On the Effective Date, the holders of Second Lien Claims will either (i) notreceive any distribution or (ii) receive receive (i) if Class 4 is an Accepting Class, a Pro Ratashare of Second Lien Warrants, in full satisfaction of its Allowed Second Lien Claim and SecondLien Deficiency Claim; provided, that, notwithstanding  anything herein or in the Amended Planto the contrary, the distribution of the Second Lien Warrants shall be made pursuant to andsubject to (a) the Communications Act of 1934 (as amended, the “Communications Act”) andthe rules and regulations of the Federal Communications Commission (“FCC”); (b) state laws,rules, and regulations; and (c) the rules or regulations of the various state public utilitycommissions or public service commissions (the “State PUCs”); or (ii) if Class 4 is not anAccepting Class, their pPro rRata share of (x) the Litigation Trust Interests on account of eachholder’s Second Lien Deficiency Claims (subject to the terms and conditions of the PrepetitionIntercreditor Agreement) and (y) the percentage of the New Equity Interests and/or SpecialWarrants in accordance with the Equity Allocation Mechanism, as determined by the BankruptcyCourt to satisfy section 1129(a)(7) of the Bankruptcy Code as to holders of Second Lien Claims(if any).  On the Effective Date, the Prepetition Second Lien Credit Agreement will be deemedcancelled except as otherwise stated in the Amended Plan. General Unsecured Claims.  On the Effective Date, the holders of General Unsecured Claims willeither (i) not receive any distribution or (ii) receive their pPro rRata share of the percentage of3
WEIL:\97171739\1\47019.0003
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New Equity Interests and/or Special Warrants in accordance with the Equity AllocationMechanism, as determined by the Bankruptcy Court to satisfy section 1129(a)(7) of theBankruptcy Code as to holders of General Unsecured Claims.Litigation Trust Interests. Parent Equity Interests.  On the Effective Date, the Parent Equity Interests will be extinguishedand shall be of no further force and effect, whether surrendered for cancellation or otherwise. All Priority Non-Tax Claims, Other Secured Claims, Intercompany Claims, and IntercompanyInterests are Unimpaired under the Amended Plan. Following the Effective Date, Reorganized FCI will adopt a post-emergence managementincentive plan (the “Management Incentive Plan”), under which up to ten percent (10%) of theNew Equity Interests (after taking into account the shares to be issued under the ManagementIncentive Plan) will be reserved for issuance as awards on terms and conditions as agreed to bythe New Board.The Reorganization Transaction is expected to leave the Company’sU.S. businesses intact andsignificantly deleverage the Company’s balance sheet.  It is also expected to enhance theCompany’sFusion Connect’s long-term growth prospects and operational performance.The Plan also contemplates the below treatment for certain key classes of creditors under the SaleTransaction.  The Sale Transaction will provide the Debtors with an alternative to the ReorganizationTransaction by which the Debtors may pursue a bid for all or some portion of the Company’s business.The Debtors intend to pursue the Sale Transaction if it would create higher or otherwise better value forcreditors of the Debtors than the Reorganization Transaction.First Lien Claims.  On the Effective Date, the holders of First Lien Claims will receive their prorata share of Net Cash Proceeds (or a beneficial interest in Wind Down Co entitling the holder toits pro rata share of Net Cash Proceeds from Wind Down Co) until all Allowed First Lien Claimsare satisfied in full in Cash.  On the Effective Date, the Prepetition First Lien Credit Agreementwill be deemed cancelled except as otherwise stated in the Plan.Second Lien Claims.  On the Effective Date, the holders of Second Lien Claims will receive theirpro rata share of Net Cash Proceeds (or a beneficial interest in Wind Down Co entitling theholder to its pro rata share of Net Cash Proceeds from Wind Down Co) after the First LienClaims are satisfied in full in Cash.  Holders of Second Lien Claims will receive suchdistributions until all Allowed Second Lien Claims are satisfied in full in Cash.  On the EffectiveDate, the Prepetition Second Lien Credit Agreement will be deemed cancelled except asotherwise stated in the Plan.General Unsecured Claims.  On the Effective Date, the holders of General Unsecured Claims willreceive their pro rata share of Net Cash Proceeds (or a beneficial interest in Wind Down Coentitling the holder to its pro rata share of Net Cash Proceeds from Wind Down Co) after theFirst Lien Claims and Second Lien Claims are satisfied in full in Cash.  Holders of GeneralUnsecured Claims will receive such distributions until all Allowed General Unsecured Claims aresatisfied in full in Cash.Parent Equity Interests.  On the Effective Date, the Parent Equity Interests will be extinguishedand shall be of no further force and effect, whether surrendered for cancellation or otherwise.
4
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Accomplishing a speedy and efficient resolution of the Chapter 11 Cases is essential to maximizing thevalue of the Company.  Under the Restructuring Support Agreement and pursuant to the terms of the DIPDocuments, the Debtors are obligated to meet certain milestones.  Specifically, the Restructuring SupportAgreement and the DIP Facility may be terminated if, among other things, the Debtors fail to satisfy thefollowing milestones (unless the Requisite First Lien Lenders (as defined in the Restructuring SupportAgreement) agree to extend the relevant milestone in advance or waive the default):Milestone Deadline (as extended from time to time)Entry of Order Approving Bidding Procedures(as defined below) July 23, 2019Commence Solicitation of Non-BindingIndications of Interest (“Exit Financing IOIs”) July 3, 2019Entry of Final DIP Order July 8, 2019Filing of FCC Applications July 19, 2019Deadline to Receive Exit Financing IOIs July 2316, 2019Entry of Order Approving DisclosureStatementFiling of FCC Applications August 13September 10, 2019Receive Binding Commitment Letter for theNew Exit Credit Agreement September 6, 2019Entry of Order Approving Disclosure Statement September 17, 2019Entry of Order Confirming Amended Plan October 130, 2019 (Pending the Court’savailability)Occurrence of Amended Plan Effective Date October 2130, 2019 (or November 514, 2019 if15-day extension is exercised in accordance withthe terms of the Restructuring Support Agreement)

WHO IS ENTITLED TO VOTE:  Under the Bankruptcy Code, only holders of claims or interests in“impaired” Classes are entitled to vote on the Amended Plan (unless, for reasons discussed in more detailbelow, such holders are deemed to reject the Amended Plan pursuant to section 1126(g) of theBankruptcy Code).  Under section 1124 of the Bankruptcy Code, a class of claims or interests is deemedto be “impaired” unless (i) the Amended Plan leaves unaltered the legal, equitable, and contractual rightsto which such claim or interest entitles the holder thereof or (ii) notwithstanding any legal right to anaccelerated payment of such claim or interest, the Amended Plan, among other things, cures all existingdefaults (other than defaults resulting from the occurrence of events of bankruptcy) and reinstates thematurity of such claim or interest as it existed before the default.

THE DEBTORS, THE CREDITORS’ COMMITTEE, AND THE FIRST LIEN LENDERGROUP SUPPORT CONFIRMATION OF THE AMENDED PLAN AND URGE ALLHOLDERS OF CLAIMS ENTITLED TO VOTE ON THE AMENDED PLAN TO VOTE TOACCEPT THE AMENDED PLAN., BECAUSE THEY DEBTORS BELIEVE THAT THEAMENDED PLAN PROVIDES THE HIGHEST AND BEST RECOVERY FOR ALLSTAKEHOLDERS.
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Holders of Claims in Class 3 (First Lien Claims), Class 4 (Second Lien Claims), and Class 5 (GeneralUnsecured Claims) are the only Classes being solicited under, and the only Classes entitled to vote on, theAmended Plan.THE AMENDED PLAN PROVIDES THAT THE HOLDERS OF CLAIMS IN CLASS 3, CLASS4, AND CLASS 5 WHO VOTE TO ACCEPT THE AMENDED PLAN ARE DEEMED TO HAVEGRANTED THE RELEASES CONTAINED IN SECTION 10.6(b) OF THE AMENDED PLAN.The following table summarizes (i) the treatment of Claims and Interests that are classified under theAmended Plan, (ii) which Classes are impaired by the Amended Plan, (iii) which Classes isare entitled tovote on the Amended Plan, and (iv) the estimated recoveries for holders of Claims and Interests in theReorganization Transaction.  The table is qualified in its entirety by reference to the full text of theAmended Plan.  For a more detailed summary of the terms and provisions of the Amended Plan, seeArticle V—Summary of Amended Plan below.  The Amended Plan constitutes a separate plan for eachDebtor.  Each class of Claims and Interests only address claims against or interest in a particular Debtor.A discussion of the amount of Claims in each Class is set forth in Article V.C hereof.
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Class Claim orEquity Interest Treatment Impaired orUnimpaired Entitled toVote ontheAmendedPlan
Approx.Recovery inReorganization3

1 Priority Non-TaxClaims

Except to the extent that a holder of anAllowed Priority Non-Tax Claim against theDebtors agrees to a less favorable treatment ofsuch Claim, in full and final satisfaction ofsuch Allowed Priority Non-Tax Claim, at thesole option of the Debtors, or the ReorganizedDebtors, or the Plan Administrator, asapplicable:  (i) each such holder shall receivepayment in Cash in an amount equal to suchClaim, payable on the later of the EffectiveDate and the date that is ten (10) BusinessDays after the date on which such PriorityNon-Tax Claim becomes an Allowed PriorityNon-Tax Claim, or as soon thereafter as isreasonably practicable; (ii) such holder’sAllowed Priority Non-Tax Claim shall beReinstated; or (iii) such holder shall receivesuch other treatment so as to render suchholder’s Allowed Priority Non-Tax ClaimUnimpaired.

Unimpaired No(Presumedto Accept) 100%

2 Other SecuredClaims

Except to the extent that a holder of anAllowed Other Secured Claim agrees todifferent treatment, on the later of theEffective Date and the date that is ten (10)Business Days after the date such OtherSecured Claim becomes an Allowed Claim, oras soon thereafter as is reasonably practicable,each holder of an Allowed Other SecuredClaim will receive, on account of suchAllowed Claim, at the sole option of theDebtors, or the Reorganized Debtors, or thePlan Administrator, as applicable:  (i) Cash inan amount equal to the Allowed amount ofsuch Claim; (ii) Reinstatement of suchholder’s Allowed Other Secured Claim; (iii)such other treatment sufficient to render suchholder’s Allowed Other Secured ClaimUnimpaired; or (iv) return of the applicablecollateral in satisfaction of the Allowedamount of such Other Secured Claim.

Unimpaired No(Presumedto Accept) 100%

3 Approximate recovery in a Sale Transaction, if any, will be determined by the sale proceeds.
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Class Claim orEquity Interest Treatment Impaired orUnimpaired Entitled toVote ontheAmendedPlan
Approx.Recovery inReorganization3

1 Priority Non-TaxClaims

Except to the extent that a holder of anAllowed Priority Non-Tax Claim against theDebtors agrees to a less favorable treatment ofsuch Claim, in full and final satisfaction ofsuch Allowed Priority Non-Tax Claim, at thesole option of the Debtors, or the ReorganizedDebtors, or the Plan Administrator, asapplicable:  (i) each such holder shall receivepayment in Cash in an amount equal to suchClaim, payable on the later of the EffectiveDate and the date that is ten (10) BusinessDays after the date on which such PriorityNon-Tax Claim becomes an Allowed PriorityNon-Tax Claim, or as soon thereafter as isreasonably practicable; (ii) such holder’sAllowed Priority Non-Tax Claim shall beReinstated; or (iii) such holder shall receivesuch other treatment so as to render suchholder’s Allowed Priority Non-Tax ClaimUnimpaired.

Unimpaired No(Presumedto Accept) 100%

2 Other SecuredClaims

Except to the extent that a holder of anAllowed Other Secured Claim agrees todifferent treatment, on the later of theEffective Date and the date that is ten (10)Business Days after the date such OtherSecured Claim becomes an Allowed Claim, oras soon thereafter as is reasonably practicable,each holder of an Allowed Other SecuredClaim will receive, on account of suchAllowed Claim, at the sole option of theDebtors, or the Reorganized Debtors, or thePlan Administrator, as applicable:  (i) Cash inan amount equal to the Allowed amount ofsuch Claim; (ii) Reinstatement of suchholder’s Allowed Other Secured Claim; (iii)such other treatment sufficient to render suchholder’s Allowed Other Secured ClaimUnimpaired; or (iv) return of the applicablecollateral in satisfaction of the Allowedamount of such Other Secured Claim.

Unimpaired No(Presumedto Accept) 100%

3 First Lien Claims4 Except to the extent that a holder of a First Impaired Yes < 100[TBD]%
4 As discussed in further detail below, the Debtors are presently engaged in the Marketing Process.  To ensurethat the integrity of the Marketing Process is preserved and value is maximized, the expected recoveries forFirst Lien Claims is not, at this time, being disclosed herein by the Debtors.  The Debtors will file, no laterthan one (1) business day following the conclusion of the Debtors’ auction, the expected recoveries tocreditors under the Plan and will serve notice thereof on holders of Claims in the Voting Classes as promptlyas practicable upon filing.
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Lien Claim agrees to less favorable treatment,in full and final satisfaction, settlement,release, and discharge of, and in exchange forsuch First Lien Claim, each such holderthereof (or, with respect to any New EquityInterests to be issued pursuant to the First LienLender Equity Distribution, such holder’s

9
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permitted designee) shall receive: on the Effective Date such holder’s Pro Ratashare of (a) (i) If the Sale Transactionoccurs, on the Effective Date, such holder’sPro Rata share of Net Cash Proceeds (or abeneficial interest in Wind Down Co entitlingthe holder to its Pro Rata share of Net CashProceeds from Wind Down Co) until allAllowed First Lien Claims are satisfied in fullin Cash.  On the Effective Date, thePrepetition First Lien Credit Agreement shallbe deemed cancelled (except as set forth inSection 5.10 of the Plan).(ii) If the Reorganization Transaction occurs,on the Effective Date, such holder’s Pro Ratashare of (a) the First Lien Lender EquityDistribution; provided, that notwithstandinganything herein to the contrary, the distributionof the First Lien Lender Equity Distribution shallbe made pursuant to, and subject to the termsand conditions of, the Equity AllocationMechanism, less any New Equity Interestsand/or Special Warrants distributable to otherclasses of Claims in order for the BankruptcyCourt to determine that the Amended Plansatisfies section 1129(a)(7) of the BankruptcyCode; (b) the loans under the New First LienCredit Facility; and (c) cash or other proceeds, ifany, from the sale of the Debtors’ Canadianbusiness. unless otherwise agreed to by theRequisite First Lien Lenders.For the avoidance of doubt, on the EffectiveDate, the Prepetition First Lien CreditAgreement shall be deemed cancelled (except asset forth in Section 5.9 of the Amended Plan)without further action by or order of theBankruptcy Court.

10
WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 252 of 377



4 Second Lien Claims Except to the extent that a holder of anAllowed Second Lien Claim agrees to lessfavorable treatment, in full and finalsatisfaction, settlement, release, and dischargeof, and in exchange for an Allowed SecondLien Claim, on the Effective Date each suchholder thereof shall receive:  (i) if Class 4 is an Accepting Class, holdersof First Lien Claims shall be deemed to haveconsented to a distribution to holders ofSecond Lien Claims of, and each holder of aSecond Lien Claim and Second LienDeficiency Claim shall receive on theEffective Date, in full satisfaction of itsAllowed Second Lien Claim and Second LienDeficiency Claim, such holder’s Pro Ratashare of Second Lien Warrants; provided, that,notwithstanding anything herein to thecontrary, the distribution of the Second LienWarrants to the holders of Second Lien Claimsshall be made pursuant to and subject toCommunications Act and the rules andregulations of the FCC as well as applicablestate laws and the rules and regulations of theState PUCs; or (i) If the Sale Transactionoccurs, on the Effective Date, such holder’sPro Rata share of Net Cash Proceeds (or abeneficial interest in Wind Down Co entitlingthe holder to its Pro Rata share of Net CashProceeds from Wind Down Co) after the FirstLien Claims are satisfied in full in Cash, untilall Allowed Second Lien Claims are satisfiedin full in Cash.(ii) If the Reorganization Transactionoccurs,if Class 4 is not an Accepting Class, theneach holder of a Second Lien Claims will either(x) not receive or retain any property or receiveits Pro Rata share of (x) the Litigation TrustiInterests in property on account of such Claimor (y) receive its pro rata share ofits Second LienDeficiency Claim (subject to the terms andconditions of the Prepetition IntercreditorAgreement) and (y) the percentage of the NewEquity Interests and/or Special Warrants inaccordance with the Equity AllocationMechanism, as determined by the BankruptcyCourt to satisfy section 1129(a)(7) of theBankruptcy Code as to holders of Second LienClaims. (if any).If either the Sale Transaction or theReorganization Transaction occursFor theavoidance of doubt, on the Effective Date, thePrepetition Second Lien Credit Agreement shallbe deemed cancelled (except as set forth in

Impaired Yes [TBD]%

11
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Section 5.10 hereof5.9 of the Amended Plan)without further action by or order of theBankruptcy Court.

5 General UnsecuredClaims

Except to the extent that a holder of an AllowedGeneral Unsecured Claim agrees to lessfavorable treatment, in full and finalsatisfaction, settlement, release, and dischargeof, and in exchange for an Allowed GeneralUnsecured Claim, each such holder thereofshall receive: such holder’s Pro Rata share of the LitigationTrust Interests on the Effective Date.If the SaleTransaction occurs, on the Effective Date,such holder’s Pro Rata share of Net CashProceeds (or a beneficial interest in WindDown Co entitling the holder to its Pro Ratashare of Net Cash Proceeds from Wind DownCo) after the First Lien Claims and Second LienClaims are satisfied in full in Cash until allAllowed General Unsecured Claims aresatisfied in full in Cash.If the Reorganization Transaction occurs,each holder of General Unsecured Claims shalleither (x) not receive or retain any propertyunder the Plan on account of such Claim or (y)receive its pro rata share of the percentage ofNew Equity Interests and/or Special Warrants inaccordance with the Equity AllocationMechanism, as determined by the BankruptcyCourt to satisfy section 1129(a)(7) of theBankruptcy Code as to holders of GeneralUnsecured Claims.

Impaired Yes [TBD]%N/A4

6 IntercompanyClaims
On or after the Effective Date, allIntercompany Claims will be adjusted,continued, settled, reinstated, discharged, oreliminated as determined by the Debtors, orthe Reorganized Debtors, or PlanAdministrator, as applicable, and the RequisiteFirst Lien Lenders, in their respectivereasonable discretion, but not paid in Cash.

Unimpaired No(Presumedto Accept) N/A

4 “N/A” indicates that the amount cannot be calculated.
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7 IntercompanyInterests
On or after the Effective Date, allIntercompany Interests shall be cancelled,reinstated, or receive such other treatment asdetermined by the Debtors, or the ReorganizedDebtors, or Plan Administrator, as applicable,and the Requisite First Lien Lenders, in theirrespective reasonable discretion.

Unimpaired No(Presumedto Accept) N/A

8
Parent EquityInterests

Except to the extent that a holder of ParentEquity Interests agrees to less favorabletreatment, in full and final satisfaction,settlement, release, and discharge of, and inexchange for Parent Equity Interests, eachsuch holder thereof shall receive:If either the Sale Transaction or theReorganization Transaction occurs, onOnthe Effective Date, all Parent Equity Interestsshall be deemed cancelled without furtheraction by or order of the Bankruptcy Court,and shall be of no further force and effect,whether surrendered for cancellation orotherwise.  OnTo the extent permitted byapplicable law, on or promptly after theEffective Date, the Reorganized Debtors or theWind Down Co, as applicable, shall file withthe SEC a Form 15 for the purpose ofterminating the registration of any of FCI’spublicly traded securities.

Impaired No (Deemedto reject) 0%

9 SubordinatedSecurities Claims
Holders of Subordinated Securities Claimsshall not receive or retain any property underthe Amended Plan on account of suchSubordinated Securities Claims.  On theEffective Date, all Subordinated SecuritiesClaims shall be deemed cancelled withoutfurther action by or order of the BankruptcyCourt, and shall be of no further force andeffect, whether surrendered for cancellation orotherwise.

Impaired No (Deemedto reject) 0%

WHERE TO FIND ADDITIONAL INFORMATION:  Fusion Connect files annual reports andquarterly reports with, and furnishes other information to the SEC.  Copies of any document filedwith the SEC may be obtained by visiting the SEC website at http://www.sec.gov and performing asearch under the “Company Filings” link.As previously disclosed in the Current Report on Form 8-K filed with the SEC on April 2, 2019,ourthe Company’s audit committee, after consultation with management and discussion with ourindependent registered public accounting firm, concluded that ourthe Company’s previously issuedfinancial statements for the fiscal year ended December 31, 2017 and for the periods ended June 30,2018 and September 30, 2018 (collectively, the “Restated Periods”) and other financialcommunications for the Restated Periods should no longer be relied upon and should be restatedfor certain accounting errors.
13
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Any Current Reports on Form 8-K (other than information furnished pursuant to Items 2.02 or7.01 and any related exhibits of any Form 8-K, unless expressly stated otherwise therein), QuarterlyReports on Form 10-Q or Annual Reports on Form 10-K filed by Fusion Connect with the SECafter the date of this Disclosure Statement will be considered a part of this Disclosure Statementfrom the date of the filing of such documents.Any statement contained in a document incorporated or deemed to be incorporated herein byreference or contained in this Disclosure Statement shall be deemed to be modified or supersededfor purposes of this Disclosure Statement to the extent that a statement contained herein or in anyother subsequently dated or filed document which also is or is deemed to be incorporated byreference herein modifies or supersedes such statement.You should carefully read the entire Disclosure Statement and the documents incorporated byreference herein.  Any financial data included herein remains subject to the customary reviewprocedures associated with the completion of the Company’s public reporting requirements.II.OVERVIEW OF COMPANY’S OPERATIONSA. Debtors’ Business1. History and FormationFusion Connect was initially founded in Delaware by Marvin S. Rosen and Philip D. Turits in September1997.  Since then, the Company has expanded through a combination of organic growth and strategicacquisitions and is now a provider of integrated cloud solutions for small, medium, and large businessesin the United States and residential and business customers in Canada.  On February 25, 2005, theCompany commenced its initial public offering, becoming a publicly listed company on the NASDAQStock Market (“NASDAQ”).  The Company was delisted from the NASDAQ Global Market effectiveMay 13, 2019. 2. Current Business OperationsThe Company’s broad operational goal is to provide companies with a unified platform to leverage cloudand other communications technology and to serve as the single point of contact for relatedtroubleshooting.  To fill this role, the Company offers a variety of products, including UnifiedCommunications-as-a-Service (“UCaaS”), dedicated internet access and private networks, and cloudstorage and security, all on a single platform that is supported by dedicated “Contact Customer” services.The Company also offers Infrastructure-as-a-Service (“IaaS”) solutions that allow businesses to layeradditional cloud services onto its platform.The Company categorizes its suite of services into three broad categories: (i) Cloud Communications,(ii) Cloud Connectivity, and (iii) Cloud Computing.  Depending on the needs and sizes of individualcustomers, the Company offers different product bundles and service packages.  In each case, theCompany’s goal is to provide companies with reduced secure data storage costs, as well as an advancedand consistent communications network, all on a unified platform.  The Company is able to achieve thisgoal, in part, through its extensive North American network.(a) Cloud Communications
14
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The Company’s Cloud Communications service consists primarily of its “Cloud Voice,” UCaaS, and SIPtrunking offerings.  The Company’s Cloud Voice service allows customers to replace land-based officetelephone systems with a cloud-based digital telephone system, reducing upfront capital costs andsimplifying operations for office telephone systems. Cloud Voice provides efficiencies for companieswith multiple offices or a highly mobile workforce, and for companies that are opening a new office orneed to expand or replace existing legacy telephone systems.  The Company supports its Cloud Voiceservice through its UCaaS solutions, which integrate audio, video, messaging, and web services together,enhancing customers’ ability to convey information and communicate effectively.  The Company’s SIPtrunking service allows customers to retain their existing business telephone systems while operatingthose systems using an internet connection.(b) Cloud ConnectivityThe Company’s Cloud Connectivity service provides businesses with dedicated circuits to high-speedbroadband internet access, private networks, and other network-related services such as MultiprotocolLabel Switching (“MPLS”)5 services, and SD-WAN (Software-Defined Wide-Area Networks).  The goalof the Cloud Connectivity service is to facilitate optimized access to cloud services, private data centers,and enterprise applications over the internet or by private links.(c) Cloud ComputingThe Company’s Cloud Computing service provides customers with private and hybrid cloud computing(IaaS) to centralize information management, hardware, network, and infrastructure in an off-premisehosted location.  In connection with its Cloud Computing services, the Company also supports secure filesharing, backup and recovery services, and a unified threat management system to help detect, deter, anddefeat cyber-attacks to mitigate against business disruptions.3. EmployeesAs of the Commencement Date, the Debtors employed 810 full-time employees and 3 part-timeemployees who perform a variety of critical functions, including sales, marketing, engineering anddevelopment, operations, customer service, human resources, general administration, legal, finance, andmanagement.  In addition, the Debtors rely on services from a supplemental workforce comprised ofapproximately 45 independent contractors and consultants that provide services related to the Debtors’operations.  Specifically, the supplemental workforce provides services with respect to accounting,information technology, facilities maintenance, claims management, and other shared services.B. Debtors’ Organizational StructureFusion Connect is currently a public company with the majority of its shares held by BCHI Holdings,LLC (“BCHI”).  Fusion Connect owns, directly or indirectly, 100% of the ownership interest in each ofthe other Debtors and theirFusion Connect’s non-debtor Canadian Subsidiaries (as defined below).  Thechart below illustrates the Company’s current organizational structure:
5 MPLS is a routing technique in telecommunications networks that directs data from one node to the next basedon short path labels rather than long network addresses, thus avoiding complex lookups in a routing table andspeeding traffic flows.
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The Company’s current corporate structure is the product of its 2018 acquisition of MegaPath and thereverse merger with Birch.  Specifically, Fusion MPHC Holding Corporation and its two (2) subsidiariesreflect the MegaPath portion of the Company’s business.  Fusion BCHI Acquisition LLC (“FusionBCHI”) and its subsidiaries represent the Company’s business that Fusion Connect acquired as part of theBirch Merger.  Fusion NBS Acquisition Corp. and Fusion LLC operate the remainder of the Company’sbusiness.The two (2) non-Debtor entities included in the organizational structure chart — Primus ManagementULC (“Primus Management”) and Bircan Management ULC (collectively, the “CanadianSubsidiaries”) — operate the Company’s Canadian Business, which provides residentialtelecommunications services to residential and business customers in Canada.  As described below, theDebtors provide certain direct and indirect financial support to the Canadian Business in the ordinarycourse. C. Directors and OfficersThe following table sets forth the names of the members of Fusion Connect’s current Board of Directors:Name PositionMatthew D. Rosen Director (Chairman)Holcombe T. Green, Jr. Director (Vice Chairman)Michael J. Del Giudice Director
16
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Marvin S. RosenLewis W. Dickey, Jr. DirectorNeal P. Goldman DirectorHolcombe T. Green, III DirectorMichael J. Del GiudiceRafe de la Gueronniere DirectorMarvin S. Rosen Director
The following table sets forth the names of the members of the Restructuring Committee:Michael J. Del GiudiceLewis W. Dickey, Jr. DirectorNeal P. GoldmanRafe de la Gueronniere Director
The following table sets forth the name of the member of the Special Committee (as defined below):Neal P. Goldman Director
The following table sets forth the names of Fusion Connect’s current executive officers:Name PositionMatthew D. Rosen Chief Executive OfficerRussell P. Markman President and Chief Operating OfficerKeith Soldan Chief Financial OfficerDan Foster Chief Revenue OfficerBrian George Chief Technology OfficerJames P. Prenetta Jr. Executive Vice President and General Counsel
The composition of the board of directors of Reorganized FCI will be disclosed in accordance withsection 1129(a)(5) of the Bankruptcy Code.D. Regulation of Company’s BusinessIn the United States, Fusion Connect, Inc., Fusion LLC, Fusion Cloud Services, LLC (“FCS”), FusionCommunications, LLC, Fusion Telecom of Kansas, LLC, Fusion Telecom of Oklahoma, LLC,  FusionTelecom of Missouri, LLC, and Fusion Telecom of Texas Ltd., L.L.P.’s (collectively the “FusionLicensees”) services are generally subject to varying degrees of federal, state and local regulation,including regulation by the Federal Communications Commission (the “FCC”) and variousthe sStatepublic utility commissions or public service commissionsPUCs.  While these regulatory agencies grantthe Fusion Licensees the authority to operate those aspects of their services that are subject to regulation,they typically exercise minimal control over the Fusion Licensees’ services and pricing.  However, these
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agencies do require the filing of various reports, compliance with public safety and consumer protectionstandards and the payment of certain regulatory fees and assessments.1. Telecommunications ServicesAs carriers, the Fusion Licensees are subject to FCC regulation under the Communications Act of 1934,as amended.  The Fusion Licensees have the necessary authority under Section 214 of theCommunications Act to operate in the United States as providers of domestic interstateandtelecommunications services and to provide international telecommunications.  Generally,international carrier traffic is subject to minimal regulation by state and local jurisdictions servicespursuant to FCI’s international Section 214 authority.  Fusion Cloud Services, LLC also holds FCC-issued common carrier radio station licenses and a private radio station license.  The Fusion Licenseesalso hold various state licenses authorizing them to provide intrastate services to their carrier and end-usercustomers.  Thetelecommunications authorizations issued by the State PUCs.These agencies impose regulatory obligations upon the Fusion Licensees also comply with statereporting, fee payment, tariffing, and other obligations with respect to these services.  Should theCompany , including but not limited to licensing/registration and tariffing  requirements; annual FCC andState PUC regulatory assessments; 911 emergency service requirements; Communications Assistance forLaw Enforcement requirements; obligations to support federal and state universal service funds;compliance with and contributions to Telecommunications Relay Services (“TRS”); compliance withpublic safety and consumer protection standards;  compliance with the protocols of the North AmericanNumbering Plan Administration (“NAMPA”), and the Local Number Portability Administration as wellas with Customer Proprietary Network Information (“CPNI”) requirements and disability accessobligations, Local Number Portability (“LNP”) requirements, service discontinuance notificationobligations, outage reporting requirements, and rural call completion reporting and rules related to ringsignal integrity.  Should such Fusion Licensee fail at any time to hold the licenses required to provideintrastate, interstate or international services, the Companyfail to meet any of the FCC and State PUCrequirements discussed above applicable to these licenses, including the payment of required regulatoryfees and fund contributions, the Fusion Licensee could be subject to fines and/or other penalties,including revocation of operating authorizations.2. VoIP ServicesThe Company’s U.S. VoIP services are lightly regulated, although certain traditional telecommunicationsregulations have been applied to VoIP services.  The FCC requiresdoes not require companies to hold anauthorization to provide VoIP services; however, the FCC does require providers of interconnected VoIPservices to comply with:  911 emergency service requirements; registration requirements;Communications Assistance for Law Enforcement requirements; obligations to support Universal Serviceincluding the Universal Service Fund (“USF”), Telecommunications Relay Services, the North AmericanNumbering Plan AdministrationTRS, FCC regulatory fees; NAMPA, and the Local Number PortabilityAdministration; Customer Proprietary Network InformationCPNI requirements; disability accessobligations; Local Number PortabilityLNP requirements; service discontinuance notification obligations;outage reporting requirements; and rural call completion reporting and rules related to ring signalintegrity.  The FCC defines interconnected VoIP service as service that (i) enables real-time, two-wayvoice communications, (ii) requires a broadband connection from the user’s location, (iii) requiresinternet protocol compatible customer premises equipment, and (iv) permits users generally to receivecalls that originate on and terminate calls to the public switched telephone network (“PSTN”) and toterminate calls to the PSTN. Under this definition, the Fusion Licensees are providers of interconnectedVoIP service.  Should thea Fusion Licensees fail to meet any of the FCC requirements discussed above or
18
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fail to make required contributions in the future, the Companyit could be subject to revocation of itsauthority to operate or to fines and/or penalties.As a result of the FCC’s preemption of states’ ability to regulate certain aspects of VoIP service, and atrend in state legislatures to affirmatively deregulate VoIP services for most purposes, the Company’sVoIP services in the U.S. are subject to relatively few state regulatory requirements aside from a smallnumber of registrations, collection of state and local E911 fees and state Universal Service supportobligations.  The Company believes that its VoIP services are currently compliant with all applicable staterequirements, and the Company has made and is making the required contributions to E911, state USF,and other funds.  The state regulatory framework for the Company’sFusion Connect’s U.S. VoIP servicescontinues to evolve, so the Company, in conjunction with its professional advisors, monitors the actionsof the various state regulatory agencies and endeavors to ensure that it is in compliance with applicablestate law, including any new statutes or regulations that may be passed.  However, there can be noassurance that the Company will become aware of all applicable requirements on a timely basis, or thatthe Company will always be fully compliant with applicable rules and regulations.  Should the Companyfail to be compliant with applicable state regulations, or to file required reports with state regulatoryagencies, the Companyrelevant Fusion Licensee could be subject to fines and/or penalties.  The Companyexpects to incur ongoing operational, legal, and system costs in order to comply with these rules andregulations.E. Debtors’ Existing Capital Structure1).   Prepetition IndebtednessThe following description is for informational purposes only and is qualified in its entirety by reference tothe documents setting forth the specific terms of such obligations and their respective related agreements.(a) Super Senior Loan AgreementTo obtain additional working capital during the weeks leading to the Commencement Date, the Debtorsentered into that certain Super Senior Secured Credit Agreement, dated as of May 9, 2019 (as amended,supplemented, amended and restated or otherwise modified from time to time, the “Super Senior LoanAgreement” and such obligations thereunder, the “Super Senior Loan Claims”) among Fusion Connect,as borrower, the other Debtors, as guarantor subsidiaries, Wilmington Trust, National Association(“Wilmington Trust”), as administrative agent and collateral agent, and the lenders party thereto(the “Super Senior Lenders”).6  As of the Commencement Date, the aggregate principal amountoutstanding under the Super Senior Loan Agreement was $20.0 million.  Obligations under the SuperSenior Loan Agreement are secured by a lien on substantially all of the Debtors’ assets, including 100%of the equity of non-Debtor Primus Management ULC.(b) First Lien Credit AgreementAs of the Commencement Date, the Debtors had outstanding first lien secured debt obligations under thatcertain First Lien Credit and Guaranty Agreement, dated as of May 4, 2018 (as amended, supplemented,amended and restated or otherwise modified from time to time, the “First Lien Credit Agreement” andsuch obligations thereunder, the “First Lien Claims”) among Fusion Connect, as borrower, the otherDebtors, as guarantor subsidiaries, Wilmington Trust, as administrative agent and collateral agent, and thelenders party thereto (the “First Lien Lenders”).  As of the Commencement Date, the aggregate principalamount outstanding under the First Lien Credit Agreement was approximately $573.7 million, which6 The Super Senior Lenders are a subset of lenders under the First Lien Credit Agreement (as defined herein).
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amount consisted of the following tranches of debt, each secured by the same collateral with pari passulien priority:  (i) approximately $43.3 million in “Tranche A” term loans (the “Tranche A TermLoans”), (ii) approximately $490.9 million in “Tranche B” term loans (the “Tranche B Term Loans”),and (iii) $39.5 million in loans under a revolving facility (the “Revolving Loans”).  Obligations under theFirst Lien Credit Agreement are secured by a lien on substantially all of the Debtors’ assets, with a juniorpriority to the Super Senior Loan Claims.In connection with the closing of the First Lien Credit Agreement, Vector Fusion Holdings (Cayman),Ltd. issued a subordinated note to Fusion Connect, dated as of May 4, 2018, in the aggregate principalamount of $25.0 million (the “Vector Subordinated Note”).  The Vector Subordinated Note and theproceeds thereof are pledged to the collateral agent under the First Lien Credit Agreement for the benefitof the secured parties thereunder.  Under the first lien credit documents, any value received by suchcollateral agent or secured parties in respect of the Vector Subordinated Note must be applied first towardthe repayment of the obligations owing to holders of the Revolving Loans prior to repayment of theobligations owing to holders of the Tranche A Term Loans and Tranche B Term Loans.(c) Second Lien Credit AgreementThe Debtors have outstanding second lien term loan obligations under that certain Second Lien Credit andGuaranty Agreement, dated as of May 4, 2018 (as amended, supplemented, amended and restated orotherwise modified from time to time, the “Second Lien Credit Agreement” and such obligationsthereunder, the “Second Lien Claims”) among Fusion Connect, as borrower, the other Debtors, asguarantor subsidiaries, GLAS Americas LLC (as successor to Wilmington Trust), as administrative agentand collateral agent, and the lenders party thereto (the “Second Lien Lenders”).  As of theCommencement Date, the aggregate principal amount outstanding under the Second Lien CreditAgreement was $85.0 million.  Obligations under the Second Lien Credit Agreement are secured by a lienon substantially all of the Debtors’ assets, with a junior priority to the Super Senior Loan Claims and theFirst Lien Claims. (d) Intercreditor AgreementsThe secured parties under the Super Senior Loan Agreement and the First Lien Credit Agreement aresubject to that certain Super Senior Intercreditor Agreement, dated as of May 9, 2019 (as amended,supplemented, amended and restated or otherwise modified from time to time, the “Super SeniorIntercreditor Agreement”) among Wilmington Trust, in its capacities as super senior representative andfirst lien obligations representative.  The secured parties under the Super Senior Loan Agreement, theFirst Lien Credit Agreement, and the Second Lien Credit Agreement are subject to that certainIntercreditor Agreement, dated as of May 4, 2018 (as amended, supplemented, amended and restated orotherwise modified from time to time, the “1L / 2L Intercreditor Agreement”) among WilmingtonTrust, in its capacities as additional first lien obligations representative and first lien obligationsrepresentative, and GLAS Americas LLC (as successor to Wilmington Trust) as second lien obligationsrepresentative. (e) Green NoteFusion Connect has an outstanding note obligation under that certain Subordinated Promissory Note,dated as of May 4, 2018 (the “Green Note”) between Fusion Connect and Holcombe T. Green, Jr.  As ofthe Commencement Date, the aggregate principal amount outstanding under the Green Note was$10.0 million.  Obligations under the Green Note are unsecured.
20
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(f) Bircan NotesFusion BCHI is party to three (3) outstanding notes (collectively, the “Bircan Notes”): (i) that certainAmended and Restated Subordinated Promissory Note, dated as of May 4, 2018, with a principaloutstanding amount of approximately $1.5 million; (ii) that certain Amended and Restated SubordinatedPromissory Note, dated as of May 4, 2018, with a principal outstanding amount of $1.3 million; and(iii) that certain Amended and Restated Subordinated Promissory Note, dated as of May 4, 2018, with aprincipal outstanding amount of $0.5 million.  As of the Commencement Date, the aggregate principalamount outstanding under the Bircan Notes was approximately $3.3 million.  Obligations under each ofthe Bircan Notes are unsecured.(g) Intercompany NoteEach of the Debtors, as well as the Canadian Subsidiaries, are party to that certain Global IntercompanyNote, dated as of May 9, 2019 (the “Intercompany Note”).  All parties to the Intercompany Note areboth “payors” and “payees,” and the Intercompany Note does not contemplate any static principal amountowing.  The Intercompany Note governs the fluctuating balance of intercompany receivables andpayables between each of the Company’s entitiesFCI’s subsidiaries.  All obligations under theIntercompany Note are unsecured as between payors and payees, other than an intercompany loan in theprincipal amount of $2.0 million made by Fusion Connect to Primus Management ULC, which is securedby a lien on certain assets of Primus Management ULC.  Obligations under the Intercompany Note arepledged as security for all tranches of the Company’s secured debt.2).    Equity OwnershipAs of the Commencement Date, 150,000,000 shares of Fusion Connect common stock, $0.01 par valueper share, were authorized and 81,967,263 shares of Fusion Connect common stock were issued andoutstanding.  As of June 21, 2019, there were 646 record holders of the common stock, withapproximately 60.7% held by BCHI.7  As of the Commencement Date, 10,000,000 shares of FusionConnect preferred stock were authorized and 15,000 shares of Series D preferred stock were issued andoutstanding, all of which are held by BCHI.  The Company was delisted from the NASDAQ GlobalMarket effective May 13, 2019. III.CIRCUMSTANCES LEADING TO COMMENCEMENT OF CHAPTER 11 CASESA. Birch MergerThe Company has historically driven its growth in substantial part through strategic acquisitions.  OnAugust 26, 2017, in furtherance of that strategy, Fusion Connect and Fusion BCHI entered into a mergeragreement with Birch, which underlying transaction closed on May 4, 2018.  Due to a number of factors,including the fact that Birch was the larger entity and the previous Birch shareholders would acquire65.2% of the outstanding shares of Fusion Common Stock, the transaction constituted a reverse mergerwith the CompanyFCI being the acquirer for legal purposes and Birch being the acquirer of theCompanyFCI for accounting purposes.  In connection with the Birch Merger, the Company also spun-off
7 Holcombe T. Green, Jr. is the managing member of BCHI and has voting and dispositive power over BCHI’sshares of Fusion Connect common stock.
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To finance the Birch Merger, the Company entered into the First Lien Credit Agreement and the SecondLien Credit Agreement.9  The Company used proceeds from the foregoing to:  (i) refinance theCompany’s and its subsidiaries’ existing indebtedness, (ii) pay expenses related to the Birch Merger andassociated transactions, and (iii) pay down certain subordinated notes owed by Birch to Holcombe T.Green, Jr., R. Kirby Godsey, and Holcombe T. Green, III.  The Company also applied a portion of theproceeds from the First Lien Credit Agreement to pay a portion of the purchase price for MegaPath.The CompanyFCI pursued the Birch Merger with a vision of leveraging its existing processes andstructures to create synergies between Fusion Connect’s and Birch’s joined customer bases, combinenetwork infrastructure assets to improve operational efficiencies, and ultimately drive material growth inFusion Connect’s and Birch’s combined annual revenue.  While the Company was able to improveoperations and use the Birch Merger as a platform for expansion, the Birch business plan proved to beoverly aggressive in terms of sustained customer bookings and price increases.  A number of factors,including missed revenue projections left the Company with significantly less liquidity than originallyanticipated.B. Amortization and Interest PaymentsThe Company’s liquidity position exposed the Companyit to default risk under both the First Lien CreditAgreement and Second Lien Credit Agreement.  By the end of March 2019, the Company faced apending $6.7 million amortization payment under the First Lien Credit Agreement and a $300,000interest payment on the Green Note due on March 31, 2019 (together, the “Amortization and InterestPayments”).  In light of the Company’s limited working capital, it determined that it was unlikely to beable to make the Amortization and Interest Payments, and such non-payment would likely trigger a cross-default under the Second Lien Credit Agreement.Thus, the Company began liaising with its key constituencies to obtain a waiver of existing defaults, andto engage in negotiations regarding potential restructuring of the Company’s long-term capitalstructureindebtedness.  Meanwhile, due to the Company’s failure to timely file its 2018 Form 10-K withthe SEC and to pay certain NASDAQ listing fees, NASDAQ delisted Fusion Connect’s common stockfrom its exchange, effective May 13, 2019.C. Vendor Relationships and Lingo DisputeThe Company’s precarious liquidity position forced the Companyit to stretch trade terms with its vendors.As a result, the Company’s relationships with many of its vendors became increasingly strained.The Company also is involved in disputes with Lingo regarding the value of the assets transferred toLingo in connection with the Birch Merger and also stemming from Lingo’s failure to remit paymentsowed to the Company in connection withfor certain services the Company has provided to Lingo sincethe Birch Merger pursuant to a transition services agreement and a carrier services agreement.  As of theCommencement Date, outstanding amounts remain due and owing to the Company.

Lingo Management, LLC (“Lingo”),8 along with certain related subsidiaries, to the previous Birchshareholders.

8 Lingo operated Birch’s business relating to its U.S.-based consumer customers, wireless customers, and smallbusiness customer base.9 On the same date, Fusion Connect entered into the Green Note and Fusion BCHI entered into the Bircan Notes.
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D. Pursuit of New Equity InvestmentWeil, Gotshal & Manges LLP (“Weil”) and FTI Consulting, Inc. (“FTI”) were each retained in March2019 to assist the Company in exploring and evaluating potential transactions to improve its financialposition.  The Company and its advisors began by engaging in discussions with the Company’s majorityshareholder and certain lenders regarding the possibility of a new capital infusion and amendments to theFirst Lien Credit Agreement and the Second Lien Credit Agreement.  By early April 2019, negotiationshad progressed to a point where the Company, the majority shareholder, and certain lenders were close tofinalizing an agreement in principle.  Ultimately, however, the parties were unable to agree on final terms.E. Forbearance AgreementIn light of the outstanding defaults under the First Lien Credit Agreement and Second Lien CreditAgreement, the Company remained engaged in extensive discussions with the First Lien Lender Group,certain lenders holding Tranche A Term Loans and Revolving Loans, the lenders under the Second LienCredit Agreement (the “Second Lien Lenders”), and each of their respective advisors.  Such discussionsculminated in a forbearance agreement, dated April 15, 2019 (the “Forbearance Agreement”) amongFusion Connect and substantially all of its lenders under the First Lien Credit Agreement (collectively,the “Forbearing Lenders”).  Pursuant to the Forbearance Agreement, the Forbearing Lenders agreed notto exercise any remedies under the First Lien Credit Agreement with respect to the Company’s thenexisting defaults until April 29, 2019.  Certain Forbearing Lenders subsequently extended the term of theForbearance Agreement to June 3, 2019.Although the Company was unable to reach an agreement with the Second Lien Lenders as to a similarforbearance, the Second Lien Lenders were nonetheless barred from exercising remedies under theSecond Lien Credit Agreement due to a 150-day standstill provision set forth in the 1L / 2L IntercreditorAgreement.F. Super Senior FinancingAs described above, during the forbearance period, the Company and the First Lien Lender Groupcontinued discussions to build a path toward a consensual sale or reorganization transaction.  On May 9,2019, the Company closed the Super Senior Loan Agreement with the Super Senior Lenders, securing anadditional $15.0 million in liquidity, and on May 28, 2019 obtained an incremental $5.0 millionthereunder the Super Senior Loan Agreement.G. Formation of Restructuring Committee and Special CommitteeOn May 10, 2019, in connection with the Company’s evaluation of strategic alternatives, Neal P.Goldman was appointed to the Fusion’s Connect’s board of directors (the “Board”).  Further, on May 28,2019, the Board established and appointed Mr. Goldman, along with Michael J. Del Giudice, Lewis W.Dickey, Jr., and Rafe de la Gueronniere (collectively, the “Independent Directors”) to serve on anindependent restructuring committee (the “the Restructuring Committee”) to, among other things,evaluate and negotiate potential sale and restructuring transactions for the Company.The Restructuring Committee has complete and exclusive authority over the Debtors’ restructuring,including all matters related to the Chapter 11 Cases other than the matters within the purview of theSpecial Committee (as defined below).  Separately, the Board established a special committee(the “Special Committee”) to review, investigate, and determine whether to pursue any claims, remedies,or other appropriate actions with respect to potential claims belonging to the CompanyDebtors andappointed Mr. Goldman as the sole member of the Special Committee.  The Special Committee is23
WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 265 of 377



coordinating with the Creditors’ Committee and the parties to the Restructuring Support Agreementregarding its investigation.  Notably, under the Amended Plan, the Special Committee will identifyentities that will not be released pursuant to the Amended Plan to allow the Special Committee tocomplete its work.H. Prepetition Marketing ProcessIn May 2019, the Company and its advisors conducted the Prepetition Marketing Process.  PJT PartnersLP (“PJT”), on behalf of the Company, contacted over forty (40) potential investors, with the aim ofattracting multiple proposals to either (i) provide a preferred or common equity investment or (ii) acquirethe Company’s business on a cash-free, debt-free basis.  In connection with this solicitation, the Companyand its advisors prepared, among other things, a confidential information memorandum (“CIM”) and anelectronic data room to provide potential investors and bidders with adequate information upon which tomake a proposal.  During this process, sixteen (16) interested investors executed confidentialityagreements and were granted access to the CIM, which contains significant diligence and otherconfidential information about the Company’s business.  The deadline for interested investors to submitinitial bids was May 21, 2019.  Although no formal IOIs were received, several of these parties indicatedongoing interest, and the Company and its advisors continue to engage in discussions with these partiesand provide due diligence information (including access to an electronic data room.)  .  In support of theCompany’s postpetition Marketing Process, the Company has obtained approval of bidding and auctionprocedures for the orderly and value-maximizing marketing and sale of the Company’s business.Following the Commencement Date, PJT contacted approximately one hundred and twenty-five (125)additional potential investors, twenty-two (22) of which entered into non-disclosure agreements andreceived access to the CIM.  Pursuant to the Bidding Procedures Order, the deadline to submit non-binding indications of interest was July 16, 2019.  The Debtors received five (5) IOIs indications ofinterest for the U.S. Business and six (6) IOIs for the Canadian Business.  The Debtors, with theassistance of their financial advisors, engaged in numerous discussions with the parties that submittedIOIs in an attempt to increase the value of the bids contained therein.Following extensive analysis of the IOIs received, and with the support of each of the ConsultationParties (as defined in the Bidding Procedures Order), on August 27, 2019, the Debtors filed a Notice ofElection to Pursue Reorganization Transaction and Termination of U.S. Sale Process with theBankruptcy Court (the “Notice of Election”).  Pursuant to the Restructuring Support Agreement, NewEquity Interests and/or Special Warrants will be distributed to the holders of Allowed First Lien Claims.Pursuant to the Restructuring Support Agreement, the Requisite First Lien Lenders have consented to thetermination of the Marketing Process for the U.S. Business and instead have elected to pursue theReorganization Transaction.  Fusion Connect is continuing to pursue the Marketing Process with respectto the Canadian Business.I. Alternative Restructuring ProposalsSimultaneously with its negotiations with the Ad Hoc Group of First Lien Lenders Group, the Companyremained in discussions with other key stakeholders.  The Company and the Ad Hoc Group of First LienLenders intend toGroup have continued discussions with all key stakeholders during the Chapter 11Cases.
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IV.OVERVIEW OF THE CHAPTER 11 CASESA. Commencement of Chapter 11 Cases and First Day MotionsOn June 3, 2019, the Debtors commenced the Chapter 11 Cases.  The Debtors continue to manage theirestates as debtors-in-possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  To thatend, the Debtors filed various motions seeking relief from the Bankruptcy Court to promote a seamlesstransition between the Debtors’ prepetition and postpetition business operations, facilitate a smoothrestructuring through the Chapter 11 Cases, and minimize any disruptions to the Debtors’ operations (the“First Day Motions”).  At the first day hearing held on June 4, 2019 and continued on June 10, 2019, theBankruptcy Court granted substantially all of the relief requested in the First Day Motions and enteredvarious orders authorizing the Debtors to, among other things: continue paying employee wages and benefits; continue to use the Debtors’ cash management system, bank accounts, and business forms; pay certain critical vendors and obligations with respect to prepetition orders of goods andservices to be delivered postpetition; pay prepetition claims of shippers, warehousemen, and other lien claimants; continue insurance and workers’ compensation programs, the processing of workers’compensation claims, and continue the Debtors’ surety bond program; continue to pay all taxes, fees, and similar charges and assessments, whether arising prepetition orpostpetition, to the appropriate taxing, regulatory, or other governmental authority in theordinary course; continue customer programs; establish procedures for utility companies to request adequate assurance of payment and toprohibit utility companies from altering or discontinuing services; and obtain debtor-in-possession financing and use cash collateral, as discussed in more detail herein.B. DIP Facility and Cash Collateral1. (a) DIP FacilityTo pay their ordinary course operating expenses, finance the Chapter 11 Cases, and, ultimately, providethe Debtors with the flexibility to consummate the transactions contemplated by the RestructuringSupport Agreement, the Debtors filed a motion (ECF No. 17) (the “DIP Motion”) to enter into the DIPFacility, which consists of (i) up to $39.5 million in new money term loans and (ii) up to $20.0 million inroll-up term loans.  The DIP Facility will ensures that the Company’sDebtors’ financing needs willcan bemet during the Chapter 11 Cases.  The term of the DIP Facility is four (4) months from the closing date ofthe DIP Facility, with an option for up to three (3) extensions, each for a term of one (1) month, ifapproved by the Requisite Lenders.  The interim order granting the relief requested in the DIP Motion,including an interim draw of up to $20.0 million under the DIP Facility, can be found at ECF No. 57 (the“Interim DIP Order”) and the final order granting the relief requested in the DIP Motion, including a25
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draw of up to $19.5 million under the DIP Facility, can be found at ECF No. 160 (the “Final DIPOrder”, and, together with the Interim DIP Order, the “DIP Orders”).102. (b) Cash CollateralIn addition, the Debtors are authorized, on an interim basis, to consensually use the cash collateral of thePrepetition Secured Parties.  In exchange, the Debtors are providing the Prepetition Secured Parties withthe following: (a) Adequate Protection Liens. The Prepetition Super Senior Agent, for itself and for the benefit of the Prepetition Super SeniorLenders, has, in the amount of the Prepetition Super Senior Secured Parties’ Adequate ProtectionClaims, a valid, perfected replacement security interest in and lien upon all of the DIP Collateral, in eachcase subject and subordinate only to (i) the Carve Out and (ii) the DIP Liens and any liens to which theDIP Liens are junior (including the Prepetition Permitted Prior Liens and Senior Permitted Liens and,solely with respect to the Vector Subordinated Note Collateral, the liens securing the claims of thePrepetition First Lien Revolving Lenders and the Prepetition Issuing Bank arising under the PrepetitionFirst Lien Credit Agreement).The Prepetition First Lien Agent, for itself and for the benefit of the Prepetition First Lien Lenders, has, inthe amount of the Prepetition First Lien Lenders’ Adequate Protection Claims, a valid, perfectedreplacement security interest in and lien upon all of the DIP Collateral, in each case subject andsubordinate only to (i) the Carve Out, (ii) the DIP Liens and any liens to which the DIP Liens are junior(including the Prepetition Permitted Prior Liens and Senior Permitted Liens and, solely with respect to theVector Subordinated Note Collateral, the liens securing the claims of the Prepetition First Lien RevolvingLenders and the Prepetition Issuing Bank arising under the Prepetition First Lien Credit Agreement), (iii)the Super Senior Adequate Protection Liens, and (iv) Prepetition Super Senior Credit Facility Liens.The Prepetition Second Lien Agent, for itself and for the benefit of the Prepetition Second Lien Lenders,has, in the amount of the Prepetition Second Lien Lenders’ Adequate Protection Claims, a valid, perfectedreplacement security interest in and lien upon all of the DIP Collateral, in each case subject andsubordinate only to (i) the Carve Out, (ii) the DIP Liens and any liens to which the DIP Liens are junior(including the Prepetition Permitted Prior Liens and Senior Permitted Liens), (iii) the Super SeniorAdequate Protection Liens, (iv) the Prepetition Super Senior Credit Facility Liens, (v) the First LienAdequate Protection Liens, and (vi) the Prepetition First Lien Credit Facility Liens.(b) 507(b) Claims.The Prepetition Super Senior Agent, the Prepetition First Lien Agent, and the Prepetition Second LienAgent, for itself and for the benefit of each of the Prepetition Super Senior Lenders, the Prepetition FirstLien Lenders and the Prepetition Second Lien Lenders, respectively, shallare entitled to receive anadministrative expense claim pursuant to section 507(b) of the Bankruptcy Code, for and equal in amountto the aggregate diminution in value of their collateral, if any, subject to the Carve-Out and the prioritiesset forth in the DIP Facility.(c) Adequate Protection Payment and Interest Accrual.
10 Capitalized terms used but not otherwise defined in this Section IV.B shall have the respective meaningsascribed to such terms in the Interim DIP Orders.
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Only after the DIP Obligations are fully discharged, the Prepetition Super Senior Agent, on behalf of thePrepetition Super Senior Lenders, until the Prepetition Debt Refinancing occurs, and the Prepetition FirstLien Agent, on behalf of the Prepetition First Lien Lenders, will receive cash payments in an amountequal to the amount of the net cash proceeds received by the Debtors of the sale of any PrepetitionCollateral (including, for the avoidance of doubt, net cash proceeds from the sale of Prepetition Collateralin connection with an Asset Sale (as such term is defined in the DIP Credit Agreement)), payable not laterthan the fifth business day following the date of receipt of such proceeds; provided, that, in the event thatpayment of such cash payments would result in the Debtors’ having less cash on hand than the amount ofthe Carve-Out, the costs associated with administering the Debtors’ estates payable under the Budgetprior to any wind-down of the Debtors’ estates, and the reasonable expected costs associated with thewind-down of the Debtors’ estates (the “Reserve Amount”), such cash payments shall be reduced to theextent that, following the payment of such cash payments, the Debtors’ cash on hand is equal to theReserve Amount.  Until the Prepetition Debt Refinancing occurs, the Prepetition Super Senior Agent, onbehalf of the Prepetition Super Senior Lenders, received or will receive, as applicable, (x) on the date ofentry of the Interim DIP Order, all interest that accrued on the Prepetition Super Senior Loans and thatwas due and payable on June 3, 2019, (y) on the last business day of each month, all interest that accruedon the Prepetition Super Senior Loans during the monthly period (or portion thereof) ending on such lastbusiness day and (z) on the date that the Prepetition Debt Refinancing occurs, all accrued and unpaidinterest on the Prepetition Super Senior Loans (with interest on the Prepetition Super Senior Loans, forpurposes of clauses (y) and (z) of this sentence, being calculated based upon the non-default “Base Rate”plus the “Applicable Rate” applicable to “Base Rate Loans” as set forth in the Prepetition Super SeniorCredit Agreement). The Prepetition First Lien Agent, on behalf of the Prepetition First Lien Lenders,received or will receive (i) on the date of entry of the Interim DIP Order, payment in-kind of all accruedand unpaid interest on the Prepetition First Lien Loans (which interest shall be capitalized and added tothe principal amount of the applicable Prepetition First Lien Loans on the date hereof) and (ii) on the lastbusiness day of each month, payment in-kind of all interest that accrued on the Prepetition First LienLoans during the monthly period (or portion thereof) ending on such last business day  (which interestshall be capitalized and added to the principal amount of the applicable Prepetition First Lien Loans onsuch last business day), with interest on the Prepetition First Lien Loans, for purposes of this clauses (ii),being calculated based upon the non-default “Base Rate” plus the “Applicable Rate” applicable to such“Base Rate Loans” as set forth in the Prepetition First Lien Credit Agreement. In the event that it isdetermined by a final order, which order shall not be subject to any appeal, stay, reversal or vacatur, that(i) no Diminution in Collateral Value of any Prepetition First Lien Secured Party’s respective interests hasoccurred or (ii) such Prepetition First Lien Secured Party is determined to be undersecured, then a party ininterest shall have the right to assert that such payments of adequate protection shall be applied towardrepayment of the principal amount due on such Prepetition First Lien Debt as is owing to such PrepetitionFirst Lien Secured Party.(d) Adequate Protection Fees and Expenses.The Prepetition Super Senior Agent shall receive, for the benefit of the Prepetition Super Senior Lenders,current cash payments of the reasonable and documented prepetition and postpetition fees and expensesof the Prepetition Super Senior Agent under the Prepetition Super Senior Credit Documents and the FirstLien Lender Group, including, but not limited to, the reasonable and documented fees and out-of-pocketexpenses of Arnold & Porter Kaye Scholer LLP (solely in its capacity as counsel to the Prepetition SuperSenior Agent), Davis Polk & Wardwell LLP, Wiley Rein LLP, local counsel to the First Lien LenderGroup, if any, Greenhill & Co., Inc., Altman Vilandrie & Company and its sub-agents, and any otheradvisors retained by the First Lien Lender Group, subject to the review procedures set forth in the InterimDIP Orders.  The Prepetition First Lien Agent shall receive, for the benefit of the Prepetition First LienLenders, current cash payments of the reasonable and documented prepetition and postpetition fees andexpenses of (1) the Prepetition First Lien Agent under the Prepetition First Lien Credit Documents and27
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the First Lien Lender Group, including, but not limited to, the reasonable and documented fees and out-of-pocket expenses of Arnold & Porter Kaye Scholer LLP (solely in its capacity as counsel to thePrepetition First Lien Agent), Davis Polk & Wardwell LLP, Wiley Rein LLP, local counsel to the FirstLien Lender Group, if any, Greenhill & Co., Inc., Altman Vilandrie & Company and its sub-agents, andany other advisors retained by the Ad Hoc Group of First Lien Lenders Group, to the extent notduplicative to the fees and expenses paid as Super Senior Adequate Protection Fees and Expenses, and (2)certain of the Prepetition First Lien Revolving Lenders constituting only those reasonable anddocumented fees and out-of-pocket disbursements of Simpson Thacher & Bartlett LLP, incurred directlyin connection with matters specific to the Prepetition First Lien Revolving Lenders, each subject to thereview procedures set forth in the Interim DIP Orders.(e) Adequate Protection Milestones.The Prepetition Super Senior Secured Parties and Prepetition First Lien Secured Parties are entitled toperformance of certain Adequate Protection Milestones, which cannot be waived, amended, modified orextended from time to time, in each case (i) as to the Prepetition Super Senior Secured Parties absent (a)order of the Court or (b) prior written consent of the Super Senior Requisite Lenders and (ii) as to thePrepetition First Lien Secured Parties, absent (a) order of the Court or (b) prior written consent of theFirst Lien Requisite Lenders, in certain instances as amended and reflected in the Final DIP Order.(f) Financial Covenant Compliance.The Prepetition Super Senior Secured Parties and the Prepetition First Lien Secured Parties are entitled tocompliance by the Credit PartiesDebtors of those certain financial covenants set forth in section 6.7 of theDIP Credit Agreement. (g) Information Rights.The Debtors will promptly provide the Prepetition Super Senior Agent, on behalf of itself and on behalfof the Prepetition Super Senior Lenders, the Prepetition First Lien Agent, on behalf of itself and on behalfof the Prepetition First Lien Lenders, and the Prepetition Second Lien Agent, on behalf of itself and onbehalf of the Prepetition Second Lien Lenders, with all required written financial reporting and otherperiodic reporting that is required to be provided to the DIP Agent or the DIP Lenders under the DIPDocuments. (h) Additional Adequate Protection.In the event the Debtors file, support, make a proposal or counterproposal to any party relating to, or takeany other similar action in furtherance of (any of the foregoing, a “Non-Permitted Action”) a plan ofreorganization that does not propose to pay all claims on account of the Prepetition First Lien Debt incash or with such other consideration acceptable to the First Lien Requisite Lenders (such plan, a “Non-Permitted Plan”), the Debtors shall provide notice to counsel to the Ad Hoc Group of First Lien LendersGroup not less than seven (7) business days before taking such Non-Permitted Action (the “Non-Permitted Plan Notice”). Upon delivery of a Non- Non-Permitted Plan Notice, the Prepetition First LienSecured Parties shall have the right to immediately terminate Debtors’ right to use Cash Collateralpursuant to the Interim DIP Orders.C. Procedural Motions and Retention of Professionals
28
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The Debtors have also filed several other motions that are common in chapter 11 proceedings of similarsize and complexity as the Chapter 11 Cases, including applications to retain various professionals toassist the Debtors in the Chapter 11 Cases.D. Appointment of the Creditors’ CommitteeOn June 18, 2019, the Official Committee of Unsecured Creditors (the “Creditors’ Committee”) wasappointed by the Office of the United States Trustee for Region 2 (the “U.S. Trustee”) pursuant tosection 1102 of the Bankruptcy Code to represent the interests of unsecured creditors in the Chapter 11Cases (ECF No. 98).  The members of the Creditors’ Committee are Abante Rooter and Plumbing, Inc.,AT&T Services, Inc., and Equinix, Inc.  The Creditors’ Committee retained Cooley LLP as its counseland AlixPartners as its financial advisor.  The Debtors intend to continue to consult with the Creditors’Committee throughout the Chapter 11 Cases and have participated in numerous teleconferences and an in-person meeting with advisors to the Creditors’ Committee to discuss and consult with respect to theadministration of the Chapter 11 Cases, the Marketing Process, and the Amended Plan.  These discussionshave resulted in, among other positive outcomes, the Global Settlement.E. Schedules and Statements and Schedules, and; Rule 2015.3 FinancialReportsThe Debtors intend to file their (i) schedules of assets and liabilities and statements of financial affairsand (ii) Rule 2015.3 financial report by July 12, 2019.On July 16, 2019, the Debtors each filed their schedules of assets and liabilities and statements offinancial affairs (collectively, the “Schedules and Statements”) (ECF Nos. 6-8 and 191-228).  TheSchedules and Statements, as may be amended from time to time, and are incorporated into thisDisclosure Statement by reference.  On July 12, 2019, the Debtors filed a Rule 2015.3 financial report(the “Rule 2015.3 Report”) (ECF No. 179).  The Rule 2015.3 Report is incorporated into the DisclosureStatement by reference.F. Bar DateOn July 16, 2019, the Bankruptcy Court entered an order establishing (i) August 27, 2019 at 5:00 p.m.(prevailing Eastern Time), as the deadline for all non-governmental units (as defined in section 101(27) ofthe Bankruptcy Code) to file proofs of claim in the Chapter 11 Cases (the “General Bar Date”); (ii) December 2, 2019 at 5:00 p.m. (prevailing Eastern Time) as the deadline for all governmental units (asdefined in section 101(27) of the Bankruptcy Code) to file proofs of claim in the Chapter 11 Cases (the“Governmental Bar Date”); (iii) the later of (a) the General Bar Date or the Governmental Bar Date, asapplicable, and (b) 5:00 p.m. (prevailing Eastern Time) on the date that is thirty (30) days after entry of anorder approving rejection of any executory contract or unexpired lease of the Debtors as the deadline bywhich persons or entities asserting claims resulting from such rejection must file proofs of claim in theChapter 11 Cases (the “Rejection Damages Bar Date”); and (iv) the later of the (a) General Bar Date orthe Governmental Bar Date, as applicable, and (b) 5:00 p.m. (prevailing Eastern Time) on the date that isthirty (30) days from the date on which the Debtors provide notice of a previously unfiled Schedule or anamendment or supplement to a Schedule as the deadline by which persons or entities affected by suchfiling, amendment, or supplement must file proofs of claim in the Chapter 11 Cases (the “AmendedSchedules Bar Date”).G. Lease Rejection Motion
29
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On July 18, 2019, the Debtors filed a motion seeking authority to (i) reject certain unexpired leases ofnon-residential real property in New York, New Jersey, and California (with such rejection effective as ofJuly 31, 2019) and (ii) abandon certain property in connection therewith (ECF No. 236), which wasgranted on August 1, 2019 (ECF No. 281).  The Debtors may elect, in their sole discretion, to fileadditional motions to reject non-residential real property on or after the Date of the Disclosure Statement.H. F. Litigation MattersIn the ordinary course of business, the Debtors are involved in disputes with a variety of different parties.The Company is also subject to regulatory and governmental examinations, information requests andsubpoenas, inquiries, investigations, and threatened legal actions and proceedings.  In connection withformal and informal inquiries, the Company receives occasional requests in connection with variousaspects of the Company’s activities.1. Satarzadeh v. Fusion Connect, Inc., et al.A federal securities fraud complaint was filed against the Company, Matthew D. Rosen, Kevin M. Dotts,and Keith Soldan, in their capacities as current and /or former officers of the Company, on April 16,2019.  The case, captioned Satarzadeh v. Fusion Connect, Inc., et al., No. 19-cv-3391, was filed in theSouthern District of New York.  The complaint sought monetary damages and asserted damages underSections 10(b) and (a) of the Securities Exchange Act of 1934, 15 U.S.C. Sections 78j(b) and 78t(a), and17 C.F.R. Section 240.10b-5, during a class period alleged to range from August 14, 2018 to April 2,2019.  Plaintiff, Cyrus Satarzadeh, dismissed the case without prejudice pursuant to Fed. R. Civ. P.41(a)(1)(A)(i) on June 12, 2019.1. 2. GrandSlam Capital Master Fund, Ltd. v. Rosen et al.On June 7, 2019, a U.S. federal securities class action was filed in the Southern District of New Yorkagainst certainthe following current and/or former officers of the Company, namely, Matthew D. Rosen,Kevin M. Dotts, and Keith Soldan, but not the Company itself.  This case, captioned GrandSlam CapitalMaster Fund, Ltd. v. Rosen et al.;, No. 1:19-cv-05362, was accepted as related to the Satarzadeh case onJune 11, 2019.  The complaint seeks monetary damages and asserts damages under the same laws as theSatarzadeh case with a slightly different -PGG, asserts claims for monetary relief under Sections 10(b)and 20(a) of the Securities Exchange Act of 1934, during a class period, allegedly to ranginge from May11, 2018 to April 2, 2019.  The Southern District of New York has not certified a class in this case at thistime.  Multiple other law firms have announced and advertised plans of filing lawsuits with similarallegations, but none have yet been filed against the Company.On July 23, 2019, the court appointed alead plaintiff and lead counsel in this action.  A class has not yet been certified in this action.2. 3. Lingo DisputeLingo and the Company are involved in a dispute regarding (i) the value of assets transferred to Lingo inconnection with the Company’s closing of the Birch Merger and (ii) Lingo’s failure to remit paymentsowed to the Company in connection with certain services the Company has provided to Lingo since theBirch Merger pursuant to a transition services agreement and a carrier services agreement.  As of theCommencement Date, outstanding amounts remain due and owing to the Company.  The Company hassent a litigation hold notice, demands for payment, and advised Lingo it will end service to Lingo absentpayment.  No litigation has commenced and the parties are still attempting to informally resolve thedispute.
30
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3. 4. Other LitigationAs mentioned above, in the ordinary course of business, the Company is involved in occasional disputes,including pending class action cases with the potential to result in high amounts of damages assessedagainst the Company.  All actions and claims asserted against the Debtors in such actions are stayedpursuant to section 362 of the Bankruptcy Code during the pendency of the Chapter 11 Cases.  On August16, 2019, the Debtors filed a motion with the Court seeking an order approving a stipulation between theDebtors and 75 Broad, LLC that will lift the automatic stay solely with respect to a certain enumeratedlawsuit between Fusion Telecommunications International, Inc. and 75 Broad LLC (ECF No. 336).I. G. Marketing Process and Bidding ProceduresIn support of the Marketing Process, the Debtors and their advisors have developed bidding and auctionprocedures for the marketing and sale of their business in the Chapter 11 Cases in an orderly and valuemaximizing manner (the “Bidding Procedures”).  Pursuant to the Bidding Procedures, parties mayhadthe opportunity to submit bids for the purchase of the U.S. Business, the Canadian Business, or the U.S.Business and the Canadian Business on a consolidated basis in accordance with the terms of the BiddingProcedures.  The Bidding Procedures are designed to promote a competitive and expedient biddingprocess and are intended to generate the greatest level of interest in the Debtors’ assets.  The BiddingProcedures are also intended to provide the Debtors with flexibility to solicit proposals, negotiatetransactions, provide stalking horse protections (if necessary and appropriate), hold an auction (ifnecessary and appropriate) and consummate a Sale Transactions for the highest or best value, all whileprotecting the due process rights of all interested parties and ensuring that there is a full and fairopportunity to review and consider proposed transactions.  The Bidding Procedures are filed at ECF No.36.  Below are the proposed dates related to the Bidding Procedures.Key Event DeadlineDeadline to Submit Non-Binding Indications ofInterest July 16, 2019 at 4:00 p.m. (prevailing Eastern Time)Deadline to Submit Bids September 11, 2019 at 4:00 p.m. (prevailing Eastern Time)Deadline for Debtors to Notify Bidders of Statusas Qualified Bidders September 12, 2019 at 4:00 p.m. (prevailing Eastern Time)Auction, if necessary, to be conducted at theoffices of Weil, 767 Fifth Avenue, New York,New York 10153 September 13, 2019 at 10:00 a.m. (prevailing Eastern Time)Deadline to File Notice of (a) Successful Bid andBack-Up Bid and (b) Identity of SuccessfulBidder and Back-Up Bidder One (1) business day following conclusion ofthe AuctionDeadline to File Objections to (a) SaleTransaction, (b) Cure Costs, and (c) AdequateAssurance of Future Performance(same as Plan Confirmation Objection Deadline) September 23, 2019 at 4:00 p.m. (prevailing Eastern Time)
31
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Sale and Confirmation Hearing October 1, 2019 at 10:00 a.m.* (prevailing Eastern Time)*Subject to the Court’s AvailabilityJ. Plan Settlement Negotiations and the Global SettlementThe Debtors filed the Initial Plan on July 1, 2019 with the support of the First Lien Lender Group.  TheCreditors’ Committee, however, raised a number of informal concerns and potential objections withrespect thereto.  Since filing the Initial Plan, the Debtors and the First Lien Lender Group engaged theCreditors’ Committee regarding Plan-related issues to work towards a chapter 11 plan supported by theCreditors’ Committee.  The Debtors, the Creditors’ Committee, and the First Lien Lender Group havereached a Global Settlement, the terms of which are incorporated in the Amended Plan filedcontemporaneously herewith.  Pursuant to the Global Settlement, the Debtors, the Creditors’ Committee,and the First Lien Lender Group have agreed to the following:i. the establishment of the Litigation Trust in accordance with Section 5.16 ofthe Amended Plan, and the governance and administration of the LitigationTrust with the Litigation Trust Agreement;ii. on the Effective Date, the Reorganized Debtors will transfer the LitigationTrust Causes of Action and the Litigation Trust Debtor Causes of Action andthe Litigation Trust Initial Funding to the Litigation Trust, the proceeds ofwhich (if any) will benefit holders of Allowed Second Lien Claims andAllowed General Unsecured Claims, and holders of Allowed First LienClaims shall be deemed to transfer to the Litigation Trust any direct Causesof Action  they may assert solely in their capacities as Lenders under thePrepetition First Lien Credit Agreement relating to the Debtors, which, forthe avoidance of doubt, shall not include any Cause of Action against anyPrepetition First Lien Lender or the Prepetition First Lien AdministrativeAgent, to the extent such Causes of Action are not released or subject to theexculpation provisions under the Amended Plan, each free and clear of allLiens, charges, Claims, encumbrances, and interests, in accordance withSection 1141 of the Bankruptcy Code;iii. on the Effective Date, the Reorganized Debtors will issue an interest-bearingloan in the amount of $3,500,000 to the Litigation Trust and will invest cashin the amount of $1,500,000 in the Litigation Trust, and the Litigation TrustLoan shall accrue payment-in-kind interest at the same rate as the New FirstLien Credit Facility;iv. on the Effective Date, all Preference Action against any Entity other than aNon-Released Party that the Debtors or the Estates would have been legallyentitled to assert in their own right (whether individually or collectively) oron behalf of the holder of any Claim or Interest or other Person shall bedeemed conclusively, absolutely, unconditionally, irrevocably and foreverreleased;v. the Litigation Trust will be overseen and controlled by the Litigation TrustOversight Committee in accordance with the Litigation Trust Agreement, andshall (a) have the authority to determine whether to enforce, settle, release, or
32
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compromise the Litigation Trust Causes of Action, and (b) be solelyresponsible for selecting and retaining advisors to the Litigation Trust;vi. the Litigation Trust Assets will be distributed to the Reorganized Debtors andthe holders of the Litigation Trust Interests in accordance with the waterfallprovision set forth in Section 5.2(b)(vi) of the Amended Plan;vii. holders of Second Lien Claims, on account of the Second Lien DeficiencyClaim (subject to the terms and conditions of the Prepetition IntercreditorAgreement), and General Unsecured Claims shall be entitled to share ProRata in the Litigation Trust Assets that are not paid to Reorganized FCI.Holders of Allowed First Lien Claims will not be entitled to receive adistribution from the Litigation Trust on account of the Term LoanDeficiency Claim other than on account of the turnover provision of thePrepetition Intercreditor Agreement;viii. Upon entry of the Confirmation Order, the Challenge Period (as defined inthe Final DIP Order) will be deemed expired;ix. The Litigation Trust may be terminated in accordance with Section 5.16 ofthe Amended Plan and the Litigation Trust Agreement;x. The Litigation Trust shall have the authority and right on behalf of each ofthe Debtors, without the need for Bankruptcy Court approval (unlessotherwise indicated), to, except to the extent Claims have been Allowed,control and effectuate the Claims reconciliation process of GeneralUnsecured Claims, including to object to, seek to subordinate, compromise,or settle any and all General Unsecured Claims against the Debtors; andxi. as a condition precedent to consummation of the Global Settlement, theCreditors’ Committee and the First Lien Lender Group have agreed not toobject to the Disclosure Statement or the Amended Plan, or take any otheraction that is inconsistent with or that would reasonably be expected toprevent, interfere with, delay, or impede the confirmation and consummationof the Amended Plan or approval of the Global Settlement.V.SUMMARY OF AMENDED PLANThis section of the Disclosure Statement summarizes the Amended Plan, a copy of which is annexedhereto as Exhibit A.A. ADMINISTRATIVE EXPENSE AND PRIORITY CLAIMSAdministrativeExpense and Priority Claims.1. Administrative Expense Claims.Except as otherwise set forth in the Amended Plan, and except to the extent that a holder of an AllowedAdministrative Expense Claim agrees to less favorable treatment, each holder of an AllowedAdministrative Expense Claim (other than a Fee Claim, a DIP Claim, or a Restructuring Expense) shallreceive, in full and final satisfaction of such Claim, Cash in an amount equal to such Allowed33
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Administrative Expense Claim on, or as soon thereafter as is reasonably practicable, the later of (a) theEffective Date and (b) the first Business Day after the date that is thirty (30) calendar days after the datesuch Administrative Expense Claim becomes an Allowed Administrative Expense Claim; provided, thatAllowed Administrative Expense Claims representing liabilities incurred in the ordinary course ofbusiness by the Debtors, as Debtors in Possession, shall be paid by the Debtors, or the ReorganizedDebtors, or the Plan Administrator, as applicable, in the ordinary course of business, consistent with pastpractice and in accordance with the terms and subject to the conditions of any course of dealing oragreements governing, instruments evidencing, or other documents relating to such transactions.2. Fee Claims.(a) All Entities seeking an award by the Bankruptcy Court of Fee Claimsshall file and serve on counsel to the Debtors or the Creditors’ Committee, as applicable, the U.S. Trustee,and counsel to the First Lien Lender Group, on or before the date that is forty-five (45) days after theEffective Date, their respective final applications for allowance of compensation for services rendered andreimbursement of expenses incurred from the Commencement Date through the Effective Date.Objections to any Fee Claims must be filed and served on counsel to the Debtors, counsel to the FirstLien Lender Group, and the requesting party no later than twenty-one (21) calendar days after the filingof the final applications for compensation or reimbursement (unless otherwise agreed by the Debtors orthe Reorganized Debtors, as applicable, and the party requesting compensation of a Fee Claim).(b) Allowed Fee Claims shall be paid in full, in Cash, in such amounts as areAllowed by the Bankruptcy Court (i) on the date upon which an order relating to any such Allowed FeeClaim is entered or as soon as reasonably practicable thereafter; or (ii) upon such other terms as may bemutually agreed upon between the holder of such an Allowed Fee Claim and the Debtors, or theReorganized Debtors, or the Plan Administrator, as applicable.  Notwithstanding the foregoing, any FeeClaims that are authorized to be paid pursuant to any administrative orders entered by the BankruptcyCourt may be paid at the times and in the amounts authorized pursuant to such orders.(c) On or about the Effective Date, holders of Fee Claims shall provide areasonable estimate of unpaid Fee Claims incurred in rendering services before the Effective Date to theDebtors, and the Debtors or Reorganized Debtors, as applicable, shall escrow such estimated amounts forthe benefit of the holders of the Fee Claims until the fee applications related thereto are resolved by FinalOrder or agreement of the parties.  If a holder of a Fee Claim does not provide an estimate, the Debtors, orthe Reorganized Debtors, or Plan Administrator, as applicable, may estimate the unpaid and unbilledreasonable and necessary fees and out-of-pocket expenses of such holder of a Fee Claim.  When all suchAllowed Fee Claims have been paid in full, any remaining amount in such escrow shall promptly bereleased from such escrow and revert to, and ownership thereof shall vest in, the Reorganized Debtorswithout any further action or order of the Bankruptcy Court.(d) The Reorganized Debtors or the Plan Administrator, as applicable, areauthorized to pay compensation for services rendered or reimbursement of expenses incurred after theEffective Date in the ordinary course and without the need for Bankruptcy Court approval.3. Priority Tax Claims.Except to the extent that a holder of an Allowed Priority Tax Claim agrees to less favorable treatment,each holder of an Allowed Priority Tax Claim shall receive, in full and final satisfaction of such AllowedPriority Tax Claim, at the sole option of the Debtors, or the Reorganized Debtors, or the PlanAdministrator, as applicable, (a) Cash in an amount equal to such Allowed Priority Tax Claim on, or assoon thereafter as is reasonably practicable, the later of (i) the Effective Date, to the extent such Claim is34
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an Allowed Priority Tax Claim on the Effective Date; (ii) the first Business Day after the date that isthirty (30) calendar days after the date such Priority Tax Claim becomes an Allowed Priority Tax Claim;and (iii) the date such Allowed Priority Tax Claim is due and payable in the ordinary course as suchobligation becomes due; provided, that the Debtor reserves the right to prepay all or a portion of any suchamounts at any time under this option without penalty or premium; or (b) equal annual Cash payments inan aggregate amount equal to the amount of such Allowed Priority Tax Claim, together with interest atthe applicable rate under section 511 of the Bankruptcy Code, over a period not exceeding five (5) yearsfrom and after the Commencement Date.4. DIP Claims.As of the Effective Date, the DIP Claims shall be Allowed in the full amount outstanding under the DIPCredit Agreement, including principal, interest, fees, and expenses.  On the Effective Date, in full andfinal satisfaction of the DIP Claims, such claims shall be (a) paid in full in Cash upon the consummationof the Sale Transaction if the Sale Transaction occurs or (b) paid in full in Cash from the proceeds of theNew Exit Facility if the Reorganization Transaction occurs.  Notwithstanding anything to the contrary inthe Amended Plan or the Confirmation Order, (i) the Contingent DIP Obligations shall survive theEffective Date and shall not be discharged or released pursuant to the Amended Plan or the ConfirmationOrder, and (ii) the DIP Documents shall continue in full force and effect after the Effective Date withrespect to any obligations thereunder governing (1) the Contingent DIP Obligations and (2) therelationships among the DIP Agents and the DIP Lenders.On the later of (1) the Effective Date and (2) the date on which such fees, expenses, or disbursementswould be required to be paid under the terms of the DIP Order, the Debtors or Reorganized Debtors (asapplicable) shall pay all fees, expenses, and disbursements of the DIP Agent and DIP Lenders, in eachcase that have accrued and are unpaid as of the Effective Date and are required to be paid under orpursuant to the DIP Order.  After the Effective Date, the Reorganized Debtors shall continue to reimbursethe DIP Agent and the DIP Lenders for the reasonable fees and expenses (including reasonable anddocumented legal fees and expenses) incurred by the DIP Agent and the DIP Lenders after the EffectiveDate in accordance with the terms thereof and/or the DIP Order.  The Reorganized Debtors shall pay allof the amounts that may become payable to the DIP Agents or any of the DIP Lenders on account of anyContingent DIP Obligations in accordance with the terms of the DIP Documents and the DIP Order.5. Restructuring Expenses.During the period commencing on the Commencement Date through the Effective Date, the Debtors willpromptly pay in full in Cash any Restructuring Expenses in accordance with the terms of the RSA.Without limiting the foregoing, to the extent that any Restructuring Expenses remain unpaid as of theBusiness Day prior to the Effective Date, on the Effective Date, the Reorganized Debtors, or PlanAdministrator, as applicable, shall pay in full in Cash any outstanding Restructuring Expenses that areinvoiced without the requirement for the filing of retention applications, fee applications, or any otherapplications in the Chapter 11 Cases, and without any requirement for further notice or Bankruptcy Courtreview or approval.  For the avoidance of doubt, any Restructuring Expenses invoiced after the EffectiveDate shall be paid promptly, but no later than ten (10) business days of receiving an invoice.B. CLASSIFICATION OF CLAIMS AND INTERESTSClassification of Claims andInterests.
35
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1. Classification in General.A Claim or Interest is placed in a particular Class for all purposes, including voting, confirmation, anddistribution under the Amended Plan and under sections 1122 and 1123(a)(1) of the Bankruptcy Code;provided, that a Claim or Interest is placed in a particular Class for the purpose of receiving distributionspursuant to the Amended Plan only to the extent that such Claim or Interest is an Allowed Claim orAllowed Interest in that Class and such Allowed Claim or Allowed Interest has not been satisfied,released, or otherwise settled prior to the Effective Date.2. Summary of Classification.The following table designates the Classes of Claims against and Interests in the Debtor and specifieswhich of those Classes are (a) Impaired or Unimpaired by the Amended Plan; (b) entitled to vote toaccept or reject the Amended Plan in accordance with section 1126 of the Bankruptcy Code; and(c) deemed to accept or reject the Amended Plan.  In accordance with section 1123(a)(1) of theBankruptcy Code, Administrative Expense Claims and Priority Tax Claims have not been classified.Class Designation Treatment Entitled to Vote1 Priority Non-Tax Claims Unimpaired No (Presumed to accept)2 Other Secured Claims Unimpaired No (Presumed to accept)3 First Lien Claims Impaired Yes4 Second Lien Claims Impaired Yes5 General Unsecured Claims Impaired Yes6 Intercompany Claims Unimpaired No (Presumed to accept)7 Intercompany Interests Unimpaired No (Presumed to accept)8 Parent Equity Interests Impaired No (Deemed to reject)9 Subordinated Securities Claims Impaired No (Deemed to reject)3. Special Provision Governing Unimpaired Claims.Nothing under the Amended Plan shall affect the rights of the Debtors or the Reorganized Debtors, asapplicable, in respect of any Unimpaired Claims, including all rights in respect of legal and equitabledefenses to, or setoffs or recoupments against, any such Unimpaired Claims.4. Elimination of Vacant Classes.Any Class of Claims against or Interests in the Debtors that, as of the commencement of the ConfirmationHearing, does not have at least one holder of a Claim or Interest that is Allowed in an amount greater thanzero for voting purposes shall be considered vacant, deemed eliminated from the Amended Plan forpurposes of voting to accept or reject the Amended Plan, and disregarded for purposes of determiningwhether the Amended Plan satisfies section 1129(a)(8) of the Bankruptcy Code with respect to that Class.C. TREATMENT OF CLAIMS AND INTERESTSTreatment of Claims andInterests.1. Priority Non-Tax Claims (Class 1).(a) Classification:  Class 1 consists of Priority Non-Tax Claims.
36
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(b) Treatment:  Except to the extent that a holder of an Allowed PriorityNon-Tax Claim against the Debtors agrees to a less favorable treatment of such Claim, in full and finalsatisfaction of such Allowed Priority Non-Tax Claim, at the sole option of the Debtors, or theReorganized Debtors, or the Plan Administrator, as applicable:  (i) each such holder shall receive paymentin Cash in an amount equal to such Claim, payable on the later of the Effective Date and the date that isten (10) Business Days after the date on which such Priority Non-Tax Claim becomes an AllowedPriority Non-Tax Claim, or as soon thereafter as is reasonably practicable; (ii) such holder’s AllowedPriority Non-Tax Claim shall be Reinstated; or (iii) such holder shall receive such other treatment so as torender such holder’s Allowed Priority Non-Tax Claim Unimpaired.(c) Voting:  Class 1 is Unimpaired, and holders of Priority Non-Tax Claimsare conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of theBankruptcy Code.  Therefore, holders of Priority Non-Tax Claims are not entitled to vote to accept orreject the Amended Plan, and the votes of such holders will not be solicited with respect to Priority Non-Tax Claims. 2. Other Secured Claims (Class 2).(a) Classification:  Class 2 consists of the Other Secured Claims.  To theextent that Other Secured Claims are secured by different collateral or different interests in the samecollateral, such Claims shall be treated as separate subclasses of Class 2 for purposes of voting to acceptor reject the Amended Plan and receiving distributions under the Amended Plan.(b) Treatment:  Except to the extent that a holder of an Allowed OtherSecured Claim agrees to different treatment, on the later of the Effective Date and the date that is ten (10)Business Days after the date such Other Secured Claim becomes an Allowed Claim, or as soon thereafteras is reasonably practicable, each holder of an Allowed Other Secured Claim will receive, on account ofsuch Allowed Claim, at the sole option of the Debtors, or the Reorganized Debtors, or the PlanAdministrator, as applicable:  (i) Cash in an amount equal to the Allowed amount of such Claim;(ii) Reinstatement of such holder’s Allowed Other Secured Claim; (iii) such other treatment sufficient torender such holder’s Allowed Other Secured Claim Unimpaired; or (iv) return of the applicable collateralin satisfaction of the Allowed amount of such Other Secured Claim.(c) Voting:  Class 2 is Unimpaired, and holders of Other Secured Claims areconclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the BankruptcyCode.  Therefore, holders of Other Secured Claims are not entitled to vote to accept or reject theAmended Plan, and the votes of such holders will not be solicited with respect to such Other SecuredClaims. 3. First Lien Claims (Class 3).(a) Classification:  Class 3 consists of First Lien Claims.(b) Allowance:  The First Lien Claims are Allowed pursuant to section506(a) of the Bankruptcy Code against the Debtors in the aggregate principal amount of $585,481,310.80consisting of (i) $545,150,569.101 in aggregate outstanding principal amount of term loans,(ii) $39,818,694.44 in aggregate outstanding principal amount of revolving loans, and (iii) $512,047.0025in aggregate outstanding face amount of letters of credit issued, in each case, under the Prepetition FirstLien Credit Agreement, plus accrued and unpaid prepetition interest, accrued and unpaid post-petitioninterest, fees, expenses and other amounts arising under the Prepetition First Lien Credit Agreement.
37

WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 279 of 377



(c) Treatment:  Except to the extent that a holder of a First Lien Claim agrees to lessfavorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchangefor such First Lien Claim, each such holder thereof (or, with respect to any New Equity Interests to beissued pursuant to the First Lien Lender Equity Distribution, such holder’s permitted designee) shallreceive: (i)  on the Effective Date such holder’s Pro Rata share of (a) If the SaleTransaction occurs, on the Effective Date, such holder’s Pro Rata share of Net CashProceeds (or a beneficial interest in Wind Down Co entitling the holder to its Pro Ratashare of Net Cash Proceeds from Wind Down Co) until all Allowed First Lien Claims aresatisfied in full in Cash.  On the Effective Date, the Prepetition First Lien CreditAgreement shall be deemed cancelled (except as set forth in Section 5.10 hereof).(ii) If the Reorganization Transaction occurs, on the Effective Date, suchholder’s Pro Rata share of (a) the First Lien Lender Equity Distribution; provided, that notwithstandinganything in the Amended Plan to the contrary, the distribution of the First Lien Lender EquityDistribution shall be made pursuant to, and subject to the terms and conditions of, the Equity AllocationMechanism, less any New Equity Interests and/or Special Warrants distributable to other classes ofClaims in order for the Bankruptcy Court to determine that the Amended Plan satisfies section 1129(a)(7)of the Bankruptcy Code; (b) the loans under the New First Lien Credit Facility; and (c) cash or otherproceeds, if any, from the sale of the Debtors’ Canadian business unless otherwise agreed to by theRequisite First Lien Lenders.For the avoidance of doubt, on the Effective Date, the Prepetition First Lien Credit Agreement shall bedeemed cancelled (except as set forth in Section 5.10 hereof) without further action by or order of theBankruptcy Court. (d) Voting:  Class 3 is Impaired, and holders of First Lien Claims in Class 3are entitled to vote to accept or reject the Amended Plan.4. Second Lien Claims (Class 4).(a) Classification:  Class 4 consists of Second Lien Claims in the aggregateprincipal amount of $85,000,000 of term loans issued under the Prepetition Second Lien CreditAgreement, plus interest, fees, expenses and other amounts arising under the Prepetition Second LienCredit Agreement. (b) Treatment:  Except to the extent that a holder of an Allowed Second LienClaim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and dischargeof, and in exchange for an Allowed Second Lien Claim, on the Effective Date each such holder thereofshall receive: (i) If the Sale Transaction occurs, on the Effective Date, such holder’s Pro Ratashare of Net Cash Proceeds (or a beneficial interest in Wind Down Co entitling the holderto its Pro Rata share of Net Cash Proceeds from Wind Down Co) after the First LienClaims are satisfied in full in Cash, until all Allowed Second Lien Claims are satisfied infull in Cash. (i) if Class 4 is an Accepting Class, holders of First Lien Claimsshall be deemed to have consented to a distribution to holders of Second Lien Claims of, and each holderof a Second Lien Claim and Second Lien Deficiency Claim shall receive on the Effective Date, in full38
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satisfaction of its Allowed Second Lien Claim and Second Lien Deficiency Claim, such holder’s Pro Ratashare of Second Lien Warrants; provided, that, notwithstanding anything in the Amended Plan to thecontrary, the distribution of the Second Lien Warrants to the holders of Second Lien Claims shall bemade pursuant to and subject to Communications Act and the rules and regulations of the FCC as well asapplicable state laws and the rules and regulations of the State PUCs; or(ii) If the Reorganization Transaction occurs,if Class 4 is not anAccepting Class, then each holder of a Second Lien Claims will either (x) not receive or retain anyproperty or receive its Pro Rata share of (x) the Litigation Trust iInterests in property on account of suchClaim or (y) receive its pro rata share ofits Second Lien Deficiency Claim (subject to the terms andconditions of the Prepetition Intercreditor Agreement) and (y) the percentage of the New Equity Interestsand/or Special Warrants in accordance with the Equity Allocation Mechanism, as determined by theBankruptcy Court to satisfy section 1129(a)(7) of the Bankruptcy Code as to holders of Second LienClaims (if any). (iii) If either the Sale Transaction or the Reorganization Transaction occursFor theavoidance of doubt, on the Effective Date, the Prepetition Second Lien Credit Agreement shall be deemedcancelled (except as set forth in Section 5.10 hereof) without further action by or order of the BankruptcyCourt. (c) Voting:  Class 4 is Impaired, and holders of Second Lien Claims areentitled to vote to accept or reject the Amended Plan.5. General Unsecured Claims (Class 5).(a) Classification:  Class 5 consists of General Unsecured Claims.(b) Treatment:  Except to the extent that a holder of an Allowed GeneralUnsecured Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, anddischarge of, and in exchange for an Allowed General Unsecured Claim, each such holder thereof shallreceive: such holder’s Pro Rata share of the Litigation Trust Interests on the Effective Date.(i) If the Sale Transaction occurs, on the Effective Date, such holder’s Pro Ratashare of Net Cash Proceeds (or a beneficial interest in Wind Down Co entitling the holderto its Pro Rata share of Net Cash Proceeds from Wind Down Co) after the First LienClaims and Second Lien Claims are satisfied in full in Cash until all Allowed GeneralUnsecured Claims are satisfied in full in Cash.(ii) If the Reorganization Transaction occurs, each holder of GeneralUnsecured Claims shall either (x) not receive or retain any property under the Plan onaccount of such Claim or (y) receive its pro rata share of the percentage of New EquityInterests and/or Special Warrants in accordance with the Equity Allocation Mechanism,as determined by the Bankruptcy Court to satisfy section 1129(a)(7) of the BankruptcyCode as to holders of General Unsecured Claims(c) Voting:  Class 5 is Impaired, and holders of General Unsecured Claimsare entitled to vote to accept or reject the Amended Plan.
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6. Intercompany Claims (Class 6).(a) Classification:  Class 6 consists of Intercompany Claims.(b) Treatment:  On or after the Effective Date, all Intercompany Claims willbe adjusted, continued, settled, reinstated, discharged, or eliminated as determined by the Debtors, or theReorganized Debtors, or Plan Administrator, as applicable, and the Requisite First Lien Lenders, in theirrespective reasonable discretion, but not paid in Cash.(c) Voting:  Class 6 is Unimpaired, and holders of Intercompany Claims areconclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of the BankruptcyCode.  Therefore, holders of Intercompany Claims are not entitled to vote to accept or reject the AmendedPlan, and the votes of such holders will not be solicited with respect to such Intercompany Claims.7. Intercompany Interests (Class 7).(a) Classification:  Class 7 consists of Intercompany Interests.(b) Treatment:  On or after the Effective Date, all Intercompany Interestsshall be cancelled, reinstated, or receive such other treatment as determined by the Debtors, or theReorganized Debtors, or Plan Administrator, as applicable, and the Requisite First Lien Lenders, in theirrespective reasonable discretion.(c) Voting:  Class 7 is Unimpaired, and holders of Intercompany Interestsare conclusively presumed to have accepted the Amended Plan pursuant to section 1126(f) of theBankruptcy Code.  Therefore, holders of Intercompany Interests are not entitled to vote to accept or rejectthe Amended Plan, and the votes of such holders will not be solicited with respect to such IntercompanyInterests. 8. Parent Equity Interests (Class 8).(a) Classification:  Class 8 consists of Parent Equity Interests.(b) Treatment:  Except to the extent that a holder of Parent Equity Interests agrees to lessfavorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchangefor Parent Equity Interests, each such holder thereof shall receive:(b) (i) If either the Sale Transaction or the Reorganization Transactionoccurs,Treatment:  on the Effective Date, all Parent Equity Interests shall be deemed cancelled withoutfurther action by or order of the Bankruptcy Court, and shall be of no further force and effect, whethersurrendered for cancellation or otherwise.  OnTo the extent permitted by applicable law, on or promptlyafter the Effective Date, the Reorganized Debtors or the Wind Down Co, as applicable, shall file with theSEC a Form 15 for the purpose of terminating the registration of any of FCI’s publicly traded securities.(c) Voting:  Class 8 is Impaired, and holders of Parent Equity Interests areconclusively deemed to have rejected the Amended Plan pursuant to section 1126(g) of the BankruptcyCode.  Therefore, holders of Parent Equity Interests are not entitled to vote to accept or reject theAmended Plan, and the votes of such holders will not be solicited with respect to such Parent EquityInterests.
40
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9. Subordinated Securities Claims (Class 9).(a) Classification: Class 9 consists of Subordinated Securities Claims.(b) Treatment:  Holders of Subordinated Securities Claims shall not receiveor retain any property under the Amended Plan on account of such Subordinated Securities Claims.  Onthe Effective Date, all Subordinated Securities Claims shall be deemed cancelled without further actionby or order of the Bankruptcy Court, and shall be of no further force and effect, whether surrendered forcancellation or otherwise.(c) Voting:  Class 9 is Impaired, and the holders of Subordinated SecuritiesClaims are conclusively deemed to have rejected the Amended Plan.  Therefore, holders of SubordinatedSecurities Claims are not entitled to vote to accept or reject the Amended Plan, and the votes of suchholders of Subordinated Securities Claims will not be solicited.D. MEANS FOR IMPLEMENTATIONMeans for Implementation.1. No Substantive Consolidation.The Plan is being proposed as a joint plan of reorganization of the Debtors for administrative purposesonly and constitutes a separate chapter 11 plan of reorganization for each Debtor. The Plan is notpremised upon the substantive consolidation of the Debtors with respect to the Classes of Claims orInterests set forth in the Amended Plan.2. Compromise and Settlement of Claims, Interests, and Controversies.(a) Pursuant to sections 363 and 1123(b)(3) of the Bankruptcy Code andBankruptcy Rule 9019 and in consideration for the distributions and other benefits provided pursuant tothe Amended Plan, the provisions of the Amended Plan and the Global Settlement shall constitute a goodfaith compromise of Claims, Interests, and controversies relating to the contractual, legal, andsubordination rights that a creditor or an Interest holder may have with respect to any Claim or Interest orany distribution to be made on account of an Allowed Claim or Interest.  The entry of the ConfirmationOrder shall constitute the Bankruptcy Court’s approval of the compromise or settlement of all suchClaims, Interests, and controversies, as well as a finding by the Bankruptcy Court that such compromiseor settlement is in the best interests of the Debtors, their Estates, and holders of such Claims and Interests,and is fair, equitable, and reasonable.(b) The Plan incorporates and reflects the following compromise andsettlement by and among the Debtors, the Creditors’ Committee, and the Consenting First Lien Lenders(the “Global Settlement”). (i) On the Effective Date, the Litigation Trust shall be established inaccordance with Section 5.16 of the Amended Plan and shall be governed and administered in accordancewith the Litigation Trust Agreement.
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3. Sources of Consideration for Plan Distributions.(a) Sale Transaction.  In the event that the Debtors pursue the Sale Transaction, theDebtors shall fund distributions and satisfy applicable Allowed Claims and Allowed Interests under thePlan using Cash on hand and the Sale Transaction Proceeds.(b) Reorganization Transaction.  In the event that the Debtors pursue the ReorganizationTransaction, the Debtors shall fund distributions and satisfy applicable Allowed Claims and AllowedInterests under the Plan with Cash on hand, the proceeds of the New Exit Facility, loans under the NewFirst Lien Credit Facility, the New Equity Interests and the Special Warrants.4. Sale Transaction.(a) Closing of Sale Transaction (If Any).(ii) (i) On the Effective Date, or as soon as reasonably practicablethereafter, (1) the Debtors shall be authorized to consummate the Sale Transaction contemplated by theSuccessful Bid and, among other things, the Debtors’ Interests and/or assets (including executorycontracts and unexpired leases assumed and assigned to the Successful Bidder pursuant to Article VIIIhereof), as applicable, shall be transferred to and vest in the applicable Successful Bidderdeemed totransfer to the Litigation Trust the Litigation Trust Debtor Causes of Action, (2) the Reorganized Debtorsshall transfer to the Litigation Trust the Litigation Trust Initial Funding and (3) holders of Allowed FirstLien Claims shall be deemed to transfer to the Litigation Trust any direct Cause of Action they may assertsolely in their capacities as lenders under the Prepetition First Lien Credit Agreement relating to theDebtors, which, for the avoidance of doubt, shall not include any Cause of Action against any PrepetitionFirst Lien Lender or the Prepetition First Lien Administrative Agent, to the extent such Causes of Actionare not released or subject to the exculpation provisions under the Amended Plan (the “Litigation TrustFirst Lien Lender Causes of Action”), each free and clear of all Liens, Claims, charges, or otherClaims,encumbrances pursuant to the terms of the applicable purchase agreement and Confirmation Order (orsuch other applicable order of the Bankruptcy Court)., and interests, in accordance with Section 1141 ofthe Bankruptcy Code.  All of the Litigation Trust Assets, as well as the rights and powers of the Debtors’Estates applicable to the Litigation Trust Assets, shall vest in the Litigation Trust, for the benefit of theholders of Litigation Trust Interests and Reorganized FCI.(b) Wind Down and Dissolution of the Debtors.(iii) On the Effective Date, or as soon as reasonably practicablethereafter, the Reorganized Debtors and Litigation Trust shall enter into the Litigation Trust LoanAgreement pursuant to which the Reorganized Debtors shall agree to lend the Litigation Trust LoanProceeds to the Litigation Trust.  The Litigation Trust Loan Proceeds shall be available to be drawn in$1,000,000 installments six (6) and twelve (12) months after the Effective Date, and $500,000installments eighteen (18), twenty-four (24), and thirty (30) months after the Effective Date.  TheLitigation Trust Loan shall accrue payment-in-kind interest at same rate as the New First Lien CreditFacility.  The amount of the Litigation Trust Loan may be increased post-Effective Date upon theagreement of the Reorganized Debtors and the Litigation Trust.  In the event the Reorganized Debtors failto honor a Litigation Trust Loan draw installment when due, such failure shall be deemed to be anautomatic exercise of the Termination Right (as defined below) without the consent of the member theCreditors’ Committee appointed to the Litigation Trust Oversight Committee.(iv) On the Effective Date, all Preference Actions against any Entityother than a Non-Released Party that the Debtors or the Estates would have been legally entitled to assert42
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in their own right (whether individually or collectively) or on behalf of the holder of any Claim or Interestor other Person shall be deemed conclusively, absolutely, unconditionally, irrevocably and forever,released. (v) The Litigation Trust shall be overseen and controlled by theLitigation Trust Oversight Committee in accordance with the Litigation Trust Agreement.  The LitigationTrust Oversight Committee shall have the authority to determine whether to enforce, settle, release, orcompromise the Litigation Trust Causes of Action (or decline to do any of the foregoing).  The LitigationTrust Oversight Committee shall be solely responsible for selecting and retaining advisors to theLitigation Trust. (vi) In accordance with the Litigation Trust Agreement, payment ofLitigation Trust Expenses shall be deemed to be made first from the Litigation Trust Initial Funding andthen from the Litigation Trust Loan Proceeds.   The Litigation Trust shall be deemed to be prohibitedfrom using any Litigation Trust Loan Proceeds until no portion of the Litigation Trust Initial Funding isremaining. (vii) After payment of Litigation Trust Expenses pursuant to theLitigation Trust Agreement, the Litigation Trust Assets (other than any proceeds of the Litigation TrustFirst Lien Lender Causes of Action) shall be shared and distributed as follows:  first, payment in full inCash of all amounts due to the Reorganized Debtors under the Litigation Trust Loan; second, distributionto the Litigation Trust for the benefit of the holders of Litigation Trust Interests in accordance with theAmended Plan of up to $1,500,000 (the “GUC Payment”); third, to the extent the remaining LitigationTrust Assets are equal to or less than $20,000,000, seventy percent (70%) of such Litigation Trust Assetsshall be distributed to Reorganized FCI and thirty percent (30%) of such Litigation Trust Assets shall bedistributed to the Litigation Trust for the benefit of the holders of Litigation Trust Interests in accordancewith the Amended Plan; and fourth, to the extent there are any remaining Litigation Trust Assets greaterthan $20,000,000, fifty percent (50%) of such Litigation Trust Assets shall be distributed to theReorganized FCI and fifty percent (50%) of such Litigation Trust Assets shall be distributed to theLitigation Trust for the benefit of the holders of Litigation Trust Interests in accordance with theAmended Plan. (viii) After payment of Litigation Trust Expenses pursuant to theLitigation Trust Agreement, any Litigation Trust Assets that are proceeds of the Litigation Trust FirstLien Lender Causes of Action shall be shared and distributed as follows:  first, payment in full in Cash ofall amounts due to the Reorganized Debtors under the Litigation Trust Loan; second, eighty-five percent(85%) of such Litigation Trust Assets shall be distributed to the Reorganized FCI and fifteen percent(15%) of such Litigation Trust Assets shall be distributed to the Litigation Trust for the benefit of theholders of Litigation Trust Interests in accordance with the Amended Plan.(ix) Holders of Second Lien Claims, on account of the Second LienDeficiency Claims (subject to the terms and conditions of the Prepetition Intercreditor Agreement), andGeneral Unsecured Claims shall be entitled to share Pro Rata in the Litigation Trust Assets that are notpaid to Reorganized FCI.  Holders of Allowed First Lien Claims shall not be entitled to receive adistribution from the Litigation Trust on account of the Term Loan Deficiency Claim other than onaccount of the turnover provision of the Prepetition Intercreditor Agreement, which the Prepetition FirstLien Administrative Agent shall use commercially reasonable efforts to enforce with respect to anydistributions made by the Litigation Trust; in the event that holders of Allowed First Lien Claims receivea distribution from the Litigation Trust on account of the Term Loan Deficiency Claim, such distribution
43
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shall be credited against, and reduce, on a dollar-for-dollar basis, any distribution of Litigation TrustAssets that are distributable to Reorganized FCI.(x) Upon entry of the Confirmation Order, the Challenge Period (asdefined in the DIP Order) shall be deemed expired.(xi) The Litigation Trust may be terminated in accordance withSection 5.16 of the Amended Plan and the Litigation Trust Agreement.(xii) (i) The Plan AdministratorLitigation Trust shall have theauthority and right on behalf of each of the Debtors, without the need for Bankruptcy Court approval(unless otherwise indicated), to carry out and implement all provisions of the Plan, including, withoutlimitation, to:  (a), except to the extent Claims have been Allowed, control and effectuate the Claimsreconciliation process of General Unsecured Claims, including to object to, seek to subordinate,compromise or settle any and all General Unsecured Claims against the Debtors; (b) make distributions toholders of Allowed Claims in accordance with the Plan; (c) prosecute all Causes of Action on behalf ofthe Debtors, elect not to pursue any Causes of Action, and determine whether and when to compromise,settle, abandon, dismiss, or otherwise dispose of any such Causes of Action, as the Plan Administratormay determine is in the best interests of the Debtors; (d) retain professionals to assist in performing itsduties under the Plan; (e) maintain the books, records, and accounts of the Debtors; (f) complete and file,as necessary, all final or otherwise required federal, state, and local tax returns for the Debtors; (g)determine whether to create a liquidating trust for the assets of a Debtor and which assets to transfer tosuch liquidating trust; and (h) perform other duties and functions that are consistent with theimplementation of the Plan.. (xiii) As a condition precedent to consummation of the GlobalSettlement, the Creditors’ Committee and/or the First Lien Lender Group shall not object to theDisclosure Statement or the Amended Plan, or take any other action that is inconsistent with or that wouldreasonably be expected to prevent, interfere with, delay, or impede the confirmation and consummation ofthe Amended Plan or approval of the Global Settlement.3. Sources of Consideration for Plan Distributions Implementing theReorganization Transaction.The Debtors shall fund distributions and satisfy applicable Allowed Claims and Allowed Interests underthe Amended Plan with Cash on hand, the proceeds of the New Exit Facility, loans under the New FirstLien Credit Facility, the New Equity Interests, the Special Warrants, and the Second Lien Warrants (ifany) and through the issuance and distribution of the Litigation Trust Interests.(ii) After the Effective Date, pursuant to the Plan, the Plan Administrator shallwind down, sell, liquidate, and may operate, use, acquire, or dispose of property andcompromise or settle any Claims, Interests, or Causes of Action remaining with theDebtors’ Estates after consummation of the Sale Transaction contemplated by theSuccessful Bid without approval by the Bankruptcy Court and free of any restrictions ofthe Bankruptcy Code or Bankruptcy Rules.(iii) Each of the Debtors shall indemnify and hold harmless the PlanAdministrator solely in its capacity as such for any losses incurred in such capacity,except to the extent such losses were the result of the Plan Administrator’s grossnegligence, willful misconduct, or criminal conduct.
44

WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 286 of 377



(iv) Subject to Section 6.3(b) of the Plan, the Debtors shall make an initialdistribution on the Effective Date and thereafter, the Plan Administrator shall, in anexpeditious but orderly manner, make timely distributions pursuant to the Plan and theConfirmation Order.(v) The Plan Administrator shall be authorized to file on behalf of the Debtorsand any non-Debtor subsidiaries, certificates of dissolution and any and all othercorporate and company documents necessary to effectuate the Wind Down withoutfurther action under applicable law, regulation, order, or rule, including any action by thestockholders, members, the board of directors, or board of directors or similar governingbody of the Debtors.(vi) The Plan Administrator shall effectuate the Wind Down with the amountsreserved in the Wind Down Budget.(c) Establishment of Wind Down Co (if Applicable)(i) On or before the Effective Date, in furtherance of the Sale Transaction, theDebtors, with the consent of the Requisite First Lien Lenders, which shall not beunreasonably withheld, shall have the authority and right to establish Wind Down Co.The Debtors, with the consent of the Requisite First Lien Lenders, which shall not beunreasonably withheld, shall determine the form of entity that Wind Down Co will be,e.g., a corporation, a limited liability company or a liquidating trust, among others, ifapplicable.  In the event it is determined that Wind Down Co shall take the form of aliquidating trust, (a) the terms of the liquidating trust shall be set forth in a liquidatingtrust agreement (which agreement shall be in form and substance satisfactory to theRequisite First Lien Lenders, in their reasonable discretion), (b) Wind Down Co shall bestructured to qualify as a “liquidating trust” within the meaning of Treas. Reg. §301.7701-4(d) and in compliance with Rev. Proc. 94-45, 1994-2 C.B. 684, and, thus, as a“grantor trust” within the meaning of Sections 671 through 679 of the Tax Code to theholders of Claims, consistent with the terms of the Plan, (c) the sole purpose of WindDown Co shall be the liquidation and distribution of the assets transferred to Wind DownCo in accordance with Treas. Reg. § 301.7701-4(d), including the resolution of Claims,with no objective to continue or engage in the conduct of a trade or business, (d) allparties (including the Debtors, holders of Claims, the Creditors’ Committee, and thetrustee of the liquidating trust) shall report consistently with such treatment (including thedeemed receipt of the underlying assets, subject to applicable liabilities and obligations,by the holders of Allowed Claims, as applicable, followed by the deemed transfer of suchassets to Wind Down Co), (e) all parties shall report consistently with the valuation of theassets transferred to Wind Down Co as determined by the trustee of the liquidating trust(or its designee), (f) the trustee of the liquidating trust shall be responsible for filingreturns for the trust as a grantor trust pursuant to Treas. Reg. § 1.671-4(a), and (g) thetrustee of the liquidating trust shall annually send to each holder of an interest in theliquidating trust a separate statement regarding the receipts and expenditures of the trustas relevant for U.S. federal income tax purposes.  Subject to definitive guidance from theInternal Revenue Service or a court of competent jurisdiction to the contrary (includingthe receipt by the trustee of the liquidating trust of a private letter ruling if the trustee sorequests one, or the receipt of an adverse determination by the Internal Revenue Serviceupon audit if not contested by the trustee), the trustee of the liquidating trust, with theconsent of the Requisite First Lien Lenders, which shall not be unreasonably withheld,may timely elect to (i) treat the any portion of the liquidating trust allocable to Disputed45
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Claims as a “disputed ownership fund” governed by Treasury Regulation section 1.468B-9 (and make any appropriate elections) and (ii) to the extent permitted by applicable law,report consistently with the foregoing for state and local income tax purposes.  If a“disputed ownership fund” election is made, all parties (including the Debtors, holders ofClaims, the Creditors’ Committee, and the trustee of the liquidating trust) shall report forUnited States federal, state, and local income tax purposes consistently with theforegoing.4. 5. Reorganization Transaction.(a) If tThe Debtors pursue the Reorganization Transaction, the Debtors shallimplement the Reorganization Transaction as set forth in the Amended Plan.(b) New First Lien Credit Facility.(i) On the Effective Date, the New First Lien Credit Agreementshall be executed and delivered, and the Reorganized Debtors shall be authorized to execute, deliver andenter into, the New First Lien Credit Documents, without the need for any further corporate, limitedliability partnership or limited liability company action and without further action by the holders ofClaims or Interests. (ii) The obligations arising under the New First Lien CreditAgreement shall be secured by a senior priority perfected security interest (junior to the liens securing theNew Exit Facility Credit Agreement) in substantially all present and after acquired property (whethertangible, intangible, real, personal or mixed) of the Reorganized Debtors, wherever located, including,without limitation, all accounts, inventory, equipment, capital stock in subsidiaries of the ReorganizedDebtors, investment property, instruments, chattel paper, real estate, leasehold interests, contracts,patents, copyrights, trademarks and other general intangibles, and all products and proceeds thereof,subject to any exceptions and materiality thresholds reasonably acceptable to the Requisite New FirstLien Lenders (as defined in the New First Lien Term Sheet).(iii) The Reorganized Debtors shall be authorized to execute, deliver,and enter into and perform under the New First Lien Credit Agreement without the need for any furthercorporate, limited liability partnership or limited liability company action and without further action bythe holders of Claims or Interests.(c) New Exit Facility.On the Effective Date, the Reorganized Debtors shall be authorized to execute, deliver, enter into andperform under the New Exit Facility Credit Agreement without the need for any further corporate, limitedliability partnership or limited liability company action and without further action by the holders ofClaims or Interests. (d) Authorization and Issuance of New Equity Interests, SpecialWarrants, and Second Lien Warrants.(i) On the Effective Date, the Debtors or the Reorganized Debtors,as applicable, are authorized to issue or cause to be issued and shall issue the New Equity Interests and,Special Warrants and Second Lien Warrants (if any) in accordance with the terms of the Amended Plan,the Amended Organizational Documents, the Special Warrant Agreement, the Second Lien WarrantAgreement (if any), and the Equity Allocation Mechanism without the need for any further corporate or46
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stockholder action.  All of the New Equity Interests issuable under the Amended Plan, when so issued,shall be duly authorized, validly issued, fully paid, and non-assessable, and the Special Warrants issuedpursuant to the Amended Plan shall be duly authorized and validly issued and the Second Lien Warrants(if any) issued pursuant to the Amended Plan shall be duly authorized and validly issued.  For theavoidance of doubt, the acceptance of New Equity Interests and/or Special Warrants by a holder of anAllowed First Lien Claim shall be deemed as such holder’s agreement to the Amended OrganizationalDocuments and/or the Special Warrant Agreement, as applicable, as each may be amended or modifiedfrom time to time following the Effective Date in accordance with the terms of such documents. and forthe avoidance of doubt, the acceptance of Second Lien Warrants (if any) by a holder of an AllowedSecond Lien Claim shall be deemed as such holder’s agreement to the Amended OrganizationalDocuments and/or the Second Lien Warrant Agreement, as applicable, as each may be amended ormodified from time to time following the Effective Date in accordance with the terms of such documents.(ii) The distribution of the New Equity Interests and, SpecialWarrants and Second Lien Warrants (if any) pursuant to the Amended Plan may be made by means ofbook-entry registration on the books of a transfer agent for shares of New Equity Interests and, SpecialWarrants and Second Lien Warrants (if any) or by means of book-entry exchange through the facilities ofa transfer agent reasonably satisfactory to the Debtors, in accordance with the customary practices of suchagent, as and to the extent practicable.(e) Continued Corporate Existence.(i) The Debtors shall continue to exist after the Effective Date asReorganized Debtors as a private company in accordance with the applicable laws of the respectivejurisdictions in which they are incorporated or organized and pursuant to the Amended OrganizationalDocuments unless otherwise determined in accordance with Section 5.10 of the Amended Plan.(ii) On or after the Effective Date, the Reorganized Debtors maytake such reasonable action that may be necessary or appropriate as permitted by applicable law and theAmended Organizational Documents, as the Reorganized Debtors may reasonably determine isreasonable and appropriate to effect any transaction described in, approved by, or necessary orappropriate to effectuate the Amended Plan, including, without limitation, taking necessary steps todissolve or merge out of existence any of the Reorganized Debtors that are reasonably determined to beunnecessary for the continued successful performance of the Reorganized Debtors.(f) Officers and Board of Directors.(i) Upon the Effective Date, the New Board shall consist ofseven (7) directors.  Six (6) directors shall be selected by the First Lien Lender Group (at least one ofwhich shall be independent) and one (1) director shall be the chief executive officer of Reorganized FCI.If known, the identities of the directors and officers of the Reorganized Debtors shall be disclosed prior tothe Confirmation Hearing in accordance with section 1129(a)(5) of the Bankruptcy Code.(ii) Except to the extent that a member of the board of directors,managers, or limited partners, as applicable, of a Debtor continues to serve as a director, manager, orlimited partner of such Debtor on and after the Effective Date, the members of the board of directors,managers, or limited partners of each Debtor prior to the Effective Date, in their capacities as such, shallhave no continuing obligations to the Reorganized Debtors on or after the Effective Date and each suchdirector, manager or limited partner will be deemed to have resigned or shall otherwise cease to be adirector, manager or limited partner of the applicable Debtor on the Effective Date.
47
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(g) Reorganized Debtors’ Authority.(i) The Reorganized Debtors shall have the authority and right onbehalf of each of the Debtors, without the need for Bankruptcy Court approval (unless otherwiseindicated), to carry out and implement all provisions of the Amended Plan, including, without limitation,to:  (a) except to the extent Claims have been previously Allowed, control and effectuate the Claimsreconciliation process, including to object to, seek to subordinate, compromise or settle any and allClaims against the Debtors, other than with respect to General Unsecured Claims; (b) make distributionsto holders of Allowed Claims in accordance with the Amended Plan, other than with respect to GeneralUnsecured Claims; (c) prosecute all Causes of Action on behalf of the Debtors (including, for theavoidance of doubt, any Causes of Action against parties set forth on the Non-Released Parties Schedule),elect not to pursue any Causes of Action, and determine whether and when to compromise, settle,abandon, dismiss, or otherwise dispose of any such Causes of Action, other than with respect to theLitigation Trust Causes of Action; (d) retain professionals to assist in performing their duties under theAmended Plan; (e) maintain the books, records, and accounts of the Debtors; (f) complete and file, asnecessary, all final or otherwise required federal, state, and local tax returns for the Debtors; and (g)perform other duties and functions that are consistent with the implementation of the Amended Plan.(ii) After the Effective Date, the Reorganized Debtors may operatethe Debtors’ business and may use, acquire, or dispose of property and compromise or settle any Claims,Interests, or Causes of Action without approval by the Bankruptcy Court and free of any restrictions ofthe Bankruptcy Code or Bankruptcy Rules.5. 6. FCC Licenses. and State PUC AuthorizationsThe required FCC Long Form Applications shall be filed as promptly as practicable during these Chapter11 Cases.  After such filing is madewere filed prior to the date of the Amended Plan, as were applicationsseeking the consent of State PUCs with jurisdiction over the Reorganized Debtors to the transactionscontemplated by the Reorganization Transaction (which, for the avoidance of doubt, excludes anytransactions which may occur on or after the Exercise Date, as defined in the Equity AllocationMechanism).  As a result, any Entity that thereafter acquires a First Lien Claim may be issued SpecialWarrants in lieu of any New Equity Interests that would otherwise be issued to such Entity under theAmended Plan.  In addition, the Debtors may request that the Bankruptcy Court implement restrictions ontrading of Claims and Interests that might adversely affect the FCC Aapproval or State PUC approvalprocesses .that will be sought on or prior to the Effective Date.The Petition for Declaratory Ruling and the FCC and/or state transfer of control applications necessary toenable the exercise of the Special Warrants (the “Post-Effective Date Transfer Applications”) shall befiled as promptly as practicable following the Effective Date.  The Debtors or the Reorganized Debtors, asapplicable, shall diligently prosecute theall FCC Long FormApplications and the State PUC Applicationsassociated with the Reorganization Transaction and, after the Effective Date, the Post-Effective DateTransfer Applications and the Petition for Declaratory Ruling and.  The Debtors or Reorganized Debtors,as applicable, shall promptly provide such additional documents or information requested by the FCC orany State PUC in connection with itsthe respective agencies’ review of the foregoing applications.6. 7. Employee Matters.(a) Subject to Section 5.76(c) of the Amended Plan, on the Effective Date,solely with respect to the Reorganization Transaction, the Reorganized Debtors shall be deemed (i) tohave assumed all Benefit Plans and (ii) to have rejected any employment agreements, offer letters, oraward letters to which the Debtors are a party (collectively, the “Employee Arrangements”), unless set48
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forth on the Assumption Schedule.  With respect to any Benefit Plan and Employee Arrangement that isset forth on the Assumption Schedule, upon the Effective Date such Benefit Plan and EmployeeArrangement shall be deemed to be amended where applicable to provide and clarify that theconsummation of the Reorganization Transaction and any associated organizational changes shall notconstitute a “Change in Control,” be considered a “Good Reason” event, or serve as a basis to trigger anyrights or benefits under such Benefit Plan or Employee Arrangement.  To the extent that the Benefit Plansor any Employee Arrangements set forth on the Assumption Schedule are executory contracts, pursuant tosections 365 and 1123 of the Bankruptcy Code, unless an Assumption Dispute is timely filed andproperly served, each of them will be deemed assumed (as modified or terminated) as of the EffectiveDate with a Cure Amount of zero dollars.  However, notwithstanding anything else in the Amended Plan,the assumed Benefit Plans and Employee Arrangements, if any, shall be subject to modification inaccordance with the terms thereof at the discretion of the Reorganized Debtors.(b) Following the Effective Date, solely with respect to the ReorganizationTransaction, the applicable Reorganized Debtors shall enter into the Management Incentive Plan.  Allawards issued under the Management Incentive Plan will be dilutive of all other New Equity Interestsissued pursuant to the Amended Plan (including those issued upon the exercise of any Special Warrants).(c) For the avoidance of doubt, if an Employee Arrangement or a BenefitPlan provides for an award or potential award of Interests or consideration based on the value of Interestsprior to the Effective Date, such Interest shall be treated in accordance with Section 4.8 of the AmendedPlan and cancelled notwithstanding assumption of the applicable Employee Arrangement or Benefit Plan.(d) On the Effective Date, the Reorganized Debtors shall be deemed to haveassumed all prepetition Key Employee Retention Agreements.  Notwithstanding anything to the contraryin Section 5.76(a), the consummation of the Restructuring Transactions and any associated organizationalchanges shall constitute a “Change of Control” under all prepetition Key Employee RetentionArrangementsAgreements.(d) On the Effective Date, whether in a Reorganization Transaction or a Sale Transaction,the Reorganized Debtors shall be deemed to have assumed all prepetition key employee retentionarrangements. 7. 8. Effectuating Documents; Further Transactions.(a) On or as soon as practicable after the Effective Date, the ReorganizedDebtors, or the Plan Administrator, as applicable, shall take such reasonable actions as may be or becomenecessary or appropriate to effect any transaction described in, approved by, contemplated by, ornecessary to effectuate the Amended Plan and the Global Settlement, including (i) the execution anddelivery of appropriate agreements or other documents of merger, consolidation, restructuring, financing,conversion, disposition, transfer, dissolution, or liquidation containing terms that are consistent with theterms of the Amended Plan and that satisfy the applicable requirements of applicable law and any otherterms to which the applicable Entities may determine; (ii) the execution and delivery of appropriateinstruments of transfer, assignment, assumption, or delegation of any Asset, property, right, liability, debt,or obligation on terms consistent with the terms of the Amended Plan and having other terms to which theapplicable parties agree; (iii) the filing of appropriate certificates or articles of incorporation,reincorporation, merger, consolidation, conversion, or dissolution and the Amended OrganizationalDocuments pursuant to applicable state law; (iv) the issuance of securities, all of which shall beauthorized and approved in all respects, in each case, without further action being required underapplicable law, regulation, order, or rule; and (v) the execution, delivery, or filing of contracts,instruments, releases, and other agreements to effectuate and implement the distribution of the Litigation49
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Trust Interests to be issued pursuant hereto without the need for any approvals, authorizations, actions, orconsents; and (vi) all other actions that the applicable Entities determine to be necessary or appropriate,including making filings or recordings that may be required by applicable law or to reincorporate inanother jurisdiction, subject, in each case, to the Amended Organizational Documents.(b) Each officer, manager, limited partner or member of the board ofdirectors of the Debtors is (and each officer, manager, limited partner or member of the board of directorsof the Reorganized Debtors and the Plan Administrator, as applicable, shall be) authorized and directed toissue, execute, deliver, file, or record such contracts, securities, instruments, releases, indentures, andother agreements or documents and take such actions as may be necessary or appropriate to effectuate,implement, and further evidence the terms and conditions of the Amended Plan and, in the event that theDebtors pursue the Reorganization Transaction, the securities issued pursuant to the Amended Plan in thename of and on behalf of the Reorganized Debtors or Wind Down Co, all of which shall be authorizedand approved in all respects, in each case, without the need for any approvals, authorization, consents, orany further action required under applicable law, regulation, order, or rule (including, without limitation,any action by the stockholders, limited partners, directors or managers of the Debtors, the ReorganizedDebtors, or Wind Down Co) except for those expressly required pursuant to the Amended Plan.(c) In order to preserve the Reorganized Debtors’ or Wind Down Co’sability to utilize certain tax attributes that exist as of the Effective Date, the charter, bylaws, and otherorganizational documents may restrict certain transfers of the New Equity Interests.(d) The Reorganization Transaction or Sale Transaction, as applicableandthe Global Settlement, including the creation of the Litigation Trust, shall be conducted in a manner that,in the business judgment of the Debtors, with the consent of the Requisite First Lien Lenders (whichconsent shall not be unreasonably withheld), ensures that the Reorganized Debtors or Wind Down Co, asapplicable, receive favorable and efficient tax treatment, given the totality of the circumstances.(e) All matters provided for in the Amended Plan involving the corporatestructure of the Debtors, Reorganized Debtors, or Wind Down Co, to the extent applicable, or anycorporate or related action required by the Debtors, or the Reorganized Debtors, or Wind Down Co inconnection herewith shall be deemed to have occurred and shall be in effect, without any requirement offurther action by the stockholders, members, limited partners, directors or managers of the Debtors orReorganized Debtors, and with like effect as though such action had been taken unanimously by thestockholders, members, limited partners, directors, managers, or officers, as applicable, of the Debtors, orthe Reorganized Debtors, or Wind Down Co.8. 9. Section 1145 Exemption.(a) In tThe event that the Debtors pursue the Reorganization Transaction, theoffer, issuance, and distribution of (i) the New Equity Interests hereunderand the Special Warrants toholders of the First Lien Claims under Section 4.3 of the Amended Plan (ii) the Second Lien Warrants (ifany) to holders of the Second Lien Claims (if applicable) and (iii) the Litigation Trust Interests (to theextent they are deemed to be securities) to holders of General Unsecured Claims and holders of SecondLien Claims (if applicable) shall be exempt, pursuant to section 1145 of the Bankruptcy Code, withoutfurther act or action by any Entity, from registration under (ia) the Securities Act of 1933, as amended,and all rules and regulations promulgated thereunder and (iib) any state or local law requiring registrationfor the offer, issuance, or distribution of Securities.(b) The New Equity Interests shall be freely tradable by the recipientsthereof, subject to (i) the provisions of section 1145(b)(1) of the Bankruptcy Code relating to the50
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definition of an underwriter in section 2(a)(11) of the Securities Act of 1933; (ii) compliance with anyrules and regulations of the Securities and Exchange Commission, if any, applicable at the time of anyfuture transfer of such securities or instruments; (iii) any reasonable restrictions, to the extent necessaryfor the Debtors to preserve their ability to utilize certain tax attributes that exist as of the Effective Date,on the transferability and ownership of New Equity Interests; (iv) applicable regulatory approval; (v) theStockholders Agreement; and (vi) the Amended Organizational Documents and (vii) any other applicablelaw. (c) The Debtors do not intend for the Litigation Trust Interests to be“securities” under applicable laws.  Notwithstanding this intention, to the extent such units are deemed tobe “securities,” the issuance of such units under the Amended Plan is exempt, pursuant to (i) section 1145of the Bankruptcy Code (except with respect to an entity that is an “underwriter” as defined in subsection(b) of section 1145 of the Bankruptcy Code) or (ii) pursuant to section 4(a)(2) under the Securities Actand/or Regulation D thereunder (including with respect to an entity that is an “underwriter”).9. 10. Cancellation of Existing Securities and Agreements.(a) Solely with respect to the Reorganization Transaction, eExcept for thepurpose of evidencing a right to a distribution under the Amended Plan and except as otherwise set forthin the Amended Plan, including with respect to executory contracts or unexpired leases that shall beassumed by the Reorganized Debtors, and subject in all respects to the Prepetition IntercreditorAgreement (as applicable), on the Effective Date, all agreements, instruments, and other documentsevidencing or issued pursuant to the DIP Documents, the Prepetition First Lien Credit Documents, thePrepetition Second Lien Credit Agreement and any other “Credit Document” as defined thereintin theAmended Plan, the Prepetition Subordinated Notes, or any indebtedness or other obligations thereunder,and any Interest in any of the Debtors (other than Intercompany Interests), or any other certificate, share,note, bond, indenture, purchase right, option, warrant, call, put, award, commitment, registration rights,preemptive right, right of first refusal, right of first offer, co-sale right, investor rights, or other instrumentor document of any character directly or indirectly evidencing or creating any indebtedness or obligationof or ownership interest in the Debtors giving rise to any Claim or Interest, and any rights of any holder inrespect thereof, shall be deemed cancelled, discharged, and of no force or effect, and the obligations ofthe Debtors thereunder shall be deemed fully satisfied, released, and discharged.(b) Notwithstanding such cancellation and discharge, the DIP Documents,the Prepetition First Lien Credit Documents and the Prepetition Second Lien Credit Agreement, thePrepetition Subordinated Notes and any other indenture or agreement that governs the rights of a holderof an Allowed Claim shall continue in effect to the extent necessary (i) to allow the holders of suchClaims to receive distributions under the Amended Plan; (ii) to allow the Debtors, the ReorganizedDebtors, the DIP Agent, the Prepetition First Lien Administrative Agent, and the Prepetition Second LienAdministrative Agent to make post-Effective Date distributions or take such other action pursuant to theAmended Plan on account of such Claims and to otherwise exercise their rights and discharge theirobligations relating to the interests of the holders of such Claims; (iii) to allow holders of Claims to retaintheir respective rights and obligations vis-à-vis other holders of Claims pursuant to any applicable loandocument or other agreement; (iv) to allow the DIP Agent, the Prepetition First Lien AdministrativeAgent and the Prepetition Second Lien Administrative Agent to enforce their rights, claims, and interestsvis-à-vis any party other than the Debtors, including any rights with respect to priority of payment and/orto exercise charging liens; (v) to preserve any rights of the DIP Agent, the Prepetition First LienAdministrative Agent and the Prepetition Second Lien Administrative Agent to payment of fees,expenses, and indemnification obligations as against any money or property distributable to lenders underthe DIP Documents, the Prepetition First Lien Credit Agreement and the Prepetition Second Lien CreditAgreement, as applicable, including any rights to priority of payment and/or to exercise charging liens;51
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(vi) to allow the DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition SecondLien Administrative Agent to enforce any obligations owed to it under the Amended Plan; (vii) to allowthe DIP Agent, the Prepetition First Lien Administrative Agent and the Prepetition Second LienAdministrative Agent to exercise rights and obligations relating to the interests of lenders under the DIPDocuments, the Prepetition First Lien Credit Agreement and the Prepetition Second Lien CreditAgreement, as applicable; (viii) to permit the DIP Agent, the Prepetition First Lien Administrative Agentand the Prepetition Second Lien Administrative Agent to perform any function necessary to effectuate theforegoing; and (ix) to allow the DIP Agent, the Prepetition First Lien Administrative Agent and thePrepetition Second Lien Administrative Agent to appear in the Chapter 11 Cases or in any proceeding inthe Bankruptcy Court or any other court relating to the DIP Documents, the Prepetition First Lien CreditAgreement or the Prepetition Second Lien Credit Agreement; provided that, nothing in this sSection 5.10of the Amended Plan shall affect the discharge of Claims pursuant to the Bankruptcy Code, theConfirmation Order, or the Amended Plan; and (x) to preserve all rights of the Prepetition First LienLenders to the extent necessary for the Litigation Trust to pursue the Litigation Trust First Lien LenderCauses of Action. (c) Except for the foregoing, subsequent to the performance by the DIPAgent of its obligations pursuant to the Amended Plan, the DIP Agent and its agents shall be relieved ofall further duties and responsibilities related to the DIP Documents.  Nothing in this sSection 5.10 of theAmended Plan shall in any way affect or diminish the rights of the DIP Agent to exercise any charginglien against distributions to holders of DIP Claims with respect to any unpaid fees.(d) Except for the foregoing, subsequent to the performance by thePrepetition First Lien Administrative Agent of its obligations pursuant to the Amended Plan, thePrepetition First Lien Administrative Agent and its agents shall be relieved of all further duties andresponsibilities related to the Prepetition First Lien Credit Agreement.  Nothing in this sSection 5.9 of theAmended Plan shall in any way affect or diminish the rights of the Prepetition First Lien AdministrativeAgent to exercise any charging lien against distributions to holders of First Lien Claims with respect toany unpaid fees. (e) Except for the foregoing, subsequent to the performance by thePrepetition Second Lien Administrative Agent of its obligations pursuant to the Amended Plan, thePrepetition Second Lien Administrative Agent and its agents shall be relieved of all further duties andresponsibilities related to the Prepetition Second Lien Credit Agreement.  Nothing in this sSection 5.9 ofthe Amended Plan shall in any way affect or diminish the rights of the Prepetition Second LienAdministrative Agent to exercise any charging lien against distributions to holders of Second Lien Claimswith respect to any unpaid fees.(f) Notwithstanding anything to the contrary in the Amended Plan, all rightsunder the Prepetition First Lien Credit Agreement and the Prepetition Second Lien Credit Agreementshall remain subject to the Prepetition Intercreditor Agreement.(g) Notwithstanding the foregoing, any provision in any document,instrument, lease, or other agreement that causes or effectuates, or purports to cause or effectuate, adefault, termination, waiver, or other forfeiture of, or by, the Debtors as a result of the cancellations,terminations, satisfaction, releases, or discharges provided for in the Amended Plan shall be deemed nulland void and shall be of no force and effect.  Nothing contained in the Amended Plan shall be deemed tocancel, terminate, release, or discharge the obligation of the Debtors or any of their counterparties underany executory contract or unexpired lease to the extent such executory contract or unexpired lease hasbeen assumed by the Debtors pursuant to a Final Order of the Bankruptcy Court or hereunder.
52
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10. 11. Cancellation of Liens.Except as otherwise specifically provided in the Amended Plan, on the Effective Date, any Lien securingan Allowed Claim that is paid in full, in Cash, shall be deemed released, and the holder of such OtherSecured Claim shall be authorized and directed to release any collateral or other property of the Debtors(including any Cash collateral) held by such holder and to take such actions as may be requested by theReorganized Debtors, to evidence the release of such Lien, including the execution, delivery and filing orrecording of such releases as may be requested by the Reorganized Debtors.11. 12. Subordination Agreements.Pursuant to section 510(a) of the Bankruptcy Code, all subordination agreements, including but notlimited to, the Prepetition Intercreditor Agreement, governing Claims or Interests shall be enforced inaccordance with such agreement’s terms.12. 13. Nonconsensual Confirmation.The Debtors intend to undertake to have the Bankruptcy Court confirm the Amended Plan under section1129(b) of the Bankruptcy Code as to any Classes that reject or are deemed to reject the Amended Plan.13. 14. Closing of Chapter 11 Cases.After an Estate has been fully administered, the Reorganized Debtors or Plan Administrator shall seekauthority from the Bankruptcy Court to close the applicable Chapter 11 Case(s) in accordance with theBankruptcy Code and Bankruptcy Rules.14. 15. Notice of Effective Date.As soon as practicable, but not later than three (3) Business Days following the Effective Date, theDebtors shall file a notice of the occurrence of the Effective Date with the Bankruptcy Court.15. 16. Separability.Notwithstanding the combination of the separate plans of reorganization for the Debtors set forth in theAmended Plan for purposes of economy and efficiency, the Amended Plan constitutes a separate chapter11 plan for each Debtor.  Accordingly, if the Bankruptcy Court does not confirm the Amended Plan withrespect to one or more Debtors, it may still, subject to the consent of the applicable Debtors, confirm theAmended Plan with respect to any other Debtor that satisfies the confirmation requirements of section1129 of the Bankruptcy Code.16. Litigation Trust(a) Interest in the Litigation Trust.Any and all interests in the Litigation Trust will not constitute “securities” and will not be registeredpursuant to the Securities Act, as amended, or any state securities law.  However, if it should bedetermined that interests in the Litigation Trust constitute “securities,” the exemption provisions ofSection 1145 of the Bankruptcy Code will apply to the interests in the Litigation Trust.  Any and allinterests in the Litigation Trust shall not be certificated, shall be subject to certain restrictions, and all
53
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interests shall be non-transferable other than if transferred by will, intestate succession, or otherwise byoperation of law. (b) Creation and Governance of the Litigation Trust.On the Effective Date, the Debtors shall be deemed to transfer the Litigation Trust Debtor Causes ofAction to the Litigation Trust, the Reorganized Debtors shall transfer the Litigation Trust Initial Fundingto the Litigation Trust, the holders of Allowed First Lien Claims shall be deemed to transfer the LitigationTrust First Lien Lender Causes of Action to the Litigation Trust and the Reorganized Debtors (solely intheir capacity as successors to the Debtors), the Litigation Trust Oversight Committee and the Creditors’Committee shall execute the Litigation Trust Agreement and shall take all steps necessary to establish theLitigation Trust in accordance with the Amended Plan and the beneficial interests tin the Amended Plan,which shall be for the benefit of the holders of Litigation Trust Interest and Reorganized FCI.  In theevent of any conflict between the terms of the Amended Plan and the terms of the Litigation TrustAgreement, the terms of the Amended Plan shall govern.  Additionally, on the Effective Date, (1) theDebtors shall be deemed to transfer to the Litigation Trust all of their rights, title and interest in and to allof the Litigation Trust Debtor Causes of Action (2) the Reorganized Debtors shall transfer to theLitigation Trust all of their rights, title and interest in and to all of the Litigation Trust Initial Funding and(3) the holders of Allowed First Lien Claims shall be deemed to transfer to the Litigation Trust all of theirrights, title and interest in and to all of the Litigation Trust First Lien Lender Causes of Action, and inaccordance with section 1141 of the Bankruptcy Code, the Litigation Trust Debtor Causes of Action, theLitigation Trust Initial Funding and the Litigation Trust First Lien Lender Causes of Action  shallautomatically vest in the Litigation Trust free and clear of all Claims and Liens and such transfer shall beexempt from any stamp, real estate transfer, mortgage reporting, sales, use or other similar tax.  TheLitigation Trust Oversight Committee shall be the exclusive administrator of the assets of the LitigationTrust for purposes of 31 U.S.C. § 3713(b) and 26 U.S.C. § 6012(b)(3), as well as the representatives ofthe Estate of each of the Debtors appointed pursuant to section 1123(b)(3)(B) of the Bankruptcy Code,solely for purposes of carrying out the Litigation Trust Oversight Committee’s duties under the LitigationTrust Agreement.  Notwithstanding the foregoing, all net proceeds of such Litigation Trust Debtor Causeof Action shall be transferred to the Litigation Trust to be distributed in accordance with the AmendedPlan.  The Litigation Trust shall be governed by the Litigation Trust Agreement and administered by theLitigation Trust Oversight Committee.  The powers, rights, and responsibilities of the Litigation TrustOversight Committee shall be specified in the Litigation Trust Agreement and shall include the authorityand responsibility to, among other things, take the actions set forth in Section 5.16 of the Amended Plan.The Litigation Trust Oversight Committee shall hold and distribute the Litigation Trust Assets inaccordance with the provisions of the Amended Plan and the Litigation Trust Agreement.  Other rightsand duties of the Litigation Trust Oversight Committee shall be as set forth in the Litigation TrustAgreement.  After the Effective Date, the Debtors and the Reorganized Debtors shall have no interest inthe Litigation Trust Assets except as set forth in the Litigation Trust Agreement.(c) Litigation Trust Oversight Committee and Litigation TrustAgreement.The Litigation Trust Agreement generally will provide for, among other things:  (i) the transfer of theLitigation Trust Assets to the Litigation Trust; (ii) the payment of Litigation Trust Expenses; (iii) theretention of counsel, accountants, financial advisors, or other professionals; (iv) litigation of anyLitigation Trust Causes of Action, which may include the prosecution, settlement, abandonment ordismissal of any such Causes of Action; and (v) making distributions to holders of Litigation TrustInterests and to Reorganized FCI, as provided in the Amended Plan and in the Litigation TrustAgreement.  The Litigation Trust Oversight Committee, on behalf of the Litigation Trust, may employ,without further order of the Bankruptcy Court, professionals to assist in carrying out its duties hereunder54
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and may compensate and reimburse the reasonable expenses of those professionals without further orderof the Bankruptcy Court from the Litigation Trust Assets in accordance with the Amended Plan and theLitigation Trust Agreement.  The Litigation Trust Agreement shall include reasonable and customaryprovisions that allow for indemnification of the Litigation Trust Oversight Committee by the LitigationTrust.  Any such indemnification shall be the sole responsibility of the Litigation Trust and payable solelyfrom the Litigation Trust Assets.  The Litigation Trust Oversight Committee shall be responsible for alldecisions and duties with respect to the Litigation Trust and the Litigation Trust Assets, except asotherwise provided in the Litigation Trust Agreement.(d) Cooperation of Reorganized Debtors.The Reorganized Debtors shall reasonably cooperate with the Litigation Trust and its agents andrepresentatives in the administration of the Litigation Trust, including, providing reasonable access tobooks and records and current employees and officers, including for interviews, deposition, or testimony,with respect to (i) the investigation, prosecution, compromise, and/or settlement of the Litigation TrustCauses of Action, (ii) contesting, settling, compromising, reconciling, and objecting to GeneralUnsecured Claims, and (iii) administering the Litigation Trust (collectively, “Trust Responsibilities”)and in each case, the Litigation Trust agrees to reimburse reasonable out-of-pocket expenses incurred inconnection with such cooperation.  The Reorganized Debtors shall take all reasonable efforts to assist theLitigation Trust with the Trust Responsibilities and the Litigation Trust may enter into agreements withthe Reorganized Debtors and/or the Creditors’ Committee in order to obtain information from theReorganized Debtors and/or the Creditors’ Committee on a confidential basis, without being restricted byor waiving any applicable work product, attorney-client, or other privilege.  For the avoidance of doubt,the Litigation Trust shall not be responsible for legal fees, if any, incurred by the Reorganized Debtors infulfilling its obligations under this Section.(e) Cooperation Agreements.To the extent requested by the Committee, with the consent of the First Lien Lender Group (not to beunreasonably withheld), any of the Specified Officers and Directors shall enter into an agreement prior tothe Effective Date pursuant to which he will agree to cooperate with the Litigation Trust and providereasonable assistance to the Litigation Trust until the Litigation Trust is terminated, regardless of whetherhe remains an officer of the Reorganized Debtors.(f) Litigation Trust Assets.The Litigation Trust Oversight Committee shall have the exclusive right in respect of all Litigation TrustCauses of Action to institute, file, prosecute, enforce, settle, compromise, release, abandon, or withdrawany and all Litigation Trust Causes of Action without any further order of the Bankruptcy Court orconsent of any other party, except as otherwise provided in the Amended Plan or in the Litigation TrustAgreement.  From and after the Effective Date, the Litigation Trust Oversight Committee, in accordancewith section 1123(b)(3) of the Bankruptcy Code, and on behalf of the Litigation Trust, shall serve as arepresentative of the Estates, solely for purposes of carrying out the Litigation Trust OversightCommittee’s duties under the Litigation Trust Agreement.  In connection with the investigation,prosecution and/or compromise of the Litigation Trust Causes of Action, the Litigation Trust OversightCommittee may expend such portion of the Litigation Trust Assets as the Litigation Trust OversightCommittee deems necessary.(g) Litigation Trust Fees and Expenses.
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From and after the Effective Date, the Litigation Trust, shall, in the ordinary course of business andwithout the necessity of any approval by the Bankruptcy Court, pay the Litigation Trust Expenses,including but not limited to reasonable fees and expenses of the Litigation Trust Oversight Committeeand the fees and expenses of any professionals retained by the Litigation Trust from the Litigation TrustAssets, except as otherwise provided in the Litigation Trust Agreement.  The Reorganized Debtors shallnot be responsible for any costs, fees, or expenses of the Litigation Trust.(h) Tax Treatment.In furtherance of Section 5.16 of the Amended Plan, (i) the Litigation Trust shall be structured to qualifyas a “liquidating trust” within the meaning of Treasury Regulation section 301.7701-4(d) and incompliance with Revenue Procedure 94-45, 1994-2 C.B. 684, and, thus, as a “grantor trust” within themeaning of sections 671 through 679 of the Tax Code to the holders of Litigation Trust Interests,consistent with the terms of the Amended Plan; (ii) the sole purpose of the Litigation Trust shall be theliquidation and distribution of the Litigation Trust Assets in accordance with Treasury Regulation section301.7701-4(d), including the resolution of General Unsecured Claims in accordance with the AmendedPlan, with no objective to continue or engage in the conduct of a trade or business; (iii) all parties(including the Debtors and the Estates, holders of Litigation Trust Interests and the Litigation TrustOversight Committee) shall report consistently with such treatment (including the deemed receipt of theunderlying assets, subject to applicable liabilities and obligations, by the holders of Litigation TrustInterests, followed by the deemed transfer of such assets to the Litigation Trust); (iv) all parties shallreport consistently with the valuation of the Litigation Trust Assets transferred to the Litigation Trust asdetermined by the Litigation Trust Oversight Committee (or its designee); (v) the Litigation TrustOversight Committee shall be responsible for filing returns for the Litigation Trust as a grantor trustpursuant to Treasury Regulation section 1.671-4(a); and (vi) the Litigation Trust Oversight Committeeshall annually send to each holder of Litigation Trust Interests a separate statement regarding the receiptsand expenditures of the trust as relevant for U.S. federal income tax purposes.  Subject to definitiveguidance from the Internal Revenue Service or a court of competent jurisdiction to the contrary (includingthe receipt by the Litigation Trust Oversight Committee of a private letter ruling if the Litigation TrustOversight Committee so requests one, or the receipt of an adverse determination by the Internal RevenueService upon audit if not contested by the Litigation Trust Oversight Committee), the Litigation TrustOversight Committee, with the consent of the Requisite First Lien Lenders (which consent shall not beunreasonably withheld or delayed), may timely elect to (i) treat any portion of the Litigation Trustallocable to Disputed General Unsecured Claims as a “disputed ownership fund” governed by TreasuryRegulation section 1.468B-9 (and make any appropriate elections) and (ii) to the extent permitted byapplicable law, report consistently with the foregoing for state and local income tax purposes.  If a“disputed ownership fund” election is made, all parties (including the Debtors and the Estates, holders ofLitigation Trust Interests and the Litigation Trust Oversight Committee) shall report for United Statesfederal, state, and local income tax purposes consistently with the foregoing.  As to any assets allocableto, or retained on account of, Disputed General Unsecured Claims, all distributions shall be net of anyexpenses, including taxes, relating to the retention or disposition of such assets, and the Litigation TrustOversight Committee shall be responsible for payment, out of the assets of such retained assets, of anytaxes imposed on or in respect of such assets.  All parties (including, without limitation, the Debtors, theReorganized Debtors, the Litigation Trust and the holders of Litigation Trust Interests) will be required toreport for tax purposes consistently with the foregoing.(i) Termination and Dissolution of the Litigation Trust.The Litigation Trust Oversight Committee shall have the right to terminate the Litigation Trust, when itdetermines, in its sole discretion, that the pursuit of additional Litigation Trust Causes of Action is notlikely to yield sufficient additional proceeds to justify further pursuit of such claims (the “Termination56
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Right”).  The Litigation Trust Oversight Committee and the Litigation Trust shall be discharged ordissolved, as the case may be, at such time as (i) the Litigation Trust Oversight Committee exercises itsTermination Right and (ii) all distributions required to be made by the Litigation Trust OversightCommittee under the Amended Plan and the Litigation Trust Agreement have been made.  Upontermination and dissolution of the Litigation Trust, any remaining Litigation Trust Proceeds shall bedistributed to holders of Litigation Trust Interests and Reorganized FCI in accordance with Section 5.2(b)of the Amended Plan and the Litigation Trust Agreement; provided, that in the event the Litigation TrustOversight Committee exercises its Termination Right without the consent (which may not beunreasonably withheld, conditioned or delayed) of the member appointed by the Creditors’ Committee tothe Litigation Trust Oversight Committee, the Litigation Trust shall distribute the GUC Payment beforemaking any other distributions pursuant to Section 5.2 of the Amended Plan (with the GUC Paymentdeemed to have been made for purposes of the waterfall set forth in Section 5.2(b)(vi)); provided that themember appointed by the Creditors’ Committee to the Litigation Trust Oversight Committee may chooseto use the GUC Payment to either (a) make a distribution to holders of Litigation Trust Interests that areholders of Allowed General Unsecured Claims or (b) continue the Litigation Trust and prosecuteLitigation Trust Causes of Action for the sole benefit of holders of Litigation Trust Interests that areholders of Allowed General Unsecured Claims.(j) Single Satisfaction of Allowed Claims From Litigation Trust.Notwithstanding anything to the contrary in the Amended Plan, in no event shall holders of LitigationTrust Interests recover more than the full amount of their Allowed Claims from the Litigation Trust.E. DISTRIBUTIONSDistributions.1. Distributions Generally.Except as otherwise provided in the Amended Plan and the Litigation Trust Agreement, Oone or moreDisbursing Agents shall make all distributions under the Amended Plan to the appropriate holders ofAllowed Claims in accordance with the terms of the Amended Plan.2. Distribution Record Date.As of the close of business on the Distribution Record Date, the various transfer registers for each of theClasses of Claims or Interests as maintained by the Debtors or their respective agents shall be deemedclosed for purposes of determining whether a holder of such a Claim or Interest is a record holder entitledto distributions under the Amended Plan, and there shall be no further changes in the record holders or thepermitted designees of any such Claims or Interests.  The Debtors, the Reorganized Debtors, or the PlanAdministratorLitigation Trust Oversight Committee, as applicable, shall have no obligation to recognizeany transfer or designation of such Claims or Interests occurring after the close of business on theDistribution Record Date.  In addition, with respect to payment of any Cure Amounts or assumptiondisputes, neither the Debtors nor the Disbursing Agent shall have any obligation to recognize or deal withany party other than the non-Debtor party to the applicable executory contract or unexpired lease as of theclose of business on the Distribution Record Date, even if such non-Debtor party has sold, assigned, orotherwise transferred its Claim for a Cure Amount.3. Date of Distributions.(a) Except as otherwise provided in the Amended Plan and in the Litigation Trust Agreement, anydistributions and deliveries to be made under the Amended Plan shall be made on the Effective Date or asotherwise determined in accordance with the Amended Plan, including, without limitation, the treatment57
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provisions of Article IV  Article IV of the Amended Plan, or as soon as practicable thereafter; provided,that the Disbursing AgentLitigation Trust Oversight Committee shall from time to time determinesubsequent distribution dates to the extentof Litigation Trust Assets as and when they determine them tobe appropriate. (b) In the event that the Debtors pursue the Sale Transaction, the Plan Administrator shallreserve an amount sufficient to pay holders of Disputed Administrative Expense Claims and DisputedPriority Tax Claims the amount such holders would be entitled to receive under the Plan if such Claimswere to become Allowed Claims.  After the resolution of all Disputed Administrative Expense Claims andDisputed Priority Tax Claims, the Plan Administrator shall treat any amounts that were reserved forDisputed Administrative Expense Claims and Disputed Priority Tax Claims that do not become AllowedClaims as Net Cash Proceeds.4. Disbursing Agent.All distributions under thisthe Amended Plan shall be made by the Disbursing Agent on and after theEffective Date as provided in the Amended Plan.  The Disbursing Agent shall not be required to give anybond or surety or other security for the performance of its duties.  The Reorganized Debtors or PlanAdministrator shall use all commercially reasonable efforts to provide the Disbursing Agent (if other thanthe Reorganized Debtors or Plan Administrator) with the amounts of Claims and the identities andaddresses of holders of Claims, in each case, as set forth in the Debtors’, or the Reorganized Debtors’, orWind Down Co’s, as applicable, books and records.  The Reorganized Debtors or Plan Administratorshall cooperate in good faith with the applicable Disbursing Agent (if other than the Reorganized Debtorsor Plan Administrator) to comply with the reporting and withholding requirements outlined in Section6.19 of the Amended Plan.5. Rights and Powers of Disbursing Agent.(a) From and after the Effective Date, the Disbursing Agent, solely in itscapacity as Disbursing Agent, shall be exculpated by all Entities, including, without limitation, holders ofClaims against and Interests in the Debtors and other parties in interest, from any and all Claims, Causesof Action, and other assertions of liability arising out of the discharge of the powers and duties conferredupon such Disbursing Agent by the Amended Plan or any order of the Bankruptcy Court entered pursuantto or in furtherance of the Amended Plan, or applicable law, except for actions or omissions to act arisingout of the gross negligence or willful misconduct, fraud, malpractice, criminal conduct, or ultra vires actsof such Disbursing Agent.  No holder of a Claim or Interest or other party in interest shall have or pursueany claim or Cause of Action against the Disbursing Agent, solely in its capacity as Disbursing Agent, formaking distributions in accordance with the Amended Plan or for implementing provisions of theAmended Plan, except for actions or omissions to act arising out of the gross negligence or willfulmisconduct, fraud, malpractice, criminal conduct, or ultra vires acts of such Disbursing Agent.(b) A Disbursing Agent shall be empowered to (i) effect all reasonableactions and execute all agreements, instruments, and other documents necessary to perform its dutieshereunder; (ii) make all distributions contemplated hereby; and (iii) exercise such other powers as may bevested in the Disbursing Agent by order of the Bankruptcy Court, pursuant to the Amended Plan, or asdeemed by the Disbursing Agent to be necessary and proper to implement the provisions of the AmendedPlan.
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6. Expenses of Disbursing Agent.Except as otherwise ordered by the Bankruptcy Court, any reasonable and documented fees and expensesincurred by the Disbursing Agent acting in such capacity (including reasonable documented attorneys’and other professional fees and expenses) on or after the Effective Date shall be paid in Cash.7. No Postpetition Interest on Claims.Except as otherwise provided in the Amended Plan, the Confirmation Order, the DIP Order, or anotherorder of the Bankruptcy Court or required by the Bankruptcy Code (including postpetition interest inaccordance with sections 506(b) and 726(a)(5) of the Bankruptcy Code), interest shall not accrue or bepaid on any Claims on or after the Commencement Date; provided, that if interest is payable pursuant tothe preceding sentence, interest shall accrue at the federal judgment rate pursuant to 28 U.S.C. § 1961 ona non-compounded basis from the date the obligation underlying the Claim becomes due and is not timelypaid through the date of payment.8. Delivery of Distributions.(a) Subject to Bankruptcy Rule 9010, all distributions to any holder orpermitted designee, as applicable, of an Allowed Claim or Interest shall be made to a Disbursing Agent,who shall transmit such distribution to the applicable holders or permitted designees of Allowed Claimsor Interests on behalf of the Debtors.  A holder of a First Lien Claim may designate an affiliated designeeor a designee under common management to receive any New Equity Interests to be issued to such holderpursuant to the First Lien Claim Equity Distribution.  In the event that any distribution to any holder orpermitted designee is returned as undeliverable, no further distributions shall be made to such holder orsuch permitted designee unless and until such Disbursing Agent is notified in writing of such holder’s orpermitted designee’s, as applicable, then-current address, at which time all currently-due, misseddistributions shall be made to such holder as soon as reasonably practicable thereafter without interest.Nothing in the Amended Plan shall require the Disbursing Agent to attempt to locate holders or permitteddesignees, as applicable, of undeliverable distributions and, if located, assist such holders or permitteddesignees, as applicable, in complying with Section 6.19 of the Amended Plan.(b) Notwithstanding the foregoing, all distributions of Cash on account ofFirst Lien Claims or Second Lien Claims, if any, shall be deposited with the Prepetition First LienAdministrative Agent and the Prepetition Second Lien Administrative Agent, as applicable, fordistribution to holders of First Lien Claims or Second Lien Claims in accordance with the terms of thePrepetition Credit Agreement, the Prepetition Second Lien Credit Agreement and the PrepetitionIntercreditor Agreement.  All distributions other than of Cash on account of First Lien Claims or SecondLien Claims, if any, may, with the consent of the Prepetition First Lien Administrative Agent and thePrepetition Second Lien Administrative Agent, be made by the Disbursing Agent directly to holders ofFirst Lien Claims and Second Lien Claims in accordance with the terms of the Amended Plan, thePrepetition First Lien Credit Agreement, the Prepetition Second Lien Credit Agreement and thePrepetition Intercreditor Agreement.  To the extent the Prepetition First Lien Administrative Agent or thePrepetition Second Lien Administrative Agent effectuates, or is requested to effectuate, any distributionshereunder, the Prepetition First Lien Administrative Agent and the Prepetition Second LienAdministrative Agent shall be deemed a “Disbursing Agent” for purposes of the Amended Plan.
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9. Distributions after Effective Date.Distributions made after the Effective Date to holders of Disputed Claims that are not Allowed Claims asof the Effective Date but which later become Allowed Claims shall be deemed to have been made on theEffective Date. 10. Unclaimed Property.Undeliverable distributions or unclaimed distributions shall remain in the possession of the Debtors or theLitigation Trust, as applicable, until such time as a distribution becomes deliverable or holder acceptsdistribution, or such distribution reverts back to the Debtors, Reorganized Debtors, or Wind DownCoLitigation Trust, as applicable, and shall not be supplemented with any interest, dividends, or otheraccruals of any kind.  Such distributions shall be deemed unclaimed property under section 347(b) of theBankruptcy Code at the expiration of three hundred and sixty-five (365) days from the date ofdistribution.  After such date all unclaimed property or interest in property shall revert to the ReorganizedDebtors or Wind Down CoLitigation Trust, as applicable, and the Claim of any other holder to suchproperty or interest in property shall be discharged and forever barred.11. Time Bar to Cash Payments.Checks issued by the Disbursing Agent in respect of Allowed Claims shall be null and void if notnegotiated within one hundred and twenty (120) days after the date of issuance thereof.  Thereafter, theamount represented by such voided check shall irrevocably revert to the Reorganized Debtors or WindDown Cothe Litigation Trust, as applicable, and any Claim in respect of such voided check shall bedischarged and forever barred, notwithstanding any federal or state escheat laws to the contrary.  Requestsfor re-issuance of any check shall be made to the Disbursing Agent or Litigation Trust OversightCommittee, as applicable, by the holder of the Allowed Claim to whom such check was originally issued.12. Manner of Payment under Plan.Except as otherwise specifically provided in the Amended Plan, at the option of the Debtors, theReorganized Debtors, or Plan AdministratorLitigation Trust Oversight Committee, as applicable, anyCash payment to be made hereunder may be made by a check or wire transfer or as otherwise required orprovided in applicable agreements or customary practices of the Debtors.13. Satisfaction of Claims.Except as otherwise specifically provided in the Amended Plan, any distributions and deliveries to bemade on account of Allowed Claims under the Amended Plan shall be in complete and final satisfaction,settlement, and discharge of and exchange for such Allowed Claims.14. Fractional Stock and Notes.If any distributions of New Equity Interests pursuant to the Amended Plan would result in the issuance ofa fractional share of New Equity Interests, then the number of shares of New Equity Interests to be issuedin respect of such distribution will be calculated to one decimal place and rounded up or down to theclosest whole share (with a half share or greater rounded up and less than a half share rounded down).The total number of shares of New Equity Interests to be distributed in connection with the AmendedPlan shall be adjusted as necessary to account for the rounding provided for in this sSection 6.14 of theAmended Plan.  No consideration shall be provided in lieu of fractional shares that are rounded down.
60
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Neither the Reorganized Debtors, nor the Disbursing Agent shall have any obligation to make adistribution that is less than one (1) share of New Equity Interests.15. Minimum Cash Distributions.The Disbursing Agent shall not be required to make any distribution of Cash less than One HundredDollars ($100) to any holder of an Allowed Claim; provided, that if any distribution is not made pursuantto this sSection 6.15 of the Amended Plan, such distribution shall be added to any subsequent distributionto be made on behalf of the holder’s Allowed Claim.16. Setoffs and Recoupments.The Debtors, or the Reorganized Debtors, or Wind Down Co, as applicable, or such entity’s designee(including, without limitation, the Disbursing Agent) may, but shall not be required to, set off or recoupagainst any Claim, and any distribution to be made on account of such Claim, any and all claims, rights,and Causes of Action of any nature whatsoever that the Debtors, or the Reorganized Debtors, or the WindDown Co may have against the holder of such Claim pursuant to the Bankruptcy Code or applicable non-bankruptcy law; provided, that neither the failure to do so nor the allowance of any Claim hereunder shallconstitute a waiver or release by a Debtor or Reorganized Debtor or its successor of any claims, rights, orCauses of Action that a Debtor or Reorganized Debtor or its successor or assign may possess against theholder of such Claim.17. Allocation of Distributions between Principal and Interest.Except as otherwise required by law (as reasonably determined by the Reorganized Debtors or WindDown Co), distributions with respect to an Allowed Claim shall be allocated first to the principal portionof such Allowed Claim (as determined for United States federal income tax purposes) and, thereafter, tothe remaining portion of such Allowed Claim, if any.18. No Distribution in Excess of Amount of Allowed Claim.Except as provided in Section 6.7 of the Amended Plan, no holder of an Allowed Claim shall receive, onaccount of such Allowed Claim, distributions in excess of the Allowed amount of such Claim.19. Withholding and Reporting Requirements.(a) Withholding Rights.In connection with the Amended Plan, any party issuing any instrument or making any distributiondescribed in the Amended Plan shall comply with all applicable withholding and reporting requirementsimposed by any federal, state, or local taxing authority, and all distributions pursuant to the AmendedPlan and all related agreements shall be subject to any such withholding or reporting requirements.  In thecase of a non-Cash distribution that is subject to withholding, the distributing party may withhold anappropriate portion of such distributed property and either (i) sell such withheld property to generate Cashnecessary to pay over the withholding tax (or reimburse the distributing party for any advance payment ofthe withholding tax), or (ii) pay the withholding tax using its own funds and retain such withheldproperty.  Any amounts withheld pursuant to the preceding sentence shall be deemed to have beendistributed to and received by the applicable recipient for all purposes of the Amended Plan.Notwithstanding the foregoing, each holder of an Allowed Claim or any other Entity that receives adistribution pursuant to the Amended Plan shall have responsibility for any taxes imposed by anygovernmental unit, including, without limitation, income, withholding, and other taxes, on account of61
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such distribution.  Any party issuing any instrument or making any distribution pursuant to the AmendedPlan has the right, but not the obligation, to not make a distribution until such holder has madearrangements satisfactory to such issuing or disbursing party for payment of any such tax obligations.(b) Forms.Forms.  Any party entitled to receive any property as an issuance or distribution under the Amended Planshall, upon request, deliver to the Disbursing Agent or such other Entity designated by the ReorganizedDebtors or Wind Down CoLitigation Trust, as applicable (which Entity shall subsequently deliver to theDisbursing Agent any applicable IRS Form W-8 or Form W-9 received) an appropriate Form W-9 or (ifthe payee is a foreign Entity) Form W-8.  If such request is made by the Reorganized Debtors or WindDown Co, the Disbursing Agent, or such other Entity designated by the Reorganized Debtors, WindDown Co, or Disbursing Agent and the holder fails to comply before the earlier of (i) the date that is onehundred and eighty (180) days after the request is made and (ii) the date that is one hundred and eighty(180) days after the date of distribution, the amount of such distribution shall irrevocably revert to theapplicable Reorganized Debtor and any Claim in respect of such distribution shall be discharged andforever barred from assertion against such Reorganized Debtor or its respective property.20. Hart-Scott-Rodino Antitrust Improvements Act.Any New Equity Interests to be distributed under the Plan to an Entity required to file a premergernotification and report form under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, asamended, to the extent applicable, shall not be distributed until the notification and waiting periodsapplicable under such Act to such Entity have expired or been terminated.F. PROCEDURES FOR DISPUTED CLAIMSProcedures for Disputed Claims.1. Objections to Claims.The Debtors, the Reorganized Debtors, or the Plan AdministratorLitigation Trust, as applicable, shallexclusively be entitled to object to Claims.  After the Effective Date, the Reorganized Debtors or the PlanAdministratorLitigation Trust Oversight Committee, as applicable, shall have and retain any and all rightsand defenses that the Debtors had with regard to any Claim to which they may object, except with respectto any Claim that is Allowed.  Any objections to proofs of Claim shall be served and filed on or beforethe later of (a) one-hundred and eighty (180) days after the Effective Date, and (b) on such later date asmay be fixed by the Bankruptcy Court, after notice and a hearing, upon a motion by the ReorganizedDebtors or Plan Administrator, as applicable, that is filed before the date that is one-hundred and eighty(180) days after the Effective Date.  The expiration of such period shall not limit or affect the Debtors’, orthe Reorganized Debtors’, or the Plan Administrators’, as applicable, rights to dispute Claims asserted inthe ordinary course of business other than through a proof of Claim.2. Resolution of Disputed Claims.On and after the Effective Date, (a) the Debtors, or the Reorganized Debtors, or the Plan Administrator,as applicable, shall have the authority to compromise, settle, otherwise resolve, or withdraw anyobjections to Claims (other than General Unsecured Claims) without approval of the Bankruptcy Court,other than with respect to Fee Claims.; and (b) upon the creation of the Litigation Trust, the LitigationTrust Oversight Committee shall have the exclusive authority to compromise, settle, otherwise resolve, orwithdraw any objections to General Unsecured Claims without approval of the Bankruptcy Court.  TheDebtors or the Reorganized Debtors, as applicable, and the Litigation Trust Oversight Committee shallcooperate with respect to any objections to Claims that seek to convert Claims into General Unsecured62
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Claims or General Unsecured Claims into other Claims.  The rights and defenses of the Debtors, theReorganized Debtors or the Litigation Trust, as applicable, to any such objections are fully preserved.3. Payments and Distributions with Respect to Disputed Claims.Notwithstanding anything in the Amended Plan to the contrary, if any portion of a Claim is a DisputedClaim, no payment or distribution provided hereunder shall be made on account of such Claim unless anduntil such Disputed Claim becomes an Allowed Claim.4. Distributions after Allowance.After such time as a Disputed Claim becomes, in whole or in part, an Allowed Claim, the holder thereofshall be entitled to distributions, if any, to which such holder is then entitled as provided in thistheAmended Plan, without interest, as provided in Section 7.9 of the Amended Plan.  Such distributions shallbe made as soon as practicable after the date that the order or judgment of the Bankruptcy Court allowingsuch Disputed Claim (or portion thereof) becomes a Final Order.5. Disallowance of Claims.Except to the extent otherwise agreed to by the Debtors, the Reorganized Debtors, or the PlanAdministratorLitigation Trust Oversight Committee, as applicable, or as provided in Section .2(b) of theAmended Plan, any Claims held by Entities from which property is recoverable under sections 542, 543,550, or 553 of the Bankruptcy Code or that is a transferee of a transfer avoidable under section 522(f),522(h), 544, 545, 547, 548, 549, or 724(a) of the Bankruptcy Code, as determined by a Final Order, shallbe deemed disallowed pursuant to section 502(d) of the Bankruptcy Code, and holders of such Claimsmay not receive any distributions on account of such Claims until such time as such Causes of Actionagainst that Entity have been settled or a Final Order with respect thereto has been entered and all sumsdue, if any, to the Debtors by that Entity have been turned over or paid to the Debtors, the ReorganizedDebtors, or the Plan AdministratorLitigation Trust Oversight Committee, as applicable.6. Estimation of Claims.The Debtors, the Reorganized Debtors, or the Plan AdministratorLitigation Trust Oversight Committee,as applicable, may (a) determine, resolve and otherwise adjudicate all contingent, unliquidated, andDisputed Claims in the Bankruptcy Court and (b) at any time request that the Bankruptcy Court estimateany contingent, unliquidated, or Disputed Claim pursuant to section 502(c) of the Bankruptcy Coderegardless of whether the Debtors previously objected to such Claim or whether the Bankruptcy Court hasruled on any such objection.  The Bankruptcy Court will retain jurisdiction to estimate any Claim at anytime during litigation concerning any objection to any Claim, including, without limitation, during thependency of any appeal relating to any such objection.  In the event that the Bankruptcy Court estimatesany contingent, unliquidated, or Disputed Claim, the amount so estimated shall constitute either theAllowed amount of such Claim or a maximum limitation on such Claim, as determined by the BankruptcyCourt.  If the estimated amount constitutes a maximum limitation on the amount of such Claim, theDebtors, the Reorganized Debtors, or the Plan AdministratorLitigation Trust Oversight Committee, asapplicable, may pursue supplementary proceedings to object to the allowance of such Claim; provided,that such limitation shall not apply to Claims requested by the Debtors to be estimated for voting purposesonly.
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7. No Distributions Pending Allowance.If an objection, motion to estimate, or other challenge to a Claim is filed, no payment or distributionprovided under the Amended Plan shall be made on account of such Claim unless and until (and only tothe extent that) such Claim becomes an Allowed Claim.8. Claim Resolution Procedures Cumulative.All of the objection, estimation, and resolution procedures in the Amended Plan are intended to becumulative and not exclusive of one another.  Claims may be estimated and subsequently settled,compromised, withdrawn, or resolved in accordance with the Amended Plan without further notice orBankruptcy Court approval.9. Interest.To the extent that a Disputed Claim becomes an Allowed Claim after the Effective Date, the holder ofsuch Claim shall not be entitled to any interest that accrued thereon from and after the Effective Date,except as provided in Section 6.7 of the Amended Plan.10. Insured Claims.If any portion of an Allowed Claim is an Insured Claim, no distributions under the Amended Plan shall bemade on account of such Allowed Claim until the holder of such Allowed Claim has exhausted allremedies with respect to any applicable insurance policies.  To the extent that the Debtors’ insurers agreeto satisfy a Claim in whole or in part, then immediately upon such agreement, the portion of such Claimso satisfied may be expunged without an objection to such Claim having to be filed and without anyfurther notice to or action, order or approval of the Court.G. EXECUTORY CONTRACTS AND UNEXPIRED LEASESExecutory Contractsand Unexpired Leases.1. General Treatment.(a) As of and subject to the occurrence of the Effective Date and solely withrespect to the Reorganization Transaction, all executory contracts and unexpired leases to which any ofthe Debtors are parties shall be deemed rejected, unless such contract or lease (i) was previously assumedor rejected by the Debtors pursuant to an order of the Bankruptcy Court; (ii) previously expired orterminated pursuant to its own terms or by agreement of the parties thereto; (iii) is the subject of a motionto assume filed by the Debtors on or before the Confirmation Date; (iv) is identified in section 5.7(a) ofthe Amended Plan; (v) is identified in section 8.4 of the Amended Plan; or (vi) is identified forassumption on the Assumption Schedule included in the Plan Supplement.  Solely with respect to the SaleTransaction, all executory contracts and unexpired leases to which any of the Debtors are parties shall bedeemed assumed, assumed and assigned, or rejected by the Successful Bidder in accordance with theapplicable purchase and sale agreement and the Bidding Procedures Order.(b) Subject to the occurrence of the Effective Date, entry of theConfirmation Order by the Bankruptcy Court shall constitute approval of the assumptions, assumptionsand assignments, or rejections provided for in the Amended Plan pursuant to sections 365(a) and 1123 ofthe Bankruptcy Code and a determination by the Bankruptcy Court that the Reorganized Debtors or theSuccessful Bidder, as applicable, have provided adequate assurance of future performance under suchassumed executory contracts and unexpired leases.  Each executory contract and unexpired lease assumed64
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or assumed and assigned pursuant to the Amended Plan shall vest in and be fully enforceable by theReorganized Debtors or the Successful Bidder, as applicable, in accordance with its terms, except asmodified by the provision of the Amended Plan, any order of the Bankruptcy Court authorizing andproviding for its assumption, or applicable law.2. Determination of Assumption Disputes and Deemed Consent.(a) Any Cure Amount shall be satisfied, pursuant to section 365(b)(1) of theBankruptcy Code, by payment of the Cure Amount, as reflected in the applicable cure notice, in Cash onthe Effective Date, subject to the limitations described below, or on such other terms as the parties to suchexecutory contracts or unexpired leases and the Debtors may otherwise agree.  The Debtors or the WindDown Co, as applicable, shall satisfy all Cure Amounts with the Sale Transaction Proceeds in the event ofa Sale Transaction. (b) The Debtors shall file, as part of the Plan Supplement, the AssumptionSchedule. The Debtors shall serve a notice on parties to executory contracts or unexpired leases to beassumed or assumed and assigned reflecting the Debtors’ intention to assume or assume and assign thecontract or lease in connection with thisthe Amended Plan and, where applicable, setting forth theproposed Cure Amount (if any), in accordance with the Disclosure Statement Order.  Any objection by acounterparty to an executory contract or unexpired lease to the proposed assumption, assumption andassignment, or related Cure Amount must be filed and served in accordance with the DisclosureStatement Order.  Any counterparty to an executory contract or unexpired lease that does not timelyobject to the notice of the proposed assumption of such executory contract or unexpired lease shall bedeemed to have assented to assumption of the applicable executory contract or unexpired leasenotwithstanding any provision thereof that purports to (i) prohibit, restrict, or condition the transfer orassignment of such contract or lease; (ii) terminate or modify, or permit the termination or modificationof, a contract or lease as a result of any direct or indirect transfer or assignment of the rights of anyDebtor under such contract or lease or a change, if any, in the ownership or control to the extentcontemplated by the Amended Plan; (iii) increase, accelerate, or otherwise alter any obligations orliabilities of any Debtor or any Reorganized Debtor under such executory contract or unexpired lease; or(iv) create or impose a Lien upon any property or Asset of any Debtor or any Reorganized Debtor, asapplicable.  Each such provision shall be deemed to not apply to the assumption of such executorycontract or unexpired lease pursuant to the Amended Plan and counterparties to assumed executorycontracts or unexpired leases that fail to object to the proposed assumption in accordance with the termsset forth in this sSection 8.2(b) of the Amended Plan, shall forever be barred and enjoined from objectingto the proposed assumption or to the validity of such assumption (including with respect to any CureAmounts or the provision of adequate assurance of future performance), or taking actions prohibited bythe foregoing or the Bankruptcy Code on account of transactions contemplated by the Amended Plan.(c) If there is an Assumption Dispute pertaining to assumption of anexecutory contract or unexpired lease (other than a dispute pertaining to a Cure Amount), such disputeshall be heard by the Bankruptcy Court prior to such assumption being effective, provided, that theDebtors or the Reorganized Debtors, as applicable, may settle any dispute regarding the Cure Amount orthe nature thereof without any further notice to any party or any action, order, or approval of theBankruptcy Court. (d) To the extent an Assumption Dispute relates solely to the Cure Amount,the Debtors may assume and/or assume and assign the applicable executory contract or unexpired leaseprior to the resolution of such Assumption Dispute; provided, that the Debtors or the ReorganizedDebtors reserve Cash in an amount sufficient to pay the full amount reasonably asserted as the requiredcure payment by the non-Debtor party to such executory contract or unexpired lease (or such smaller65
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amount as may be fixed or estimated by the Bankruptcy Court or otherwise agreed to by such non-Debtorparty and the applicable Reorganized Debtor).(e) Assumption or assumption and assignment of any executory contract orunexpired lease pursuant to the Amended Plan or otherwise shall result in the full release and satisfactionof any Claims against any Debtor or defaults by any Debtor, whether monetary or nonmonetary,including defaults of provisions restricting the change in control or ownership interest composition orother bankruptcy-related defaults, arising under any assumed executory contract or unexpired lease at anytime before the date that the Debtors assume or assume and assign such executory contract or unexpiredlease.  Any proofs of Claim filed with respect to an executory contract or unexpired lease that has beenassumed or assumed and assigned shall be deemed disallowed and expunged, without further notice to oraction, order, or approval of the Bankruptcy Court or any other Entity, upon the assumption of suchexecutory contract or unexpired lease.3. Rejection Damages Claims.In the event that the rejection of an executory contract or unexpired lease hereunder results in damages tothe other party or parties to such executory contract or unexpired lease, any Claim for such damages shallbe classified and treated in Class 5 (General Unsecured Claims).  Such Claim shall be forever barred andshall not be enforceable against the Debtors or, the Reorganized Debtors, or the Litigation Trust, asapplicable, or their respective Estates, properties or interests in property as agents, successors, or assigns,unless a proof of Claim is filed with the Bankruptcy Court and served upon counsel for the Debtors or theReorganized Debtors, as applicable, no later than forty-five (45) days after the filing and service of thenotice of the occurrence of the Effective Date.4. Insurance Policies.Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the PlanSupplement, any bar date notice or claim objection, and any other document related to any of theforegoing, all insurance policies pursuant to which the Debtors have any obligations in effect as of theEffective Date shall be deemed and treated as executory contracts pursuant to the Amended Plan and shallbe assumed by the Debtors, or the Reorganized Debtors or Wind Down Co, as applicable, and shallcontinue in full force and effect thereafter in accordance with their respective terms.  All other insurancepolicies shall vest in the Reorganized Debtors.5. Intellectual Property Licenses and Agreements.Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the PlanSupplement, any bar date notice or claim objection, and any other document related to any of theforegoing, all intellectual property contracts, licenses, royalties, or other similar agreements to which theDebtors have any rights or obligations in effect as of the date of the Confirmation Order shall be deemedand treated as executory contracts pursuant to the Amended Plan and shall, with the consent of theRequisite First Lien Lenders (which consent shall not be unreasonably withheld), be assumed by theDebtors and Reorganized Debtors and shall continue in full force and effect unless any such intellectualproperty contract, license, royalty, or other similar agreement otherwise is specifically rejected pursuantto a separate order of the Bankruptcy Court or is the subject of a separate rejection motion filed by theDebtors in accordance with Section 8.18.1 of the Amended Plan.  Unless otherwise noted hereunder, allother intellectual property contracts, licenses, royalties, or other similar agreements shall vest in theReorganized Debtors and the Reorganized Debtors may take all actions as may be necessary orappropriate to ensure such vesting as contemplated in the Amended Plan.
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6. Tax Agreements.Notwithstanding anything to the contrary in the Definitive Documents, the Amended Plan, the PlanSupplement, any bar date notice or claim objection, and any other document related to any of theforegoing, any tax sharing agreements to which the Debtors are a party (of which the principal purpose isthe allocation of taxes) in effect as of the date of the Confirmation Order shall be deemed and treated asexecutory contracts pursuant to the Amended Plan and, to the extent the Debtors determine, with theconsent of the Requisite First Lien Lenders (which consent shall not be unreasonably withheld), that suchagreements are beneficial to the Debtors, shall be assumed by the Debtors and Reorganized Debtors andshall continue in full force and effect thereafter in accordance with their respective terms, unless any suchtax sharing agreement (of which the principal purpose is the allocation of taxes) otherwise is specificallyrejected pursuant to a separate order of the Bankruptcy Court or is the subject of a separate rejectionmotion filed by the Debtors in accordance with Section 8.1 of the Amended Plan.  Unless otherwise notedhereunder, all other tax sharing agreements to which the Debtors are a party (of which the principalpurpose is the allocation of taxes) shall vest in the Reorganized Debtors and the Reorganized Debtors maytake all actions as may be necessary or appropriate to ensure such vesting as contemplated in theAmended Plan. 7. Assignment.To the extent provided under the Bankruptcy Code or other applicable law, any executory contract orunexpired lease transferred and assigned hereunder shall remain in full force and effect for the benefit ofthe transferee or assignee in accordance with its terms, notwithstanding any provision in such executorycontract or unexpired lease (including those of the type set forth in section 365(b)(2) of the BankruptcyCode) that prohibits, restricts, or conditions such transfer or assignment.  To the extent provided under theBankruptcy Code or other applicable law, any provision that prohibits, restricts, or conditions theassignment or transfer of any such executory contract or unexpired lease or that terminates or modifiessuch executory contract or unexpired lease or allows the counterparty to such executory contract orunexpired lease to terminate, modify, recapture, impose any penalty, condition renewal or extension, ormodify any term or condition upon any such transfer and assignment, constitutes an unenforceable anti-assignment provision and is void and of no force or effect with respect to any assignment pursuant to theAmended Plan. 8. Modifications, Amendments, Supplements, Restatements, or OtherAgreements.Unless otherwise provided in the Amended Plan or by separate order of the Bankruptcy Court, eachexecutory contract and unexpired lease that is assumed shall include any and all modifications,amendments, supplements, restatements, or other agreements made directly or indirectly by anyagreement, instrument, or other document that in any manner affects such executory contract or unexpiredlease, without regard to whether such agreement, instrument, or other document is listed in the notice ofassumed contracts.9. Reservation of Rights.(a) The Debtors, with the consent of the Requisite First Lien Lenders, whichconsent may not be unreasonably withheld, may amend the Assumption Schedule and any cure noticeuntil the Business Day immediately prior to the commencement of the Confirmation Hearing in order to(i) add, delete, or reclassify any executory contract or unexpired lease or amend a proposed assignmentand/or (ii) amend the proposed Cure Amount; provided, that if the Confirmation Hearing is adjourned fora period of more than two (2) consecutive calendar days, the Debtors’ right to amend such schedules and67
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notices shall be extended to the Business Day immediately prior to the adjourned date of theConfirmation Hearing, with such extension applying in the case of any and all subsequent adjournmentsof the Confirmation Hearing.  The Debtors shall provide notice of such amendment to any affectedcounterparty as soon as reasonably practicable.(b) Neither the exclusion nor inclusion of any contract or lease by theDebtors on any exhibit, schedule, or other annex to the Amended Plan or in the Plan Supplement, noranything contained in the Amended Plan, will constitute an admission by the Debtors that any suchcontract or lease is or is not in fact an executory contract or unexpired lease or that the Debtors, theReorganized Debtors, or Wind Down Co or their respective aAffiliates have any liability thereunder.(c) Except as otherwise provided in the Amended Plan, nothing in theAmended Plan shall waive, excuse, limit, diminish, or otherwise alter any of the defenses, Claims, Causesof Action, or other rights of the Debtors and the Reorganized Debtors under any executory or non-executory contract or any unexpired or expired lease.(d) Nothing in the Amended Plan will increase, augment, or add to any ofthe duties, obligations, responsibilities, or liabilities of the Debtors or the Reorganized Debtors, asapplicable, under any executory or non-executory contract or any unexpired or expired lease.H. CONDITIONS PRECEDENT TO CONFIRMATION OF PLAN AND EFFECTIVEDATEConditions Precedent to Confirmation of Plan and Effective Date.(a) 1. Conditions Precedent to Confirmation of Plan.The following are conditions precedent to entry of the Confirmation Order:i. (a) the Disclosure Statement Order shall have been entered and shall bein full force and effect and no stay thereof shall be in effect;ii. (b) the Plan Supplement and all of the schedules, documents, andexhibits contained thereintin the Amended Plan shall have been filed;iii. (c) the RSA shall not have been terminated and shall be in full force andeffect; andiv. (d) the DIP Order and the DIP Documents shall be in full force andeffect in accordance with the terms thereof, and no event of default shallhave occurred and be continuing thereunder.(b) 2. Conditions Precedent to Effective Date.i. (a) The following are conditions precedent to the Effective Date of theAmended Plan with respect to both the Reorganization Transaction andthe Sale Transaction:1. (i) the Confirmation Order shall have been entered and shall bein full force and effect and no stay thereof shall be in effect;2. (ii) no event of default under the DIP Documents shall haveoccurred or be continuing and an acceleration of the obligations
68
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or termination of the DIP Lenders’ commitments under the DIPDocuments shall not have occurred;3. (iii) all actions, documents, and agreements necessary toimplement and consummate the Amended Plan shall have beeneffected or executed and binding on all parties thereto and, to theextent required, filed with the applicable governmental units inaccordance with applicable laws;4. (iv) all applicable governmental, regulatory and/or third-partyapprovals and consents, including FCC Approval, approval ofState PUCs, and Bankruptcy Court approval, necessary inconnection with the transactions contemplated by the AmendedPlan shall have been obtained (including approval of the FCCLong Form Applications), not be subject to unfulfilledconditions, and be in full force and effect, and all applicablewaiting periods shall have expired without any action beingtaken or threatened by any competent authority that wouldrestrain, prevent, or otherwise impose materially adverseconditions on such transactions;5. (v) the RSA shall not have been terminated and shall be in fullforce and effect, and no notice shall have been delivered inaccordance with the RSA that, upon expiration of a cure period,would give rise to a Lender Termination Event (as defined in theRSA; and6. (vi) all accrued and unpaid Restructuring Expenses shall havebeen paid in Cash to the extent invoiced at least two (2) businessdays prior to the Effective Date (or such shorter period as theDebtors may agree).;(b) The following are additional conditions precedent to the Effective Date of the Plansolely with respect to the Reorganization Transaction:7. the Global Settlement shall have been approved without materialmodification (unless the modification is consented to by theDebtors, the Requisite First Lien Lenders and the Creditors’Committee);8. (i) the Amended Organizational Documents shall have been filedwith the appropriate governmental authority, as applicable;9. (ii) the Special Warrant Agreement shall have been executed anddelivered, and any conditions precedent to effectivenesscontained therein have been satisfied or waived in accordancetherewith; and10. (iii) the New First Lien Credit Documents and the New ExitFacility Credit Documents, shall (i) have been (or deemed)executed and delivered, and any conditions precedent to
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effectiveness contained therein have been satisfied or waived inaccordance therewith, (ii) be in full force and effect and bindingupon the relevant parties; and (iii) contain terms and conditionsconsistent in all material respects with the RSA.(c) The following are additional conditions precedent to the Effective Date of the Plansolely with respect to the Sale Transaction:(i) the applicable purchase agreement(s) shall (i) have been executed anddelivered, and any conditions precedent contained to effectiveness therein have beensatisfied or waived in accordance therewith, (ii) be in full force and effect and bindingupon the relevant parties; and (iii) contain terms and conditions consistent in all materialrespects with the RSA.ii. (d) Notwithstanding when a condition precedent to the Effective Dateoccurs, for purposes of the Amended Plan, such condition precedentshall be deemed to have occurred simultaneously upon the occurrenceof the applicable conditions precedent to the Effective Date; provided,that to the extent a condition precedent (a “Prerequisite Condition”)may be required to occur prior to another condition precedent (a“Subsequent Condition”) then, for purposes of the Amended Plan, thePrerequisite Condition shall be deemed to have occurred immediatelyprior to a Subsequent Condition regardless of when such PrerequisiteCondition or Subsequent Condition shall have occurred.(c) 3. Waiver of Conditions Precedent.i. (a) Except as otherwise provided in the Amended Plan, all actionsrequired to be taken on the Effective Date shall take place and shall bedeemed to have occurred simultaneously and no such action shall bedeemed to have occurred prior to the taking of any other such action.Each of the conditions precedent in Section 9.19.1 and Section 9.29.2of the Amended Plan may be waived in writing by the Debtors with theprior written consent of (i) the Requisite First Lien Lenders, whichconsent shall not be unreasonably withheld (and, solely with respect tothe condition set forth in Section 9.1(d) and 9.2(a)(ii) of the AmendedPlan, with the consent of the DIP Agent, such consent not to beunreasonably withheld) without leave of or order of the BankruptcyCourt.  If the, and (ii) the Creditors’ Committee, with respect toSection 9.2(a)(vii) of the Amended Plan, which consent shall not beunreasonably withheld.  If the Amended Plan is confirmed for fewerthan all of the Debtors as provided for in Section 5.16 of the AmendedPlan, only the conditions applicable to the Debtor or Debtors for whichthe Amended Plan is confirmed must be satisfied or waived for theEffective Date to occur as to such Debtors.ii. (b) The stay of the Confirmation Order pursuant to Bankruptcy Rule3020(e) shall be deemed waived by and upon the entry of theConfirmation Order, and the Confirmation Order shall take effectimmediately upon its entry.
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(d) 4. Effect of Failure of a Condition.If the conditions listed in Section 9.29.2 of the Amended Plan are not satisfied or waived in accordancewith Section 9.3   9.2(c)(1) of the Amended Plan on or before the first Business Day that is more thansixty (60) days after the date on which the Confirmation Order is entered or by such later date as set forthby the Debtors in a notice filed with the Bankruptcy Court prior to the expiration of such period, theAmended Plan shall be null and void in all respects and nothing contained in the Amended Plan or theDisclosure Statement shall (a) constitute a waiver or release of any Claims by or against or any Interestsin the Debtors, (b) prejudice in any manner the rights of any Entity, or (c) constitute an admission,acknowledgement, offer, or undertaking by the Debtors, the Requisite First Lien Lenders, or any otherEntity. I. EFFECT OF CONFIRMATION OF PLANEffect of Confirmation of Plan.(a) 1. Vesting of Assets.(a) On the Effective Date, pursuant to sections 1141(b) and (c) of the Bankruptcy Code, all remainingproperty of the Debtors’ Estates shall vest in the Reorganized Debtors or the Wind Down Co, asapplicable, free and clear of all Claims, Liens, encumbrances, charges, and other interests, except asprovided pursuant to the Amended Plan, the Confirmation Order, the Litigation Trust Agreement, theNew First Lien Credit Documents, or the New Exit Facility Credit Documents.  On and after the EffectiveDate, the Reorganized Debtors may take any action, including, without limitation, the operation of itsbusinesses; the use, acquisition, sale, lease and disposition of property; and the entry into transactions,agreements, understandings, or arrangements, whether in or other than in the ordinary course of business,and execute, deliver, implement, and fully perform any and all obligations, instruments, documents, andpapers or otherwise in connection with any of the foregoing, free of any restrictions of the BankruptcyCode or Bankruptcy Rules and in all respects as if there were no pending cases under any chapter orprovision of the Bankruptcy Code, except as expressly provided in the Amended Plan.  Without limitingthe foregoing, the Reorganized Debtors may pay the charges that they incur on or after the Effective Datefor professional fees, disbursements, expenses, or related support services without application to theBankruptcy Court.(b) On the Effective Date and solely with respect to the Sale Transaction, all property ofthe Debtors’ Estates shall vest in the Wind Down Co free and clear of all Claims, Liens, encumbrances,charges, and other interests, except as provided pursuant to the Plan, the Confirmation Order, and theapplicable purchase agreement.(b) 2. Binding Effect.As of the Effective Date, the Amended Plan shall bind all holders of Claims against and Interests in theDebtors and their respective successors and assigns, notwithstanding whether any such holders (a) wereImpaired or Unimpaired under the Amended Plan; (b) were deemed to accept or reject the Amended Plan;(c) failed to vote to accept or reject the Amended Plan; (d) voted to reject the Amended Plan; or (e)received any distribution under the Amended Plan.(c) 3. Discharge of Claims and Termination of Interests.Upon the Effective Date, if the Reorganization Transaction occurs, and in consideration of thedistributions to be made hereunder, except as otherwise expressly provided under the Amended Plan, eachholder (as well as any representatives, trustees, or agents on behalf of each holder) of a Claim or Interestand any aAffiliate of such holder shall be deemed to have forever waived, released, and discharged the71
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Debtors, to the fullest extent permitted by section 1141 of the Bankruptcy Code, of and from any and allClaims, Interest, rights, and liabilities that arose prior to the Effective Date.  Upon the Effective Date, allsuch Entities shall be forever precluded and enjoined, pursuant to section 524 of the Bankruptcy Code,from prosecuting or asserting any such discharged Claim against or terminated Interest in the Debtorsagainst the Debtors, the Reorganized Debtors, or any of their Assets or property, whether or not suchholder has filed a proof of Claim and whether or not the facts or legal bases therefor were known orexisted prior to the Effective Date.(d) 4. Term of Injunctions or Stays.Unless otherwise provided under the Amended Plan, the Confirmation Order, or in a Final Order of theBankruptcy Court, all injunctions or stays arising under or entered during the Chapter 11 Cases undersection 105 or 362 of the Bankruptcy Code, or otherwise, and in existence on the Confirmation Date,shall remain in full force and effect until the later of the Effective Date and the date indicated in the orderproviding for such injunction or stay.(e) 5. Injunction.i. (a) Upon entry of the Confirmation Order, all holders of Claims andInterests and other parties in interest, along with their respectivepresent or former employees, agents, officers, directors, principals, andaAffiliates, shall be enjoined from taking any actions to interfere withthe implementation or consummation of the Amended Plan in relationto any Claim or Interest extinguished, discharged, or released pursuantto the Amended Plan.ii. (b) Except as expressly provided in the Amended Plan, theConfirmation Order, or a separate order of the Bankruptcy Court or asagreed to by the Debtors and a holder of a Claim against or Interest inthe Debtors, all Entities who have held, hold, or may hold Claimsagainst or Interests in the Debtors (whether proof of such Claims orInterests has been filed or not and whether or not such Entities vote infavor of, against or abstain from voting on the Amended Plan or arepresumed to have accepted or deemed to have rejected the AmendedPlan) and other parties in interest, along with their respective present orformer employees, agents, officers, directors, principals, andaAffiliates are permanently enjoined, on and after the Effective Date,solely with respect to any Claims, Interests, and Causes of Action thatwill be or are extinguished, discharged, or released pursuant to theAmended Plan from (i) commencing, conducting, or continuing in anymanner, directly or indirectly, any suit, action, or other proceeding ofany kind (including, without limitation, any proceeding in a judicial,arbitral, administrative or other forum) against or affecting the Debtors,the Reorganized Debtors, or the Wind Down CoLitigation Trust, orthe property of any of the Debtors, the Reorganized Debtors, or theWind Down CoLitigation Trust; (ii) enforcing, levying, attaching(including, without limitation, any prejudgment attachment),collecting, or otherwise recovering by any manner or means, whetherdirectly or indirectly, any judgment, award, decree, or order against theDebtors, the Reorganized Debtors, or the Wind Down CoLitigationTrust, or the property of any of the Debtors, the Reorganized Debtors,72
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or the Wind Down CoLitigation Trust; (iii) creating, perfecting, orotherwise enforcing in any manner, directly or indirectly, anyencumbrance of any kind against the Debtors, the ReorganizedDebtors, or the Wind Down CoLitigation Trust, or the property of anyof the Debtors, the Reorganized Debtors, or the Wind DownCoLitigation Trust; (iv) asserting any right of setoff, directly orindirectly, against any obligation due from the Debtors, theReorganized Debtors, or the Wind Down CoLitigation Trust, oragainst property or interests in property of any of the Debtors, theReorganized Debtors, or the Wind Down CoLitigation Trust, except ascontemplated or Allowed by the Amended Plan; and (v) acting orproceeding in any manner, in any place whatsoever, that does notconform to or comply with the provisions of the Amended Plan.iii. (c) Each holder of an Allowed Claim or Interest extinguished,discharged, or released pursuant to the Amended Plan will be deemedto have affirmatively and specifically consented to be bound by theAmended Plan, including, without limitation, the injunctions set forthin this section 10.5 of the Amended Plan.iv. (d) The injunctions in this section 10.5 of the Amended Plan shallextend to any successors of the Debtors, the Reorganized Debtors, andthe Wind Down CoLitigation Trust, and their respective property andinterests in property.6. Releases. (f) (a) Estate Releases.i. Estate Releases.As of the Effective Date, pursuant to section 1123(b) of the Bankruptcy Code, except for the rights thatremain in effect from and after the Effective Date to enforce the Amended Plan and the DefinitiveDocuments, for good and valuable consideration, the adequacy of which is hereby confirmed, including,without limitation, the service of the Released Parties to facilitate the reorganization of the Debtors andthe implementation of the restructuring, and except as otherwise provided in the Amended Plan or in theConfirmation Order, the Released Parties will be deemed expressly, conclusively, absolutely,unconditionally, irrevocably and forever released and discharged, to the maximum extent permitted bylaw, by the Debtors, and their Wind Down Co,Estates, the Reorganized Debtors, and theirEstatesLitigation Trust, from any and all Claims, obligations, suits, judgments, damages, demands, debts,rights, Causes of Action, remedies, losses, and liabilities whatsoever, including any derivative claims,asserted or assertable on behalf of the Debtors, or the Wind Down Co or Reorganized Debtors (, asapplicable, the case may be)Litigation Trust, or the Estates, or their respective successors, predecessors,assigns, and representatives and any and all other Persons or Entities that may purport to assert any Causeof Action derivatively, by or through the foregoing, whether liquidated or unliquidated, fixed orcontingent, matured or unmatured, known or unknown, foreseen or unforeseen, existing or hereafterarising, in law, equity, contract, tort, by statute, violations of federal or state securities law, or otherwise,that the Debtors, or the Wind Down Co or Reorganized Debtors (as the case may be),applicable), theLitigation Trust, or the Estates would have been legally entitled to assert in their own right (whetherindividually or collectively) or on behalf of the holder of any Claim or Interest or other Person, based onor relating to, or in any manner arising prior to the Effective Date from, in whole or in part, the Debtors,73
WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 315 of 377



the Chapter 11 Cases, the pre- and postpetition marketing and sale process, the purchase, sale, orrescission of the purchase or sale of any Security of the Debtors, the subject matter of, or the transactionsor events giving rise to, any Claim or Interest that is treated in the Amended Plan, the Prepetition FirstLien Credit Documents, the Prepetition Super Senior Credit Documents, the Forbearance Agreement (asdefined in the RSA), the DIP Documents, the business or contractual arrangements between any of theDebtors and any Released Party, the restructuring, the restructuring of any Claim or Interest before orduring the Chapter 11 Cases, the Disclosure Statement, the RSA, and the Amended Plan (including, forthe avoidance of doubt, the Plan Supplement) and related agreements, instruments, and other documents(including the Definitive Documents), and the negotiation, formulation, or preparation of any documentsor transactions in connection with any of the foregoing, the solicitation of votes with respect to theAmended Plan, the pursuit of the confirmation and consummation of the Amended Plan, or any other actor omission, in all cases based upon any act or omission, transaction, agreement, event or otheroccurrence taking place on or before the Effective Date; provided, that nothing in this sSection 10.6(a) ofthe Amended Plan shall be construed to release the Released Parties from gross negligence, willfulmisconduct, or fraud as determined by a Final Order; provided, further, that nothing in this sSection10.6(a) of the Amended Plan shall be construed to release the obligations of Vector SPV (as defined inthe Prepetition First Lien Credit Agreement) arising under the Vector Subordinated Note (as defined inthe Prepetition First Lien Credit Agreement).  The Debtors, the Reorganized Debtors and their Estates,and the Wind Down Co Litigation Trust, or their respective successors, predecessors, assigns, andrepresentatives and any and all other Persons or Entities that may purport to assert any Cause of Actionderivatively, by or through the foregoing, shall be permanently enjoined from prosecuting any of theforegoing Claims or Causes of Action released under this sSection 10.6(a) of the Amended Plan againsteach of the Released Parties.  Notwithstanding anything to the contrary in the foregoing or in theAmended Plan, the releases set forth above do not release any post-Effective Date obligations of anyEntity under the Amended Plan, the Confirmation Order, the Litigation Trust Agreement, or anydocument, instrument, or agreement (including those set forth in the Plan Supplement) executed toimplement the Amended Plan.ii. (b) Consensual Releases by Holders of Impaired Claims.As of the Effective Date, except (i) for the right to enforce the Amended Plan or any right or obligationarising under the Definitive Documents that remains in effect or becomes effective after the EffectiveDate or (ii) as otherwise expressly provided in the Amended Plan or in the Confirmation Order, inexchange for good and valuable consideration, the adequacy of which is hereby confirmed, including theobligations of the Debtors under the Amended Plan and the contributions of the Released Parties tofacilitate and implement the Amended Plan, to the fullest extent permissible under applicable law, as suchlaw may be extended or integrated after the Effective Date, the Released Parties shall be deemedexpressly, conclusively, absolutely, unconditionally, irrevocably and forever, released, and discharged by:a. (i) the holders of Impaired Claims who voted to accept the Amended Plan;b. (ii) the Consenting First Lien Lenders; andc. the Creditors’ Committee and each of its members in their capacity as such;andd. (iii) with respect to any Entity in the foregoing clauses (ia) andthrough (iic),such Entity’s (x) predecessors, successors and assigns, (y) subsidiaries,aAffiliates, managed accounts or funds, managed or controlled by such Entityand (z) all Persons entitled to assert Claims through or on behalf of such Entities
74
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with respect to the matters for which the releasing entities are providingreleases.in each case, from any and all Claims, Interests, or Causes of Action whatsoever, including any derivativeClaims asserted on behalf of a Debtor, whether known or unknown, foreseen or unforeseen, existing orhereafter arising, in law, equity, contract, tort, by statute, violation of federal or state securities law, orotherwise, that such Entity would have been legally entitled to assert (whether individually orcollectively), based on, relating to, or arising prior to the Effective Date from, in whole or in part, theDebtors, the restructuring, the Chapter 11 Cases, the pre- and postpetition marketing and sale process, thepurchase, sale or rescission of the purchase or sale of any security of the Debtors or Reorganized Debtors,the subject matter of, or the transactions or events giving rise to, any Claim or Interest that is treated in theAmended Plan, the Prepetition First Lien Credit Documents, the Prepetition Super Senior CreditDocuments, the Forbearance Agreement (as defined in the RSA), the DIP Documents, the business orcontractual arrangements between any Debtor and any Released Party, the restructuring of Claims andInterests before or during the Chapter 11 Cases, the negotiation, formulation, preparation, orconsummation of the Amended Plan (including the Plan Supplement), the RSA, the DefinitiveDocuments, or any related agreements, instruments, or other documents, the solicitation of votes withrespect to the Amended Plan, the pursuit of the confirmation and consummation of the Amended Plan, inall cases based upon any act or omission, transaction, agreement, event or other occurrence taking placeon or before the Effective Date; provided, that nothing in this sSection 10.6(b) of the Amended Plan shallbe construed to release the Released Parties from gross negligence, willful misconduct, or fraud asdetermined by a Final Order.  The Persons and Entities in (ia) through (iiid) of this sSection 10.6(b) of theAmended Plan shall be permanently enjoined from prosecuting any of the foregoing Claims or Causes ofAction released under this sSection 10.6(b) of the Amended Plan against each of the Released Parties.Notwithstanding anything to the contrary in the foregoing or in the Amended Plan, the releases set forthabove do not release any post-Effective Date obligations of any Entity under the Amended Plan, theConfirmation Order, the Litigation Trust Agreement, or any document, instrument, or agreement(including those set forth in the Plan Supplement) executed to implement the Amended Plan.(g) 7. Exculpation.To the maximum extent permitted by applicable law and without affecting or limiting either the estaterelease set forth in Section 10.5 or the consensual releases by holders of Impaired Claims set forth inSection 10.6, and notwithstanding anything in the Amended Plan to the contrary, no Exculpated Partywill have or incur, and each Exculpated Party is hereby released and exculpated from, any claim,obligation, suit, judgment, damage, demand, debt, right, cause of action, remedy, loss, and liability forany claim in connection with or arising out of the administration of the Chapter 11 Cases, the postpetitionmarketing and sale process, the postpetition purchase, sale, or rescission of the purchase or sale of anysecurity of the Debtors; the negotiation and pursuit of the Disclosure Statement, the RSA, theReorganization Transaction or the Sale Transaction, as applicable, the Amended Plan, or the solicitationof votes for, or confirmation of, the Amended Plan or the Litigation Trust Agreement; the funding orconsummation of the Amended Plan; the occurrence of the Effective Date; the administration of theAmended Plan or the property to be distributed under the Amended Plan, including but not limited to theissuance and distribution of the Litigation Trust Interests; the issuance of Securities under or inconnection with the Amended Plan; or the transactions in furtherance of any of the foregoing; provided,that nothing in this sSection 10.7 of the Amended Plan shall be construed to release or exculpate anExculpated Party from gross negligence, willful misconduct, or fraud as determined by a Final Order;provided, further, that nothing in this sSection 10.7 of the Amended Plan shall be construed to release theobligations of Vector SPV (as defined in the Prepetition First Lien Credit Agreement) arising under theVector Subordinated Note (as defined in the Prepetition First Lien Credit Agreement).  Each ExculpatedParty has, and upon consummation of the Amended Plan shall be deemed to have, participated in good75
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faith and in compliance with the applicable laws with regard to the restructuring of Claims and Interestsin the Chapter 11 Cases and in connection with the Reorganization Transaction, the negotiation,formulation, or preparation of the agreements, instruments, or other documents pursuant to the AmendedPlan, and the solicitation and distribution of the Amended Plan and, therefore, is not, and on account ofsuch distributions shall not be, liable at any time for the violation of any applicable law, rule, orregulation governing the solicitation of acceptances or rejections of the Amended Plan or suchdistributions made pursuant to the Amended Plan.(h) Limitations on Executable Assets with Respect to Certain Causesof Action.Any recovery by or on behalf of the Litigation Trust (and the beneficiaries thereof) on account of anyLitigation Trust Causes of Action or the Reorganized Debtors on account of any Causes of Action againstany Independent Director, solely in his capacity as a director of the Debtors prior to the Effective Date,including in each case by way of settlement or judgment, shall be limited to the Debtors’ available D&OPolicies’ combined limits, after payment from such D&O Policies of any and all covered costs andexpenses incurred by the covered parties in connection with the defense of any such Causes of Action (the“D&O Insurance Coverage”).  No party, including the Litigation Trust or the Reorganized Debtors, shallexecute, garnish or otherwise attempt to collect on any settlement or judgment upon any assets of theIndependent Directors on account of any Litigation Trust Causes of Action or Causes of Action (otherthan D&O Insurance Coverage to the extent that is an asset of the Independent Directors).  In the eventD&O Insurance Coverage is denied for any settlement or judgment in the Litigation Trust’s or theReorganized Debtors’ favor, the Independent Directors shall assign any claims for coverage or otherrights of recovery they may have against the D&O Policy insurers to the Litigation Trust or theReorganized Debtors, as applicable. In agreeing to this, the Independent Directors do not admit liabilityand can at no point confirm that there is D&O Insurance Coverage for any recovery by or on behalf of theLitigation Trust (and the beneficiaries thereof) on account of any Litigation Trust Causes of Action or theReorganized Debtors on account of any Causes of Action against any Independent Director.(i) SEC Rights and Powers.Notwithstanding any language to the contrary contained in the Amended Plan, Disclosure Statement orthe Confirmation Order, no provision of the Amended Plan or the Confirmation Order shall (i) precludethe SEC from enforcing its police or regulatory powers; or (ii) enjoin, limit, impair or delay the SEC fromcommencing or continuing any claims, causes of action, proceedings or investigations against any non-Debtor person or non-Debtor entity in any forum.(j) FCC Rights and Powers.No provision in the Amended Plan or the Confirmation Order relieves the Debtors or the ReorganizedDebtors from their obligations to comply with the Communications Act of 1934, as amended, and therules, regulations and orders promulgated thereunder by the FCC.  No transfer of any FCC license orauthorization held by Debtors or transfer of control of any Debtor, or transfer of control of a FCC licenseecontrolled by Debtors shall take place prior to the issuance of FCC regulatory approval for such transferpursuant to applicable FCC regulations.  The FCC’s rights and powers to take any action pursuant to itsregulatory authority including, but not limited to, imposing any regulatory conditions on any of the abovedescribed transfers, are fully preserved, and nothing in the Amended Plan shall proscribe or constrain theFCC’s exercise of such power or authority.(k) 8. Subordinated Claims.
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The allowance, classification, and treatment of all Allowed Claims and Interests and the respectivedistributions and treatments under the Amended Plan take into account and conform to the relativepriority and rights of the Claims and Interests in each Class in connection with any contractual, legal, andequitable subordination rights relating thereto, whether arising under general principles of equitablesubordination, section 510(b) of the Bankruptcy Code, or otherwise.  Pursuant to section 510 of theBankruptcy Code, the Debtors (or the Litigation Trust, solely with respect to General Unsecured Claims)reserve the right, with the consent of the Required First Lien Lenders, which consent shall not beunreasonably withheld, to reclassify any Allowed Claim or Interest in accordance with any contractual,legal, or equitable subordination relating thereto.(l) 9. Retention of Causes of Action/Reservation of Rights.Except as otherwise provided in Sections 10.5, 10.6, and 10.7 of the Amended Plan, nothing contained inthe Amended Plan or the Confirmation Order shall be deemed to be a waiver or relinquishment of anyrights, Claims, Causes of Action (including, for the avoidance of doubt, Litigation Trust Causes ofAction), rights of setoff or recoupment, or other legal or equitable defenses that the Debtors hadimmediately prior to the Effective Date on behalf of their Estates or itself in accordance with anyprovision of the Bankruptcy Code or any applicable non-bankruptcy law, including, without limitation,any affirmative Causes of Action against parties with a relationship with the Debtors including actionsarising under chapter 5 of the Bankruptcy Code.  Except as provided in any order entered by theBankruptcy Court, the Reorganized Debtors or the Litigation Trust Oversight Committee, in connectionwith the pursuit of Litigation Trust Causes of Action or objection to General Unsecured Claims, shallhave, retain, reserve, and be entitled to assert all such Claims, Causes of Action, rights of setoff orrecoupment, and other legal or equitable defenses as fully as if the Chapter 11 Cases had not beencommenced, and all of the Debtors’ legal and equitable rights in respect of any Unimpaired Claim may beasserted after the Confirmation Date and Effective Date to the same extent as if the Chapter 11 Cases hadnot been commenced.  Notwithstanding the foregoing, the Debtors and the Reorganized Debtors shall notretain any Claims or Causes of Action released or barred pursuant to the Amended Plan against theReleased Parties. (m) 10. Solicitation of Plan.As of and subject to the occurrence of the Confirmation Date:  (a) the Debtors shall be deemed to havesolicited acceptances of the Amended Plan in good faith and in compliance with the applicable provisionsof the Bankruptcy Code, including without limitation, sections 1125(a) and (e) of the Bankruptcy Code,and any applicable non-bankruptcy law, rule, or regulation governing the adequacy of disclosure inconnection with such solicitation; and (b) the Debtors and each of their respective directors, officers,employees, aAffiliates, agents, financial advisors, investment bankers, professionals, accountants, andattorneys shall be deemed to have participated in good faith and in compliance with the applicableprovisions of the Bankruptcy Code in the offer and issuance of any securities under the Amended Plan,and therefore are not, and on account of such offer, issuance, and solicitation shall not be, liable at anytime for any violation of any applicable law, rule, or regulation governing the solicitation of acceptancesor rejections of the Amended Plan or the offer and issuance of any securities under the Amended Plan.(n) 11. Corporate and Limited Liability Company Action.Upon the Effective Date, all actions contemplated by the Amended Plan shall be deemed authorized andapproved in all respects, including (a) those set forth in Sections 5.5 and 5.6 of the Amended Plan; (b) theperformance of the RSA; and (c) all other actions contemplated by the Amended Plan (whether to occurbefore, on, or after the Effective Date), in each case, in accordance with and subject to the terms hereof.All matters provided for in the Amended Plan involving the corporate, limited liability company or77
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partnership structure of the Debtors or the Reorganized Debtors, and any corporate, limited liabilitycompany or partnership action required by the Debtors or the Reorganized Debtors in connection with theAmended Plan shall be deemed to have occurred and shall be in effect, without any requirement of furtheraction by the Security holders, directors, managers, limited partners or officers of the Debtors or theReorganized Debtors.  On or (as applicable) before the Effective Date, the authorized officers of theDebtors or the Reorganized Debtors, as applicable, shall be authorized and directed to issue, execute, anddeliver the agreements, documents, Securities, and instruments contemplated by the Amended Plan (ornecessary or desirable to effect the transactions contemplated by the Amended Plan) in the name and onbehalf of the Reorganized Debtors, including, but not limited to: (i) the Amended OrganizationalDocuments; (ii) the New First Lien Credit Agreement; (iii) the New Exit Facility Credit Agreement;(iv) any purchase and sale agreement in connection with the Sale Transactionthe Litigation TrustAgreement; and (v) any and all other agreements, documents, securities, and instruments relating to theforegoing.  The authorizations and approvals contemplated by this sSection 10.11 of the Amended Planshall be effective notwithstanding any requirements under non-bankruptcy law.J. RETENTION OF JURISDICTIONRetention of Jurisdiction.(a) 1. Retention of Jurisdiction.On and after the Effective Date, the Bankruptcy Court shall retain non-exclusive jurisdiction over allmatters arising in, arising under, and related to the Chapter 11 Cases for, among other things, thefollowing purposes: i. (a) to hear and determine motions and/or applications for theassumption or rejection of executory contracts or unexpired leases,including Assumption Disputes, and the allowance, classification,priority, compromise, estimation, or payment of Claims resultingtherefrom;ii. (b) to determine any motion, adversary proceeding, application,contested matter, and other litigated matter pending on or commencedafter the Confirmation Date;iii. (c) to ensure that distributions to holders of Allowed Claims areaccomplished as provided for in the Amended Plan and ConfirmationOrder and to adjudicate any and all disputes arising from or relating todistributions under the Amended Plan, including, cases, controversies,suits, disputes, or Causes of Action with respect to the repayment orreturn of distributions and the recovery of additional amounts owed bythe holder of a Claim or Interest for amounts not timely paid;iv. (d) to consider the allowance, classification, priority, compromise,estimation, or payment of any Claim;v. (e) to resolve disputes concerning Disputed Claims or theadministration thereof;vi. (f) to hear and determine all Fee Claims and Restructuring Expenses;vii. (g) to hear and resolve any dispute over the application to any Claim ofany limit on the allowance of such Claim set forth in sections 502 or78
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503 of the Bankruptcy Code, other than defenses or limits that areasserted under non-bankruptcy law pursuant to section 502(b)(1) of theBankruptcy Code;viii. (h) to enter, implement, or enforce such orders as may be appropriatein the event the Confirmation Order is for any reason stayed, reversed,revoked, modified, or vacated;ix. (i) to issue injunctions, enter and implement other orders, and take suchother actions as may be necessary or appropriate to restraininterference by any Entity with the consummation, implementation, orenforcement of the Amended Plan, the Confirmation Order, or anyother order of the Bankruptcy Court;x. (j) to hear and determine any application to modify the Amended Planin accordance with section 1127 of the Bankruptcy Code, to remedyany defect or omission or reconcile any inconsistency in the AmendedPlan, or any order of the Bankruptcy Court, including the ConfirmationOrder, in such a manner as may be necessary to carry out the purposesand effects thereof;xi. (k) to hear and determine disputes arising in connection with theinterpretation, implementation, or enforcement of the Amended Plan,the Plan Supplement, orthe Global Settlement, the Litigation TrustAgreement, the Confirmation Order, or any agreement, instrument, orother document governing or relating to any of the foregoing;xii. (l) to take any action and issue such orders as may be necessary toconstrue, interpret, enforce, implement, execute, and consummate theAmended Plan;xiii. (m) to determine such other matters and for such other purposes as maybe provided in the Confirmation Order;xiv. (n) to hear and determine matters concerning state, local, and federaltaxes in accordance with sections 346, 505, and 1146 of theBankruptcy Code (including any requests for expedited determinationsunder section 505(b) of the Bankruptcy Code);xv. (o) to hear, adjudicate, decide, or resolve any and all matters related toArticle XArticle X of the Amended Plan, including, without limitation,the releases, discharge, exculpations, and injunctions issuedthereunder;xvi. (p) to recover all Assets of the Debtors and property of the Debtors’Estates, wherever located;xvii. (q) to resolve any disputes concerning whether an Entity had sufficientnotice of the Chapter 11 Cases, the Disclosure Statement, anysolicitation conducted in connection with the Chapter 11 Cases, anybar date established in the Chapter 11 Cases, or any deadline for
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responding or objecting to a Cure Amount, in each case, for thepurpose of determining whether a Claim or Interest is dischargedhereunder or for any other purpose;xviii. (r) to hear and determine any rights, Claims, or Causes of Action heldby or accruing to the Reorganized Debtors or the Litigation Trustpursuant to the Bankruptcy Code or pursuant to any federal statute orlegal theory;xix. (s) to enter one or more final decrees closing the Chapter 11 Cases; andxx. (t) to hear and determine any other matters related hereto and notinconsistent with the Bankruptcy Code and title 28 of the United StatesCode.(b) 2. Courts of Competent Jurisdiction.If the Bankruptcy Court abstains from exercising, or declines to exercise, jurisdiction or is otherwisewithout jurisdiction over any matter arising out of the Amended Plan, such abstention, refusal, or failureof jurisdiction shall have no effect upon and shall not control, prohibit, or limit the exercise of jurisdictionby any other court having competent jurisdiction with respect to such matter.K. MISCELLANEOUS PROVISIONSMiscellaneous Amended Plan Provisions.(a) 1. Payment of Statutory Fees.On the Effective Date and thereafter as may be required, the Reorganized Debtors shall pay all feesincurred pursuant to sections 1911 through 1930 of chapter 123 of title 28 of the United States Code,together with interest, if any, pursuant to section 3717 of title 31 of the United States Code with theChapter 11 Cases, or until such time as a final decree is entered closing the Chapter 11 Cases, a FinalOrder converting the Chapter 11 Cases to cases under chapter 7 of the Bankruptcy Code is entered, or aFinal Order dismissing the Chapter 11 Cases is entered.(b) 2. Substantial Consummation of the Amended Plan.On the Effective Date, the Amended Plan shall be deemed to be substantially consummated undersections 1101 and 1127(b) of the Bankruptcy Code.(c) 3. Plan Supplement.The Plan Supplement shall be filed with the Clerk of the Bankruptcy Court.  Upon its filing with theBankruptcy Court, the Plan Supplement may be inspected in the office of the Clerk of the BankruptcyCourt during normal court hours.  Documents included in the Plan Supplement will be posted at thewebsite of the Debtors’ notice, claims, and solicitation agent.(d) 4. Request for Expedited Determination of Taxes.The Debtors shall have the right to request an expedited determination under section 505(b) of theBankruptcy Code with respect to tax returns filed, or to be filed, for any and all taxable periods endingafter the Commencement Date through the dissolution of the Debtors.
80
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(e) 5. Exemption from Certain Transfer Taxes.Pursuant to section 1146 of the Bankruptcy Code, (a) the issuance, transfer or exchange of any securities,instruments or documents, (b) the creation of any Lien, mortgage, deed of trust, or other security interest,(c) the making or assignment of any lease or sublease or the making or delivery of any deed or otherinstrument of transfer under, pursuant to, in furtherance of, or in connection with the Amended Plan,including, without limitation, any deeds, bills of sale, or assignments executed in connection with any ofthe transactions contemplated under the Amended Plan or the reinvesting, transfer, or sale of any real orpersonal property of the Debtors pursuant to, in implementation of or as contemplated in the AmendedPlan (whether to one or more of the Reorganized Debtors or otherwise), (d) the grant of collateral underthe New Exit Facility and the New First Lien Credit Facility, and (e) the issuance, renewal, modification,or securing of indebtedness  by such means, and the making, delivery or recording of any deed or otherinstrument of transfer under, in furtherance of, or in connection with, the Amended Plan, including,without limitation, the Confirmation Order, shall not be subject to any document recording tax, stamp tax,conveyance fee, or other similar tax, mortgage tax, real estate transfer tax, mortgage recording tax,Uniform Commercial Code filing or recording fee, regulatory filing or recording fee, sales tax, use tax, orother similar tax or governmental assessment.  Consistent with the foregoing, each recorder of deeds orsimilar official for any county, city, or governmental unit in which any instrument hereunder is to berecorded shall, pursuant to the Confirmation Order, be ordered and directed to accept such instrumentwithout requiring the payment of any filing fees, documentary stamp tax, deed stamps, stamp tax, transfertax, intangible tax, or similar tax.(f) 6. Amendments.i. (a) Plan Modifications.  Subject to the terms of the RSA, (i) theDebtors reserve the right, in accordance with the Bankruptcy Codeand the Bankruptcy Rules, to amend or modify the Amended Planprior to the entry of the Confirmation Order, including amendments ormodifications to satisfy section 1129(b) of the Bankruptcy Code, and(ii) after entry of the Confirmation Order, the Debtors may, uponorder of the Court, amend, modify or supplement the Amended Planin the manner provided for by section 1127 of the Bankruptcy Codeor as otherwise permitted by law, in each case without additionaldisclosure pursuant to section 1125 of the Bankruptcy Code.  Inaddition, after the Confirmation Date, so long as such action does notmaterially and adversely affect the treatment of holders of AllowedClaims or Allowed Interests pursuant to thisthe Amended Plan andsubject to the reasonable consent of the Requisite First Lien Lenders(and the Creditors’ Committee, solely as it pertains to the GlobalSettlement or treatment of General Unsecured Claims), the Debtorsmay remedy any defect or omission or reconcile any inconsistenciesin thisthe Amended Plan or the Confirmation Order with respect tosuch matters as may be necessary to carry out the purposes or effectsof thisthe Amended Plan, and any holder of a Claim or Interest thathas accepted thisthe Amended Plan shall be deemed to have acceptedthisthe Amended Plan as amended, modified, or supplemented.ii. (b) Other Amendments.  Subject to the terms of the RSA, before theEffective Date, the Debtors may make appropriate technicaladjustments and modifications to the Amended Plan and the
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documents contained in the Plan Supplement without further order orapproval of the Bankruptcy Court.(g) 7. Effectuating Documents and Further Transactions.Each of the officers, managers, limited partners or members of the Reorganized Debtors is authorized toexecute, deliver, file, or record such contracts, instruments, releases, indentures, and other agreements ordocuments and take such reasonable actions as may be necessary or appropriate to effectuate and furtherevidence the terms and conditions of the Amended Plan.(h) 8. Revocation or Withdrawal of Plan.Subject to the terms of the RSA, the Debtors reserve the right to revoke or withdraw the Amended Planprior to the Effective Date.  If the Amended Plan has been revoked or withdrawn prior to the EffectiveDate, or if confirmation or the occurrence of the Effective Date does not occur, then:  (a) the AmendedPlan shall be null and void in all respects; (b) any settlement or compromise embodied in the AmendedPlan (including the fixing or limiting to an amount any Claim or Interest or Class of Claims or Interests),assumption of executory contracts or unexpired leases affected by the Amended Plan, and any documentor agreement executed pursuant to the Amended Plan shall be deemed null and void; and (c) nothingcontained in the Amended Plan shall (i) constitute a waiver or release of any Claim by or against, or anyInterest in, the Debtors or any other Entity; (ii) prejudice in any manner the rights of the Debtors or anyother Entity; or (iii) constitute an admission of any sort by the Debtors, any Consenting First LienLenders, or any other Entity.  This provision shall have no impact on the rights of the Consenting FirstLien Lenders or the Debtors, as set forth in the RSA, in respect of any such revocation or withdrawal.(i) 9. Dissolution of Statutory Committees.On the Effective Date, any statutory committee (a “Committee”) formed in these Chapter 11 Cases shalldissolve and, on the Effective Date, each member (including each officer, director, employee, or agentthereof) of such Committee and each professional retained by such Committee shall be released anddischarged from all rights, duties, responsibilities, and obligations arising from, or related to, the Debtors,their membership on such Committee, the Amended Plan, or the Chapter 11 Cases, except with respect toany matters concerning any Fee Claims held or asserted by any professional retained by such Committee.(j) 10. Severability of Plan Provisions.If, before the entry of the Confirmation Order, any term or provision of the Amended Plan is held by theBankruptcy Court to be invalid, void, or unenforceable, the Bankruptcy Court, at the request of theDebtors, shall have the power to alter and interpret such term or provision to make it valid or enforceableto the maximum extent practicable, consistent with the original purpose of the term or provision held tobe invalid, void, or unenforceable, and such term or provision shall then be applicable as altered orinterpreted.  Notwithstanding any such holding, alteration, or interpretation, the remainder of the termsand provisions of the Amended Plan will remain in full force and effect and will in no way be affected,impaired or invalidated by such holding, alteration, or interpretation.  The Confirmation Order shallconstitute a judicial determination and shall provide that each term and provision of the Amended Plan, asit may have been altered or interpreted in accordance with the foregoing, is (a) valid and enforceablepursuant to its terms, (b) integral to the Amended Plan and may not be deleted or modified without theconsent of the Debtors or the Reorganized Debtors (as the case may be), and (c) nonseverable andmutually dependent.
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(k) 11. Governing Law.Except to the extent that the Bankruptcy Code or other federal law is applicable, or to the extent anexhibit hereto or a schedule in the Plan Supplement or a Definitive Document provides otherwise, therights, duties, and obligations arising under the Amended Plan shall be governed by, and construed andenforced in accordance with, the laws of the State of New York, without giving effect to the principles ofconflict of laws thereof; provided, however, that corporate or entity governance matters relating to anyDebtors or Reorganized Debtors shall be governed by the laws of the state of incorporation ororganization of the applicable Debtors or Reorganized Debtors.(l) 12. Time.In computing any period of time prescribed or allowed by the Amended Plan, unless otherwise set forth inthe Amended Plan or determined by the Bankruptcy Court, the provisions of Bankruptcy Rule 9006 shallapply. (m) 13. Dates of Actions to Implement the Amended Plan.In the event that any payment or act under the Amended Plan is required to be made or performed on adate that is not a Business Day, then the making of such payment or the performance of such act may becompleted on or as soon as reasonably practicable after the next succeeding Business Day, but shall bedeemed to have been completed as of the required date.(n) 14. Immediate Binding Effect.Notwithstanding Bankruptcy Rules 3020(e), 6004(h), 7062, or otherwise, upon the occurrence of theEffective Date, the terms of the Amended Plan and Plan Supplement shall be immediately effective andenforceable and deemed binding upon and inure to the benefit of the Debtors, the holders of Claims andInterests, the Released Parties, and each of their respective successors and assigns, including, withoutlimitation, the Reorganized Debtors.(o) 15. Deemed Acts.Subject to and conditioned on the occurrence of the Effective Date, whenever an act or event is expressedunder the Amended Plan to have been deemed done or to have occurred, it shall be deemed to have beendone or to have occurred without any further act by any party, by virtue of the Amended Plan and theConfirmation Order. (p) 16. Successor and Assigns.The rights, benefits, and obligations of any Entity named or referred to in the Amended Plan shall bebinding on, and shall inure to the benefit of any heir, executor, administrator, successor, or permittedassign, if any, of each Entity.(q) 17. Entire Agreement.On the Effective Date, the Amended Plan, the Plan Supplement, and the Confirmation Order shallsupersede all previous and contemporaneous negotiations, promises, covenants, agreements,understandings, and representations on such subjects, all of which have become merged and integratedinto the Amended Plan.
83

WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 325 of 377



(r) 18. Exhibits to Plan.All exhibits, schedules, supplements, and appendices to the Amended Plan (including the PlanSupplement) are incorporated into and are a part of the Amended Plan as if set forth in full in theAmended Plan. (s) 19. Notices.All notices, requests, and demands hereunder to be effective shall be in writing (including by electronictransmission) and, unless otherwise expressly provided in the Amended Plan, shall be deemed to havebeen duly given or made when actually delivered as follows:i. (a) If to the Debtors or the Reorganized Debtors:Fusion Connect, Inc.,210 Interstate North Parkway, Suite 300,Atlanta, Georgia 30339Attn: James P. Prenetta, Jr., Executive Vice President and General CounselEmail: JPrenetta@fusionconnect.com-and-Weil, Gotshal & Manges LLP767 Fifth AvenueNew York, New York 10153Attn: Gary T. HoltzerSunny SinghGaby SmithTelephone: (212) 310-8000Email: gary.holtzer@weil.comsunny.singh@weil.comgaby.smith@weil.comii. (b) If to the Consenting First Lien Lenders:Davis Polk & Wardwell LLP450 Lexington AvenueNew York, NY 10017Attn: Damian S. SchaibleAdam L. ShpeenEmail: damian.schaible.@davispolk.com            adam.shpeen@davispolk.comAfter the Effective Date, the Debtors have authority to send a notice to Entities providing that, to continueto receive documents pursuant to Bankruptcy Rule 2002, they must file a renewed request to receivedocuments pursuant to Bankruptcy Rule 2002.  After the Effective Date, the Debtors, and theReorganized Debtors, and Wind Down Co, as applicable, are authorized to limit the list of Entitiesreceiving documents pursuant to Bankruptcy Rule 2002 to those Entities who have filed such renewedrequests.
84
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VI.VALUATION ANALYSISAs described above, the Debtors are presently engaged in the Marketing Process.  The Debtors believethat the Marketing Process is the best method of valuing their business as it allows the market to speak asto that value.  The Marketing Process is a comprehensive and arm’s length process with the goal ofidentifying counterparties for a potential transaction.  Accordingly, to ensure that the integrity of theMarketing Process is preserved and value is maximized, the expected recoveries for First Lien Claims arenot, at this time, being disclosed herein and the Debtors are not filing a valuation analysis.  See Section1125(b) (“The court may approve a disclosure statement without a valuation of the debtor or an appraisalof the debtor’s assets.”); In re Ditech Holding Corp., Case No. 19-10412 (JLG) (Bankr. S.D.N.Y. May10, 2019) (ECF No. 544) (order authorizing delayed filing of valuation, liquidation, and recovery analysisuntil after the auction); In re LBI Media, Inc., Case No. 18-12655 (CSS) (Bankr. D. Del. Jan. 22, 2019)(ECF No. 360) (same) (order approving disclosure statement without a valuation analysis and approvingthe filing of a valuation analysis at a later date, if necessary); In re Gastar Exploration Inc., Case No. 18-36057 (MI) (Bankr. S.D. Tex. Dec. 21, 2018) (ECF No. 282) (order approving disclosure statement thatconducted valuation analysis through a comprehensive marketing process).  The Debtors will file, no laterthan one (1) business day following the conclusion of the Debtors’ auction, the expected recoveries tocreditors under the Plan and will serve notice thereof on holders of Claims in the Voting Classes (asdefined below) as promptly as practicable upon filing.  Further, if necessary, the Debtors will file, no laterthan the date that the Plan Supplement is filed, a valuation analysis and will serve notice thereon onholders of Claims in the Voting Classes as promptly as practicable upon filing.VII.TRANSFER RESTRICTIONS ANDCONSEQUENCES UNDER FEDERAL SECURITIES LAWSThe offer, issuance, and distribution of the Special Warrants and, the New Equity Interests, and theSecond Lien Warrants (if any) shall be exempt, pursuant to section 1145 of the Bankruptcy Code, fromregistration under the Securities Act and all rules and regulations promulgated thereunder, and any stateor local law requiring registration for the offer, issuance, and distribution of Securities.Section 1145 of the Bankruptcy Code generally exempts from registration under the Securities Act theoffer, issuance, or sale under a chapter 11 plan of a security of the debtor, of an affiliate participating in ajoint plan with the debtor, or of a successor to the debtor under a plan, if such securities are offered orsold in exchange for a claim against, or an interest in, the debtor or such affiliate, or principally in suchexchange and partly for cash.  In reliance upon this exemption, the Special Warrants and the New EquityInterests, the Special Warrants, and the Second Lien Warrants, if applicable, will be exempt from theregistration requirements of the Securities Act, and state and local securities laws.  These securities maybe resold without registration under the Securities Act or other federal or state securities laws pursuant tothe exemption provided by Section 4(a)(1) of the Securities Act, unless the holder is an “underwriter”with respect to such securities, as that term is defined in section 1145(b) of the Bankruptcy Code.  Inaddition, such section 1145 exempt securities generally may be resold without registration under statesecurities laws pursuant to various exemptions provided by the respective laws of the several states.Section 1145(b) of the Bankruptcy Code defines “underwriter” for purposes of the Securities Act as onewho, except with respect to ordinary trading transactions, (a) purchases a claim with a view to distributionof any security to be received in exchange for the claim, (b) offers to sell securities issued under a plan forthe holders of such securities, (c) offers to buy securities issued under a plan from persons receiving suchsecurities, if the offer to buy is made with a view to distribution or (d) is an issuer, as used in Section
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2(a)(11) of the Securities Act, with respect to such securities, which includes control persons of the issuer.Further, based on the legislative history of Section 1145 of the Bankruptcy Code, a creditor who owns10% or more of the voting securities of a reorganized debtor and/or has the right to appoint a director tothe board of directors of a reorganized debtor may be presumed to be a control person, and therefore, anunderwriter.Notwithstanding the foregoing, control person underwriters may be able to sell securities withoutregistration pursuant to the resale limitations of Rule 144 of the Securities Act which, in effect, permit theresale of securities received by such underwriters pursuant to a chapter 11 plan, subject to applicablevolume limitations, notice and manner of sale requirements, and certain other conditions.  Parties whobelieve they may be statutory underwriters as defined in section 1145 of the Bankruptcy Code are advisedto consult with their own legal advisers as to the availability of the exemption provided by Rule 144.In any case, recipients of Special Warrants and/or New Equity Interests, Special Warrants, and/or SecondLien Warrants, if applicable, issued under the Amended Plan are advised to consult with their own legaladvisers as to the availability of any such exemption from registration under state law in any giveninstance and as to any applicable requirements or conditions to such availability.  In order to preserve theability to utilize tax attributes following the Effective Date, the charter, bylaws, and other organizationaldocuments, as applicable, of the Reorganized Debtors may restrict certain transfers of the SpecialWarrants and/or New Equity Interests and/or Special Warrants, and Second Lien Warrants, if applicable.Legends.  To the extent certificated, certificates evidencing the Special Warrants and/or New EquityInterests, Special Warrants, and Second Lien Warrants, if applicable, held by holders of 10% or more ofthe outstanding Special Warrants and/or New Equity Interests, Special Warrants and Second LienWarrants, if applicable, or who are otherwise underwriters as defined in Section 1145(b) of theBankruptcy Code, will bear a legend substantially in the form below:THE SPECIAL WARRANTS AND NEW EQUITY INTERESTS, SPECIAL WARRANTS, ANDSECOND LIEN WARRANTS, IF APPLICABLE, HAVE NOT BEEN REGISTERED UNDER THESECURITIES ACT OF 1933, AS AMENDED, OR UNDER THE SECURITIES LAWS OF ANYSTATE OR OTHER JURISDICTION AND MAY NOT BE SOLD, OFFERED FOR SALE OROTHERWISE TRANSFERRED UNLESS REGISTERED OR QUALIFIED UNDER SUCH ACT ANDAPPLICABLE STATE SECURITIES LAWS OR UNLESS FUSION CONNECT, INC. RECEIVES ANOPINION OF COUNSEL REASONABLY SATISFACTORY TO IT THAT SUCH REGISTRATIONOR QUALIFICATION IS NOT REQUIRED. VII.VIII.REGULATORY MATTERS[To be filed separately]The Debtors’ operations are subject to varying degrees of regulation by the FCC under theCommunications Act and the FCC rules and regulations promulgated thereunder, as well as by the StatePUCs and their respective authorizing statutes and regulations.  Obtaining approval from the FCC and anumber of State PUCs is generally required for the issuance, renewal, transfer of control, assignment, ormodification of operating licenses.The Fusion Licensees were required to submit applications notifying the FCC upon entry into chapter 11.Following the Commencement Date, the Fusion Licensees filed the requisite applications informing theFCC of the pro forma transfer of the FCC licenses to the Fusion Licensees as “debtors in possession”
86
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under chapter 11.  The FCC provided notice of those filings in a Public Notice dated June 13, 2019 andlabeled as Report No. TEL-01964, DA No. 19-552.11On the Effective Date, Telecom Holdings, LLC (“Telecom Holdings”) will acquire over fifty percent(50%) of the New Equity Interests, resulting in de jure control of Reorganized FCI.  Consequently, theemergence transaction will effect a transfer of control of the Fusion Licensees.  The New Equity Intereststhat are not issued to Telecom Holdings will be held by certain other holders of First Lien Claims, none ofwhom will hold New Equity Interests that represent voting or equity interests of ten percent (10%) ormore of Reorganized FCI.  On July 24, 2019 and August 2, 2019, 2019, the Fusion Licensees andTelecom Holdings submitted applications to the FCC to obtain its consent for the proposed transfer ofcontrol of the Fusion Licensees and separately filed applications to the requisite State PUCs on or prior toAugust 9, 2019.Following its review of the FCC Applications submitted by the Fusion Licensees, the FCC will issue apublic notice (or notices) announcing the acceptance of the FCC Applications for filing (each, a “PublicNotice”).  For purposes of the wireless licenses, pursuant to Section 309(d) of the Communications Actand related FCC rules, any party that qualifies as a “party in interest” may file a “petition to deny” theFCC Applications within thirty (30) days of the date of a Public Notice.  If such petitions to deny arefiled, the Fusion Licensees will have the opportunity to file oppositions and the petitioners will have theopportunity to reply, with the formal pleading cycle closing approximately fifteen (15) days following thedeadline for petitions to deny (unless a different schedule is set by the FCC).Pursuant to Section 214 of the Communications Act and related FCC rules, a party may file comments orfile a petition to deny the international and domestic Section 214 applications within fourteen (14) days ofthe Public Notice.  For domestic Section 214 applications, parties are also permitted to file replycomments within twenty-one (21) days of the Public Notice.  The Fusion Licensees will have theopportunity to respond to any such comments.  Thereafter, unless the FCC notifies the Fusion Licenseesotherwise, the Fusion Licensees may consummate the transfer of control on the thirty-first day (31st) afterthe Public Notice with respect to the domestic Section 214 authority and on the fourteenth day (14th)after the Public Notice with respect to the international Section 214 authority.As a practical matter, however, the FCC is not expected to grant any of the applications until after allrequired periods for the FCC Applications have passed. In any event, the Reorganization Transactioncannot be consummated until, among other things, all required FCC Approvals have been obtained.Following the Debtors’ emergence from Chapter 11 on the Effective Date, the proposed exercise ofSpecial Warrants or any other conditional interests issued pursuant to the Amended Plan will result in (i)a second transfer of control of the Fusion Licensees because Telecom Holdings’ interests in ReorganizedFCI will drop below fifty (50) percent, constituting a “negative transfer of control” for FCC purposes.Moreover, the exercise of the Special Warrants on the Exercise Date will result in the aggregate foreignownership of the Fusion Licensees exceeding twenty-five percent (25%), which is prohibited by federallaw unless the FCC issues a declaratory ruling as discussed below.  Therefore, as soon as practicablefollowing the Effective Date, the Fusion Licensees and Telecom Holdings will file an additional set ofapplications with the FCC and State PUCs (as required), as well as a Petition for Declaratory Rulingseeking FCC approval for the proposed foreign ownership of the Fusion Licensees that will take place onthe Exercise Date.  Consistent with the Amended Plan, no Special Warrants or other conditional interests
11 As a consequence of entry into chapter 11, the wireless licenses held by FCS were assigned FCS, as debtor inpossession, in File Nos. 000868350 and 0008686355, effective as of July 9, 2019.
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in Reorganized FCI that are issued on the Effective Date may be exercised until all of the conditions forthe Exercise Date have been met.A. State Public Service Commissions.The Fusion Licensees were required to notify certain State PUCs upon entry into chapter 11.  Followingthe Commencement Date, therefore, the Fusion Licensees filed notices informing the State PUCs in allstates where the Fusion Licensees operate of the Fusion Licensees’ status as debtors in possession underchapter 11.The Fusion Licensees and Telecom Holdings were also required to submit applications to certain StatePUCs to request approval of the transfer of control of the Fusion Licensees to Telecom Holdings.  TheFusion Licensees and Telecom Holdings filed the requisite State PUC Applications in California,Colorado, the District of Columbia Georgia, Hawaii, Indiana, Louisiana, Maryland, Minnesota,Mississippi, Nebraska, New Jersey, New York, Ohio, Pennsylvania, Texas, Virginia and West Virginiaon behalf of each entity that holds intrastate telecommunications authority in these states.  The level ofreview undertaken by the State PUCs, and the length of time until an approval of a State PUC Applicationwill be granted, will vary by state.  One or more State PUCs may issue its grant of approval contingentupon issuance of approvals by the FCC and/or the Bankruptcy Court.In order to comply with any applicable regulatory requirements in states where approval of a transfer ofcontrol is not required and where a Fusion Licensee holds authority to provide telecommunicationsservices, the Fusion Licensees (together with Telecom Holdings) are filing the State PUC Notices withthe respective State PUCs regarding the transfer of control that will occur as a result of theReorganization Transaction.In connection with the exercise of Special Warrants on the Exercise Date, and the resulting materialchange to the ownership of the Fusion Licensees, advance approvals will have to be obtained from certainState PUCs.  Prior to the Exercise Date but after the Effective Date, the Fusion Licensees and TelecomHoldings will file additional State PUC applications for such approvals as required and will file additionalState PUC notices in the states where notice (but not approval) is required for the change to ownership.Consistent with the Amended Plan, no Special Warrants or other conditional interests in Reorganized FCIthat may be exercised until all of the conditions for the Exercise Date have been met.The following is important information concerning the FCC approval process and the ownershiprequirements and restrictions that must be met in order for parties to hold equity interests inReorganized FCI.  The following summary of certain FCC rules and policies is for informationalpurposes only and is not a substitute for careful planning and advice based upon the individualcircumstances pertaining to a Holder of an Allowed First Lien Claim.  Holders of Allowed FirstLien Claims are urged to consult their own advisors as to FCC ownership issues and otherconsequences of the Amended Plan.B. Information Required from Prospective Stockholders of Reorganized FCI.In processing applications for consent to a transfer of control or assignment of FCC licenses, the FCCconsiders, among other things, whether the prospective owners or new licensee, as applicable,  possessthe legal, character, and other qualifications to hold FCC licenses in a manner consistent with the publicinterest.As described in the Equity Allocation Mechanism, Holders of Allowed First Lien Claims will receiveNew Equity Interests and/or Special Warrants on account of such Claims.  In accordance with the terms88
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of the Special Warrant Agreement, the Special Warrants will automatically be exercised for New EquityInterests, to the extent legally permissible, upon the Exercise Date, which will not occur until allprerequisites are met, including upon obtaining a declaratory ruling from the FCC and grants of approvalsof the transfer of control of Reorganized FCI from the FCC and applicable State PUC approvals.Each holder of an Allowed First Lien Claim must submit an Ownership Certification providinginformation regarding the prospective stockholder to establish that issuance of the New EquityInterests and/or Special Warrants to such holder would not result in a violation of law, impair thequalifications of the Reorganized Debtors to hold FCC Licenses, or impede the grant of any FCCApplications on behalf of the Reorganized Debtors.Each holder of an Allowed First Lien Claim will be required to provide information regarding theextent of their direct and indirect ownership and control by non-U.S. persons sufficient to establishwhether any non-U.S. persons will hold a direct or indirect ownership interest in Reorganized FCI.Based on the Results of the Ownership Certifications, holders will receive a mix of New EquityInterests and Special Warrants as set forth in the Warrant Agreement and the Equity AllocationMechanism.Consistent with the Equity Allocation Mechanism and the Special Warrant Agreement, holders ofAllowed First Lien Claims that are directly or indirectly owned or controlled by a non-U.S. individual orentity will only be permitted to exercise Special Warrants upon the Exercise Date, at which time, suchholder may only exercise Special Warrants and/or other conditional interest insofar as permitted by theFCC’s Declaratory Ruling.  For the avoidance of doubt, holders of Allowed First Lien Claims shall not bepermitted to exercise Special Warrants if the non-U.S. ownership or voting percentage of suchprospective holders, as calculated in accordance with FCC rules, would result in an amount in excess ofthe foreign ownership amount permitted by the Declaratory Ruling.On September 3, 2019, and concurrently hereto, the Debtors are filing the Motion of Debtors forAuthority to Establish Procedures for Compliance with Federal Communications Law (the “ForeignOwnership Procedures Motion”) for entry of an order (i) approving procedures to comply with foreignownership restrictions and other ownership disclosure requirement of the federal communications law andthe FCC12, including the forms of Ownership Certification and Notice of Ownership CertificationProcedures and deadlines by which holders of Allowed First Lien Claims must submit an OwnershipCertification to Prime Clerk as the Certification Agent to facilitate the allocation of New Equity Interestsand Special Warrants under the Amended Plan; and (ii) authorizing Prime Clerk to serve as theCertification Agent and to perform the relevant services related to the certification process (each asdefined in the Foreign Ownership Procedures Motion).Any holder that fails to timely provide an Ownership Certification by October 17, 2019 (the “OwnershipCertification Deadline”) or that fails to deliver an Ownership Certification that allows the Debtors toclearly determine such holder’s foreign ownership in compliance with the limitations set forth in theEquity Allocation Mechanism will be treated as a one hundred percent (100%) foreign-owned, non-U.S.holder, unless the Debtors, in their sole discretion, elect to treat an Ownership Certification delivered afterthe Ownership Certification Deadline (but prior to the Effective Date) as if such Ownership Certificationhad been delivered prior to the Ownership Certification Deadline.
12 See, e.g., 47 C.F.R. § 1.5000 et seq. (implementing the Ownership Limitations of Section 310 of theCommunications Act for broadcast, common carrier, aeronautical en route, and aeronautical fixed radio stationlicensees and common carrier spectrum lessees); 47 C.F.R. § 63.04, 18) (requiring disclosure of certain equityownership and voting interest in Section 214 transfer of control applications).
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A hearing to approve the Ownership Certification Procedures Motion is currently scheduled to occur onSeptember 10, 2019.C. FCC Foreign Ownership Restrictions and Ownership Disclosure Requirements.On the Effective Date, Telecom Holdings will hold over fifty percent (50%) of the New Equity Interests.The membership interests in Telecom Holdings on the Effective Date will be held by twelve (12) U.S.Holders (as defined herein), none of whom will hold a direct or indirect economic interest in ReorganizedFCI of ten percent (10%) or more.Section 310 of the Communications Act prohibits foreign individuals and foreign entities from havingdirect or indirect ownership or voting rights totaling in the aggregate more than twenty-five percent (25%)in a U.S. corporation that controls a U.S. broadcast, common carrier, or aeronautical fixed or en routeradio station licensee (“Licensee”).  The FCC, which has adopted rules to implement Section 310(b), mayauthorize aggregate foreign equity ownership or voting interests to exceed the twenty-five percent (25%)limitation by granting a declaratory ruling in response to the filing of a Petition for Declaratory Ruling bythe applicable Licensee.  In addition, if the parent company of a Licensee already has, or proposes tohave, foreign ownership that exceeds the twenty-five percent (25%) Ownership Limitations, any entity(including entities subject to aggregation under applicable FCC rules) that has or would receive in excessof either five percent (5%) or, in certain cases, ten percent (10%) of the equity ownership or voting rightsin the Licensee’s parent company must receive specific approval from the FCC (a “Specific Approval”).The determination of whether the five percent (5%) or ten percent (10%) Specific Approval thresholdapplies to an entity is determined pursuant to the FCC’s foreign ownership rules.To ensure compliance with the twenty-five percent (25%) limitation, the distribution of New EquityInterests to holders of Allowed First Lien Claims is being structured in a manner that will prevent theaggregate foreign equity ownership or aggregate foreign voting percentage in Reorganized FCI fromexceeding twenty-two and one-half percent (22.5%) (the “22.5 Percent Limitation”).  Any distributionof New Equity Interests on the Effective Date in contravention of the preceding sentence will be deemedautomatically adjusted to the minimum extent necessary to comply with this limitation.  Historically,warrants and other future or conditional interests have not been taken into account in determining foreignownership compliance.Ownership Limitations also apply to partnerships and limited liability companies. The FCC historicallyhas treated partnerships with foreign partners as foreign-controlled if there are any foreign generalpartners. The interests of any foreign limited partners or foreign members of limited liability companiesare considered in determining the equity ownership and voting rights held by such entities.  The interestsof limited partners or limited liability company members that are not properly insulated from activeinvolvement in the management or operation of the company are considered to have the same votinginterest in the licensee as the entity itself.  Limited partners and members of limited liability companiesthat are properly insulated are deemed to have a voting interest that is the same as their own equityinterest.
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The FCC’s rules implementing Section 214 of the Communications Act require a U.S. company thatholds domestic and international Section 214 telecommunications service authority to disclose theidentity of all direct or indirect holders of ten percent (10%) or more of the voting or equity ownership insuch company when applying for authority or consent to a transfer of control or assignment.  To ensurethat the FCC Applications have disclosed all such holders, with the exception of distributions to TelecomHoldings, the distribution of New Equity Interests to any holders of Allowed First Lien Claims is beinglimited to nine and three-quarters percent (9.75%) of the equity or voting percentage of Reorganized FCI(the “9.75 Percent Limitation”).  Holders that are subject to restriction pursuant to the 9.75 PercentLimitation will receive a mix of New Equity Interests and Special Warrants.  Any distribution of NewEquity Interests on the Effective Date that would contravene the 9.75 Percent Limitation will be deemedautomatically adjusted to the minimum extent necessary to comply with this limitation.In order to ensure Reorganized FCI’s compliance with the FCC’s foreign ownership rules, the EquityAllocation Mechanism provides for the distribution of New Equity Interests and Special Warrants on theEffective Date to Holders.  Holders that receive Special Warrants will be permitted to exercise theirSpecial Warrants only in accordance with the terms of the Equity Allocation Mechanism on the ExerciseDate, which is a date occurring within five (5) business days of the satisfaction of the followingconditions: (i) the FCC has issued all requisite approvals for the transfer of control of Reorganized FCIthat will result from the exercise of the Special Warrants; (ii) for any common carrier radio stationlicenses held by FCS on the Exercise Date, the FCC has granted the requisite approvals under Section 310of the Communications Act for the transfer of control of a wireless license that will arise from theexercise of the Special Warrants; (iii) the FCC has granted the Declaratory Ruling allowing ReorganizedFCI or its affiliates, as applicable, to exceed twenty-five percent (25%) foreign ownership; and (iii) theState PUCs grant any requisite approvals for the change of ownership that will arise from the exercise ofthe Special Warrants.As set forth in the Equity Allocation Mechanism, if the FCC adopts a Declaratory Ruling allowing onehundred percent (100%) foreign ownership of Reorganized FCI (the “100% Declaratory Ruling”), then,subject to having received any needed Specific Approval, all Non-U.S. Holders that complete and deliveran Ownership Certification that is satisfactory to Reorganized FCI will be deemed to have exercised theirSpecial Warrants on the Exercise Date and will receive the corresponding number of New EquityInterests; provided, however, that a Non-U.S. Holder of Special Warrants may not hold more than fivepercent (5%) of the New Equity Interests until the requisite Specific Approval has been obtained from theFCC.If the FCC adopts a Declaratory Ruling allowing foreign ownership of Reorganized FCI between twenty-five percent (25%) and ninety-nine and nine-tenths percent (99.9%) (the “Partial Declaratory RulingPercentage” and the “Partial Declaratory Ruling”), then, subject to having received any neededSpecific Approval, each Non-U.S. Holder of Special Warrants that completes and delivers an OwnershipCertification that is satisfactory to Reorganized FCI will have all or a portion of its Special Warrantsexercised and converted into New Equity Interests on the Exercise Date, according to the followingprinciples:  (i) each such Non-U.S. Holder’s ownership of New Equity Interests will be maximized to theextent possible taking into account such Non-U.S. Holder’s foreign equity and voting percentage andReorganized FCI’s aggregate foreign equity percentage upon completion of all such exercises; provided,however, that Non-U.S. Holders of Special Warrants may not hold more than five percent (5%) of theNew Equity Interests until the requisite Specific Approval has been obtained from the FCC; (ii) each suchNon-U.S. Holder shall be entitled to receive New Equity Interests corresponding to its domestic equitypercentage and/or its domestic voting percentage, as determined by Reorganized FCI; and (iii) aftertaking into account the exercise of the Special Warrants described above, the remaining Special Warrantsheld by each such Non-U.S. Holder will be exercised on a pro rata basis based upon the aggregatenumber of Special Warrants held by all such Non-U.S. Holders.91
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If the FCC does not issue a Declaratory Ruling, then Non-U.S. Holders may not elect to exercise theirSpecial Warrants and must either hold such Special Warrants or transfer them, except to the extent thatReorganized FCI reasonably determines that such exercise will not cause a violation of the 22.5 PercentLimitation, 9.75 Percent Limitation, or any other limitations on equity ownership set forth in the SpecialWarrants. Because the proposed exercise of Special Warrants will cause Telecom Holdings to hold less than fiftypercent (50%) of the ownership of Reorganized FCI, Reorganized FCI and Telecom Holdings shall filethe requisite applications under Sections 214 and 310 of the Communications Act and any requisite StatePUC applications for consent to the transfer of control.  If the exercise of the Special Warrants wouldresult in any holder, besides Telecom Holdings, holding ten percent (10%) or more of the New EquityInterests, Reorganized FCI, and Telecom Holdings shall also disclose the identity or identities of suchholder(s) in the requisite applications.  The FCC and applicable State PUCs must grant such applicationsas a condition to such holders of a Special Warrant(s) to exercise its rights to exchange its SpecialWarrant(s) for New Equity Interests.D. Commitment to Obtain Approvals.The Debtors have agreed to use reasonable best efforts to file all notices and obtain all consents andapprovals of any governmental entity or third party required in connection with the ReorganizationTransaction.  Regulators may object to the Reorganization Transaction and/or impose conditions orrestrictions on approvals that are materially adverse to the Debtors, Reorganized Debtors, and/or TelecomHoldings.  In no event will the Debtors, Reorganized Debtors, Telecom Holdings, or any of their affiliatesbe required (i) to divest or hold separate assets, including any assets acquired by the Debtors,Reorganized Debtors, Telecom Holdings, or any of their respective affiliates in connection with theReorganization Transaction, or agree to limit their future activities, method or place of doing business, (ii)to commence any litigation against any person in order to facilitate the consummation of theReorganization Transaction, or (iii) to defend against any litigation filed with or brought by anygovernmental entity seeking to prevent the consummation of, or impose limitations on, any of thetransactions contemplated by the Reorganization Transaction.E. Receipt of Regulatory Approvals.The Debtors estimate that the requisite regulatory approvals to effectuate the Reorganization Transactionpursuant to the Amended Plan will be obtained no later than December 30, 2019, although the receipt ofsuch approvals cannot be assured or guaranteed.VIII.IX.CERTAIN U.S. FEDERAL INCOME TAX CONSEQUENCES OF AMENDED PLANThe following discussion summarizes certain material U.S. federal income tax consequences of theimplementation of the Reorganization TransactionAmended Plan to the Debtors (which, as used herein,includes the Reorganized Debtors) and to holders of certain Claims.  This discussion does not address theU.S. federal income tax consequences to holders of Claims or equity interests who are unimpaired ordeemed to reject the Amended Plan (e.g., the holders of Second Lien Claims), and except as otherwiseindicated  below, does not address the U.S. federal income tax consequences of a Sale Transaction.ParentEquity Interests).
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The discussion of U.S. federal income tax consequences below is based on the Internal Revenue Code of1986, as amended (the “Tax Code”), the Treasury regulations promulgated thereunder (the “TreasuryRegulations”), judicial authorities, published positions of the Internal Revenue Service (“IRS”), andother applicable authorities, all as in effect on the date of this Disclosure Statement and all of which aresubject to change or differing interpretations (possibly with retroactive effect).  The U.S. federal incometax consequences of the contemplated transactions are complex and subject to significant uncertainties.The Debtors have not requested an opinion of counsel or a ruling from the IRS or any other taxingauthority with respect to any of the tax aspects of the contemplated transactions, and the discussion belowis not binding upon the IRS or any court.  No assurance can be given that the IRS will not assert, or that acourt will not sustain, a different position than any position discussed herein.This summary does not address non-U.S., state, or local tax consequences of the contemplatedtransactions, nor does it purport to address the U.S. federal income tax consequences of the transactions tospecial classes of taxpayers (e.g., non-U.S. taxpayers, small business investment companies, regulatedinvestment companies, real estate investment trusts, banks and certain other financial institutions,insurance companies, tax-exempt organizations, retirement plans, individual retirement and other tax-deferred accounts, holders that are, or hold their Claims through, S corporations, partnerships or otherpass-through entities for U.S. federal income tax purposes, persons whose functional currency is not theU.S. dollar, dealers in securities or foreign currency, traders that mark-to-market their securities, personssubject to the “Medicare” tax on net investment income, persons subject to special accounting rules underSection 451(b) of the Tax Code, and persons whose Claims are part of a straddle, hedging, constructivesale, or conversion transaction).  In addition, this discussion does not address U.S. federal taxes other thanincome taxes, nor does it apply to any person that acquires any of the New Equity Interests or New FirstLien Term Loans in the secondary market, unless otherwise provided herein.For purposes of the discussion below, all references to New Equity Interests are intended to apply equallyto the Special Warrants, which are economically equivalent to, and thus generally should be treated thesame as, the New Equity Interests for U.S. federal income tax purposes (unless otherwise indicated).This discussion also assumes that the New Equity Interests and, the New First Lien Term Loans, and theSecond Lien Warrants will be held as “capital assets” (generally, property held for investment) within themeaning of section 1221 of the Tax Code, and that the various debt and other arrangements to which anyof the Debtors is a party will be respected for U.S. federal income tax purposes in accordance with theirform.The following summary of certain U.S. federal income tax consequences is for informational purposesonly and is not a substitute for careful tax planning and advice based upon the individualcircumstances of Claim holders.  Holders are urged to consult their own tax advisor for the U.S.federal, state, local, non-U.S., and other tax consequences applicable under the Amended Plan.A. Consequences to the Debtors.For U.S. federal income tax purposes, Fusion Connect is a common parent of an affiliated group ofcompanies that files a single consolidated U.S. federal income tax return (the “Fusion Tax Group”), ofwhich the other Debtors are members or are disregarded entities directly or indirectly wholly-owned by amember of the group. The Debtors estimate that, as of the Commencement Date, the Fusion Tax Grouphad available net operating loss (“NOL”) carryforwards of at least approximately $150 million (which issubject to certain existing annual and other limitations) and disallowed business interest carryforwards ofat least approximately $29 million, that may be used to offset current or future taxable income.Technically, the Fusion Tax Group also has estimated additional NOL carryforwards of at least $500million; however, due to existing limitations, such NOLs are effectively unusable against future taxable93
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income but are an available tax attribute for purposes of reduction under the cancellation of debt (“COD”)rules, which are discussed below.The amount of any NOL carryforwards and other tax attributes, as well as the application of anylimitations, remain subject to review and adjustment by the IRS.  In addition, equity trading activity andcertain other actions prior to the Effective Date could result in an ownership change of Fusion Connectindependent of the Amended Plan which could adversely affect the ability to utilize the Fusion TaxGroup’s NOL carryforwards.  In an attempt to minimize the likelihood of such an ownership changeoccurring, at the inception of the Chapter 11 Cases the Debtors obtained an interim order from theBankruptcy Court authorizing certain protective equity trading and worthless stock deduction claimprocedures (ECF No. 52).The U.S. federal income tax consequences to the Debtors with respect to the implementation of the Plandepend in part on whether the Plan is effectuated through the consummation of the ReorganizationTransaction, as assumed for purposes of the discussion herein, or through the Sale Transaction.  Asdiscussed below, in connection with the implementation of the Reorganization Transaction, the Debtorsexpect that the amount of the Fusion Tax Group’s NOLs, and possibly certain other tax attributes, will bereduced.  In addition, the subsequent utilization of any remaining NOLs and other tax attributes remainingfollowing the Effective Date may be severely restricted.1. Cancellation of DebtIn general, the Tax Code provides that a debtor in a bankruptcy case must reduce certain of its taxattributes — such as NOL carryforwards (whether or not such NOLs can otherwise be used to offsetfuture taxable income) and current year NOLs, capital loss carryforwards, certain tax credits, and taxbasis in assets — by the amount of any COD incurred pursuant to a confirmed chapter 11 plan.  Althoughnot free from doubt, it is expected that carryover of disallowed business interest expense would not be atax attribute subject to such reduction.  In applying the attribute reduction rule to the tax basis in assets,the tax law limits the reduction in tax basis to the amount by which the tax basis immediately followingthe discharge exceeds the debtor’s post-emergence liabilities.  The amount of COD incurred is generallythe amount by which the indebtedness discharged exceeds the value of any consideration given inexchange therefor.  Certain statutory or judicial exceptions may apply to limit the amount of CODincurred for U.S. federal income tax purposes.  If advantageous, the debtor can elect to reduce the basis ofdepreciable property prior to any reduction in its NOL carryforwards or other tax attributes.  Where thedebtor joins in the filing of a consolidated U.S. federal income tax return, applicable TreasuryRegulations require, in certain circumstances, that the tax attributes of the consolidated subsidiaries of thedebtor and other members of the group must also be reduced.  Any reduction in tax attributes in respect ofCOD generally does not occur until after the determination of the debtor’s net income or loss for thetaxable year in which the COD is incurred.The Debtors expect to incur a substantial amount of COD as a result of the implementation of theAmended Plan.  The amount of such COD and resulting tax attribute reduction will depend primarily onthe fair market value of the New Equity Interests, the issue price (as defined below) of the New First LienTerm Loan and the amount of any Net Cash Proceeds.  Aside from any current year NOLs, the Debtorsexpect that a significant portion of the required attribute reduction will reduce NOL carryforwards thatwould otherwise be unusable.  Accordingly, the Debtors expect that a substantial portion of the NOLcarryforwards and other tax attributes of the Fusion Tax Group currently available to offset future taxableincome will be unaffected by the required attribute reduction.
94
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2. Limitation of NOL Carryforwards and Other Tax AttributesFollowing the Effective Date, any NOL carryforwards and certain other tax attributes (collectively, “Pre-Change Losses”) may be subject to additional limitations under section 382 and 383 of the Tax Code.Any such limitation applies in addition to, and not in lieu of, the reduction of tax attributes that resultsfrom COD income arising in connection with the Amended Plan.Under section 382 of the Tax Code, if a corporation (or consolidated group) undergoes an “ownershipchange” and the corporation does not qualify for (or elects out of) the special bankruptcy exception insection 382(l)(5) of the Tax Code discussed below, the amount of its Pre-Change Losses that may beutilized to offset future taxable income or tax liability is subject to an annual limitation.  The Debtorsanticipate that the distribution of the New Equity Interests pursuant to the Amended Plan will result in an“ownership change” of the Fusion Tax Group.In general, the amount of the annual limitation to which a corporation that undergoes an “ownershipchange” will be subject is equal to the product of (a) the fair market value of the stock of the corporationimmediately before the “ownership change” (with certain adjustments) multiplied by (b) the “long-termtax-exempt rate” in effect for the month in which the ownership change occurs (e.g., 2.091.89% forownership changes in JulySeptember 2019).  As discussed below, this annual limitation potentially maybe increased in the event the corporation (or consolidated group) has an overall “built-in” gain in its assetsat the time of the ownership change.  For a corporation (or consolidated group) in bankruptcy thatundergoes an ownership change pursuant to a confirmed bankruptcy plan, the fair market value of thestock of the corporation (or the parent of the consolidated group) is generally determined immediatelyafter (rather than before) the ownership change, but subject to certain adjustments; in no event, however,can the stock value for this purpose exceed the pre-change gross value of the corporation’s assets.If the loss corporation (or consolidated group) has a net unrealized “built-in” gain at the time of anownership change (taking into account most assets and items of “built-in” income and deductions), anybuilt-in gains recognized (or, according to an IRS notice, treated as recognized) during the sixty (60)month period following the ownership change (up to the amount of the original net unrealized built-ingain) generally will increase the annual limitation in the year recognized, such that the loss corporation(or consolidated group) would be permitted to use its Pre-Change Losses against such built-in gainincome in addition to its regular annual allowance.  Alternatively, if a corporation (or consolidated group)has a net unrealized built-in loss at the time of an ownership change (taking into account most assets anditems of “built-in” income and deductions), then built-in losses (including, but not limited to, amortizationor depreciation deductions attributable to such built-in losses) recognized during the sixty (60) monthperiod following the “ownership change” (up to the amount of the original net unrealized built-in loss)generally will be treated as Pre-Change Losses, the deductibility of which will be subject to the annuallimitation.  Although the rule applicable to net unrealized built-in losses generally applies to consolidatedgroups on a consolidated basis, certain corporations that joined the consolidated group within thepreceding five (5) years may not be able to be taken into account in the group computation of netunrealized built-in loss.  Such corporations would nevertheless still be taken into account in determiningwhether the consolidated group has a net unrealized built-in gain. In general, a corporation’s (orconsolidated group’s) net unrealized built-in loss will be deemed to be zero unless it is greater than thelesser of (a) $10,000,000 or (b) fifteen percent (15%) of the fair market value of its assets (with certainadjustments) before the ownership change.  It is currently uncertain whether the Fusion Tax Group willhave a net unrealized built-in loss or a net unrealized built-in gain as of the Effective Date.Any unused annual limitation may be carried forward and therefore available to be utilized in asubsequent taxable year.  However, if the corporation (or consolidated group) does not continue itshistoric business or use a significant portion of its historic assets in a new business for at least two (2)95
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years after the ownership change, the regular annual limitation resulting from the ownership change isreduced to zero, thereby precluding any utilization of the corporation’s Pre-Change Losses, absent anyincreases due to recognized built-in gains.  Where a corporation (or consolidated group) is subject to oneor more prior annual limitations, each annual limitation applies, effectively subjecting any Pre-ChangeLosses which pre-date the prior ownership change to the more restrictive of the limitations.Under section 382(l)(5) of the Tax Code, an exception to the foregoing annual limitation rules generallyapplies where qualified creditors of a debtor corporation receive, in respect of their claims, at least fiftypercent (50%) of the vote and value of the stock of the reorganized debtor (or a controlling corporation ifalso in bankruptcy) pursuant to a confirmed chapter 11 plan.  The Debtors do not anticipate that suchexception will apply in the present case.3. Transfer of Assets to, and Continuing Interest in, the Litigation TrustPursuant to the Amended Plan, on the Effective Date, the Debtors will transfer the Litigation Trust Assets(including all of the Debtors’ right, title and interest in the Litigation Causes of Action) to the LitigationTrust, on behalf of the holders of Allowed Second Lien Claims (if applicable) and Allowed GeneralUnsecured Claims.  In addition, the Debtors will retain an interest in the Litigation Trust Assets.  Asstructured, the Litigation Trust is intended to be treated as a “liquidating trust” for federal income taxpurposes, and the transfer of the Litigation Trust Assets by the Debtors to the Litigation Trust (other thanthe Litigation Trust First Lien Lender Causes of Action) is intended to be treated as an exchange of anundivided interest in such assets to holders of Allowed Second Lien Claims (if applicable) and AllowedGeneral Unsecured Claims in full or partial satisfaction of their Claims.  See Section C, “Tax Treatmentof Litigation Trust and Holders of Litigation Trust Interests,” below.  Accordingly, the transfer of assetsby the Debtors may result in the recognition of gain or income by the Debtors, depending in part on thevalue of such assets on the Effective Date and the Debtors’ tax basis in such assets, and thus a current taxliability to the Debtors, in the event or to the extent available NOL carryforwards are insufficient (due toexisting limitations) to offset such income or gain.  In addition, the Debtors may have additional incomeor gain over time in respect of its continued interest in the Litigation Trust Assets.There is no assurance, however, that the IRS will not take a contrary position as to the ownership of theLitigation Trust Assets for U.S. federal income tax purposes, due to the retained interest.  For example, itis possible that the Debtors could continue to be viewed for U.S. federal income tax purposes as ownersof the Litigation Trust Assets (other than possibly the Litigation Trust First Lien Lender Causes ofAction), with an obligation to make contingent payments to the holders of Claims that received LitigationTrust Interests.  In such event, the U.S. federal income tax treatment to the Debtors would differ fromthose described, in that the Debtors could have increased income or gain over time as the underlyingcauses of action are resolved (rather than recognizing any income or gain on the exchange date),potentially with partially offsetting deductions in respect of any contingent amounts actually payable toholders of Allowed Second Lien Claims and Allowed General Unsecured Claims.  All holders of Claimsare urged to consult their tax advisors regarding the U.S. federal income tax treatment of the LitigationTrust. B. Consequences to Holders of Allowed First LienCertain ClaimsThis summary discusses the U.S. federal income tax consequences to holders of Allowed First LienClaims, Allowed Second Lien Claims, and Allowed General Unsecured Claims who are U.S. Holders anddoes not discuss tax consequences for those who are not U.S. Holders.  As used herein, the term “U.S.Holder” means a beneficial owner of First Lien Claims, New First Lien Term Loans or New EquityInterests, that is, for U.S. federal income tax purposes:
96
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• an individual who is a citizen or resident of the United States;• a corporation, or other entity taxable as a corporation for U.S. federal income taxpurposes, created or organized in or under the laws of the United States, any state thereofor the District of Columbia;• an estate the income of which is subject to U.S. federal income taxation regardless of itssource; or• a trust, if a court within the United States is able to exercise primary jurisdiction over itsadministration and one or more U.S. persons have authority to control all of itssubstantial decisions, or if the trust has a valid election in effect under applicableTreasury Rregulations to be treated as a U.S. person.If a partnership or other entity or arrangement taxable as a partnership for U.S. federal income taxpurposes holds First Lien Claims, Second Lien Claims, General Unsecured Claims, New First Lien TermLoans, Second Lien Warrants, or New Equity Interests, the tax treatment of a partner in such partnershipgenerally will depend upon the status of the partner and the activities of the partnership.  Any partner insuch a partnership holding any of such instruments should consult its own tax advisor.1. Tax Treatment of DistributionPursuant to the Plan, and assuming a Reorganization Transaction occurs, holders of First Lien Claims willreceive New Equity Interests (and/or Special Warrants, which as indicated above, are economicallyequivalent to and generally should be treated the same as New Equity Interests for U.S. federal incometax purposes).  New First Lien Term Loans and (if there are any Net Cash Proceeds) Cash, in completeand final satisfaction of their First Lien Claims.The U.S. federal income tax consequences of the Amended Plan to a U.S. Holder of Allowed First LienClaims depends, in part, on whether a holder’s First Liensuch Claim constitutes a “security” of FusionConnect for U.S. federal income tax purposes – which can differ for the Revolving Loans, the Tranche ATerm Loans and the Tranche B Term Loans – and whether the New First Lien Term Loan constitutes a“security” of Fusion Connect.  If a First Lien Claim does not constitute a security, the receipt ofconsideration in satisfaction for such Claim will be a fully taxable transaction.  Alternatively, if a FirstLien Claim is a security Similarly, the U.S. federal income tax consequences to a U.S. Holder of anAllowed Second Lien Claim depends, in part, on whether such Claim constitutes a “security” of FusionConnect, the transaction will qualify for “recapitalization” treatment for U.S. federal income tax purposes,as discussed.  See “—1. Consequences to Holders of First Lien Claims” and “—2. Consequences toHolders of Second Lien Claims and General Unsecured Claims,” below.The term “security” is not defined in the Tax Code or in the Treasury Rregulations and has not beenclearly defined by judicial decisions. The determination of whether a particular debt obligation constitutesa “security” depends on an overall evaluation of the nature of the debt, including whether the holder ofsuch debt obligation is subject to a material level of entrepreneurial risk and whether a continuingproprietary interest is intended or not.  One of the most significant factors considered in determiningwhether a particular debt obligation is a security is its original term.  In general, debt obligations issuedwith a weighted average maturity at issuance of less than five (5) years do not constitute securities,whereas debt obligations with a weighted average maturity at issuance of ten (10) years or more constitutesecurities. Additionally, the IRS has ruled that new debt obligations with a term of less than five (5) yearsissued in exchange for and bearing the same terms (other than interest rate) as securities should also beclassified as securities for this purpose, since the new debt represents a continuation of the holder’s97
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investment in the corporation in substantially the same form.  The Tranche A Term Loans and theRevolving Loans had a four (4) year maturity at original issuance and the Tranche B Term Loans had afive (5) year maturity at the time of original issuance.  Such loans, however, underwent a deemedreissuance for U.S. federal income tax purposes in mid-April 2019 as a result of certain modifications.Although, it is the determination of whether thea new instrument issued in exchange for an originalinstrument constitutes a security thatis generally controlsmade by looking to the terms of the newinstrument, based on the IRS ruling mentioned above, that determination may be governed by whether theoriginal instrument constituted a security of Fusion Connect based on the IRS ruling mentioned above.The Second Lien Term Loans had a five and a half (5 1/2) year maturity at original issuance.  Thediscussion herein takes no position as to whether any of the existing First Lien Claims or Second LienClaims constitutes a security, but does assume that the New First Lien Term Loans (which will have afour (4) year maturity) do not constitute a security.  Each holder of a First Lien Claim or / and a SecondLien Claim is urged to consult its own tax advisor regarding the appropriate status for U.S. federalincome tax purposes of its First Lien Claim orand, if applicable, the New First Lien Term Loan.As indicated above, the Special Warrants are economically equivalent to, and generally should be treatedthe same, as New Equity Interests for U.S. federal income tax purposes; thus, for purposes of the taxdiscussion herein, all references to New Equity Interests are intended to apply equally to the SpecialWarrants (unless otherwise indicated).1. Consequences to Holders of First Lien ClaimsPursuant to the Amended Plan, holders of Allowed First Lien Claims generally will receive New EquityInterests (and/or Special Warrants) and New First Lien Term Loans in complete and final satisfaction oftheir First Lien Claims.  A holder of an Allowed First Lien Claim that would otherwise receive SpecialWarrants may, in lieu thereof, receive an alternative distribution; the following discussion assumes thateach holder receives New Equity Interests and/or Special Warrants.As mentioned above, the U.S. federal income tax consequences of the Amended Plan to a U.S. Holder ofAllowed First Lien Claims depends, in part, on whether such Claim constitutes a “security” of FusionConnect for U.S. federal income tax purposes – which can differ for the Revolving Loans, the Tranche ATerm Loans and the Tranche B Term Loans – and whether the New First Lien Term Loan constitutes a“security” of Fusion Connect.  If an Allowed First Lien Claim does not constitute a security, the receipt ofconsideration in satisfaction of such Claim will be a fully taxable transaction.  Alternatively, if the Claimis a security of Fusion Connect, the transaction will qualify for “recapitalization” treatment for U.S.federal income tax purposes.  Each of these alternatives is discussed below.(a)  Fully Taxable Exchange.  If aTransaction—First Lien Claim that does not constitute aSecurity.  If an Allowed First Lien Claim does not constitute a security, the distribution to such U.S.Holder will be a fully taxable transaction.  In such event, a U.S. Holder of an Allowed First Lien Claimshould generally recognize gain or loss in an amount equal to the difference, if any, between (i) the sumof the fair market value of the New Equity Interests received, the amount of any Ccash received andeither (a) the issue price (as defined below) of the New First Lien Term Loan received or (b) in the eventthe New First Lien Term Loan is considered a contingent payment debt obligation (as discussed below inB.57.b. — “Ownership and Disposition of the New First Lien Term Loan – Treatment as a ContingentPayment Debt Instrument”), the issue price of the New First Lien Term Loan increased by the fair marketvalue of any contingent payments on the New First Lien Term Loan (other than any considerationreceived in respect of a First Lien Claim for accrued but unpaid interest and possibly accrued originalissue discount, “OID”), and (ii) the holder’s adjusted tax basis in the Allowed First Lien Claim exchanged(other than any tax basis attributable to accrued but unpaid interest and possibly accrued OID).  See B.3498
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— “Character of Gain or Loss,” below.  In addition, a U.S. Holder of aan Allowed First Lien Claim willhave ordinary interest income to the extent of any exchange consideration allocable to accrued but unpaidinterest (or accrued OID) not previously included in income.  See B.23 — “Distributions in Discharge ofAccrued Interest,” below.The “issue price” of the New First Lien Term Loan for U.S. federal income tax purposes dependson whether, at any time during the 31-day period ending 15 days after the Effective Date, the New FirstLien Term Loan or the Tranche B Term Loan (regardless whether the holder’s Claim is a Tranche B TermLoan) is considered traded on an “established market.”  Pursuant to applicable U.S. Treasury regulations,an “established market” need not be a formal market.  It is sufficient if there is a readily available salesprice for an executed purchase or sale of the New First Lien Term Loan or the Tranche B Term Loan, orif there are one or more “firm quotes” or “indicative quotes” with respect to the New First Lien TermLoan or for the Tranche B Term Loan, in each case as such terms are defined in applicable U.S. TreasuryrRegulations.  If the New First Lien Term Loan received is considered traded on an established market,the issue price of the New First Lien Term Loan for U.S. federal income tax purposes will equal its fairmarket value as of the Effective Date.  If the New First Lien Term Loan is not considered traded on anestablished market but the Tranche B Term Loan is so treated, the issue price of the New First Lien TermLoan will be based on the fair market value of the Tranche B Term Loan (with appropriate adjustments,such as for the fair market value of the New Equity Interests and any Ccash received).  Alternatively, ifneither the New First Lien Term Loan nor the Tranche B Term Loan is considered traded on anestablished market, the issue price of the New First Lien Term Loan generally will be its stated principalamount.  If the Debtors determine that the New First Lien Term Loan or the Tranche B Term Loan  istraded on an established market, such determination and the determination of issue price will be bindingon a U.S. Holder unless such holder discloses, on a timely-filed U.S. federal income tax return for thetaxable year that includes the Effective Date that such holder’s determination is different from Debtors’determination, the reasons for such holder’s different determination and, if applicable, how such holderdetermined the fair market value.In the case of a taxable exchange, a U.S. Holder of an Allowed First Lien Claims will have a tax basis inthe New First Lien Term Loan received equal to its issue price and a tax basis in the New Equity Interestsreceived equal to their fair market value.  The U.S. Holder’s holding period in such New First Lien TermLoan and New Equity Interests received should begin on the day following the exchange date.(b) Recapitalization Treatment.  If a—First Lien Claim that Constitutes a Security.  If anAllowed First Lien Claim constitutes a security for U.S. federal income tax purposes, the distribution tosuch U.S. Holder will qualify for recapitalization treatment for U.S. federal income tax purposes.  In suchevent, a U.S. Holder of an Allowed First Lien Claim generally will not recognize loss, but will recognizegain (computed as described above in the case of a fully taxable exchange) to the extent of any “boot”received, i.e., any consideration other than stock or “securities” of Fusion Connect.  In the present case,the boot received would equal the sum of the amount of any Ccash received and the amount taken intoaccount with respect to the New First Lien Term Loan in determining the amount of gain or loss in a fullytaxable exchange (assuming, for purposes of the discussion herein as indicated above, that the New FirstLien Term Loan does not constitute a “security”).  See B.1.a. — “Tax Treatment ofDistributionConsequences to Holders of First Lien Claims – Fully Taxable ExchangeTransaction”.  Inaddition, even within an otherwise tax-free exchange, a U.S. Holder will have interest income to theextent of any exchange consideration allocable to accrued but unpaid interest (or OID) not previouslyincluded in income.  See B.23 — “Distributions in Discharge of Accrued Interest,” below.In a recapitalization exchange, a U.S. Holder’s aggregate tax basis in the New Equity Interests will equalsuch holder’s aggregate adjusted tax basis in its Allowed First Lien Claim exchanged therefor, increasedby any gain or interest income recognized in the exchange and decreased by the amount of boot received99
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in the exchange and any deductions claimed in respect of any previously accrued but unpaid interest orOID.  The U.S. Holder’s holding period in the New Equity Interests will include its holding period in theAllowed First Lien Claim exchanged therefor, except to the extent of any exchange considerationreceived in respect of accrued but unpaid interest (and possibly OID, depending on whether the increasein a holder’s adjusted basis for recently accrued OID retains its short-term character for holding periodpurposes).The U.S. Holder will have a tax basis in the New First Lien Term Loan received equal to the amounttaken into account as boot with respect to the New First Lien Term Loan.  The holding period in the NewFirst Lien Term Loan received generally will begin on the day following the Effective Date.2. Consequences to Holders of Second Lien Claims and GeneralUnsecured ClaimsPursuant to the Amended Plan:•  holders of Allowed Second Lien Claims will receive Second Lien Warrants or, alternatively, ifthe class of Second Lien Claims do not vote to accept the Amended Plan, Litigation TrustInterests and New Equity Interests (and/or Special Warrants), in complete and final satisfactionof their Second Lien Claims; and•  holders of Allowed General Unsecured Claims will receive Litigation Trust Interests incomplete and final satisfaction of their General Unsecured Claims.As discussed below (see Section C, “Tax Treatment of Litigation Trust and Holders of Litigation TrustInterests”), the Litigation Trust has been structured to qualify as a “grantor trust” for U.S. federal incometax purposes.  Accordingly, each holder of an Allowed Claim receiving a Litigation Trust Interest isintended to be treated for U.S. federal income tax purposes as directly receiving, and as a direct owner of,an undivided interest in the Litigation Trust Assets (consistent with its economic rights in the trust).Accordingly, the following discussion assumes such treatment.  However, due to the Debtors’ retainedinterest in the Litigation Trust Assets (other than the Litigation Trust First Lien Lender Causes of Action),it is possible that the Debtors could continue to be viewed for U.S. federal income tax purposes as theowners of such assets, with an obligation to make contingent payments to the Litigation Trust.  Eachholder of a Second Lien Claim and General Unsecured Claim is urged to consult its tax advisorregarding the U.S. federal income tax treatment of the Litigation Trust.  Pursuant to the Amended Plan,the Litigation Trust Oversight Committee will determine the fair market value of the non-cash assetstransferred to the Liquidating Trust, and all parties to the Liquidating Trust (including holders of AllowedClaims receiving Liquidating Trust Interests) must consistently use such valuation for all U.S. federalincome tax purposes.After the Effective Date, a holder’s share of any recoveries received on the assets of the Litigation Trust(other than as a result of the subsequent disallowance of Disputed Claims) should not be included, forfederal income tax purposes, in the holder’s amount realized in respect of its Allowed Claim but shouldbe separately treated as amounts realized in respect of such holder's ownership interest in the underlyingassets of the Liquidating Trust.As mentioned above, the U.S. federal income tax consequences to a U.S. Holder of an Allowed SecondLien Claim depends, in part, on whether such Claim constitutes a “security” of Fusion Connect for U.S.federal income tax purposes.   If an Allowed Second Lien Claim does not constitute a security, the receiptof consideration in satisfaction of such Claim will be a fully taxable transaction.  Alternatively, if the
100
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Claim is a security of Fusion Connect, the transaction will qualify for “recapitalization” treatment for U.S.federal income tax purposes.  Each of these alternatives is discussed below.In addition, the U.S. federal income tax consequences to U.S. Holders of an Allowed General UnsecuredClaim and, if receiving Litigation Trust Interests, Allowed Second Lien Claims depends, in part, on thetreatment of such holders’ receipt of an undivided interest in the Litigation Trust First Lien LenderCauses of Action.  Pursuant to the Amended Plan, holders of Allowed First Lien Claims will transfer suchcauses of actions to the Litigation Trust.  It is possible that the fair market value of the undivided interestreceived in such causes of action may be treated as ordinary income to U.S. Holders of Allowed GeneralUnsecured Claims and, if receiving Litigation Trust Interests, Allowed Second Lien Claims as some formof payment to accept or not to object to the Amended Plan, rather than as additional consideration inrespect of their Claim for purposes of determining gain or loss.  The following discussion assumes suchamounts are treated as additional consideration in respect of their Claims, but each holder should consultits own tax advisor.(a)  Fully Taxable Transaction—Second Lien Claim that Does Not Constitute a Security andGeneral Unsecured Claims.  A U.S. Holder of an Allowed Second Lien Claim that does not constitute asecurity for U.S. federal income tax purposes and a U.S. Holder of an Allowed General Unsecured Claimgenerally should recognize gain or loss in an amount equal to the difference, if any, between (i) the sumof the fair market value of any Second Lien Warrants or New Equity Interests received and, with respectto any Litigation Trust Interests received, the amount of any cash and the fair market value of theundivided interest in the Litigation Trust Causes of Action deemed received by the holder for U.S. federalincome tax purposes (other than any consideration received in respect of a Claim for accrued but unpaidinterest and possibly accrued OID), and (ii) the holder’s adjusted tax basis in the Claim exchanged (otherthan any tax basis attributable to accrued but unpaid interest and possibly accrued OID).  See B.4 —“Character of Gain or Loss,” below.  In addition, a U.S. Holder of an Allowed Claim will have ordinaryinterest income to the extent of any exchange consideration allocable to accrued but unpaid interest (oraccrued OID) not previously included in income.  See B.3 — “Distributions in Discharge of AccruedInterest,” below.In the event of the subsequent disallowance of any Disputed General Unsecured Claim, it is possible thata holder of a previously Allowed Second Lien Claim (if also receiving Litigation Trust Interests) and aholder of a previously Allowed General Unsecured Claim may receive additional distributions in respectof its Claim.  Accordingly, it is possible that the recognition of any loss realized by a holder with respectto an Allowed Second Lien Claim or Allowed General Unsecured Claim may be deferred until all GeneralUnsecured Claims are Allowed or Disallowed.  Alternatively, it is possible that a holder will haveadditional gain in respect of any additional distributions received due to the disallowance of a DisputedGeneral Unsecured Claim.  See also Section C, “Tax Treatment of Litigation Trust and Holders ofLitigation Trust Interests,” below.In the case of a taxable exchange, a U.S. Holder of Allowed Second Lien Claims will have a tax basis inthe New Second Lien Warrants or New Equity Interests received equal to their fair market value.  A U.S.holder’s aggregate tax basis in its undivided interest in the Litigation Trust Assets will equal the fairmarket value of such interest increased by its share of the Debtors’ liabilities to which such assets remainsubject upon transfer to the Litigation Trust.  A U.S. Holder’s holding period in any such Second LienWarrants, New Equity Interests and Litigation Trust Assets generally will begin the day following theexchange date.(b) Recapitalization Treatment—Second Lien Claim Constitutes a Security.  If an AllowedSecond Lien Claim constitutes a security for U.S. federal income tax purposes, the distribution to suchU.S. Holder will qualify for recapitalization treatment for U.S. federal income tax purposes.  In such101
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event, a U.S. Holder of an Allowed Second Lien Claim generally will not recognize loss, but willrecognize gain (computed as described above in the case of a fully taxable exchange) to the extent of any“boot” received, i.e., the amount of cash and the fair market value of its undivided interest in theLitigation Trust Causes of Action deemed received.  In addition, even within an otherwise tax-freeexchange, a U.S. Holder will have interest income to the extent of any exchange consideration allocableto accrued but unpaid interest (or OID) not previously included in income.  See B.3 — “Distributions inDischarge of Accrued Interest,” below.In the event of the subsequent disallowance of any Disputed General Unsecured Claim, it is possible thata holder of a previously Allowed Second Lien Claim (if also receiving Litigation Trust Interests) and aholder of a previously Allowed General Unsecured Claim may receive additional distributions in respectof its Claim.  Accordingly, it is possible that a holder will have additional gain in respect of anyadditional distributions received due to the disallowance of a Disputed General Unsecured Claim.  Seealso Section C, “Tax Treatment of Litigation Trust and Holders of Litigation Trust Interests,” below.In a recapitalization exchange, a U.S. Holder’s aggregate tax basis in the Second Lien Warrants or NewEquity Interests will equal such holder’s aggregate adjusted tax basis in its Allowed Second Lien Claimexchanged therefor, increased by any gain or interest income recognized in the exchange and decreasedby the amount of boot received in the exchange and any deductions claimed in respect of any previouslyaccrued but unpaid interest or OID.  The U.S. Holder’s holding period in the Second Lien Warrants orNew Equity Interests will include its holding period in the Allowed Second Lien Claim exchangedtherefor, except to the extent of any exchange consideration received in respect of accrued but unpaidinterest (and possibly OID, depending on whether the increase in a holder’s adjusted basis for recentlyaccrued OID retains its short-term character for holding period purposes).A U.S. Holder’s aggregate tax basis in its undivided interest in the Liquidating Trust Assets, if received,will equal the fair market value of such interest increased by its share of the Debtors’ liabilities to whichsuch assets remain subject upon transfer to the Liquidating Trust, and a holder’s holding period generallywill begin the day following the exchange date.3. 2. Distributions in Discharge of Accrued InterestIn general, to the extent that any exchange consideration received pursuant to the Amended Plan by aU.S. Holder of aan Allowed First Lien Claim, Second Lien Claim or General Unsecured Claim (whetherstock, notes or Ccash) is received in satisfaction of interest accrued during its holding period, suchamount will be taxable to the holder as interest income (if not previously included in the holder’s grossincome).  Conversely, a U.S. Holder may be entitled to recognize a deductible loss to the extent anyaccrued interest or amortized OID was previously included in its gross income and is not paid in full.However, the IRS has privately ruled that a holder of a “security” of a corporate issuer, in an otherwisetax-free exchange, could not claim a current deduction with respect to any unpaid OID.  Accordingly, it isalso unclear whether, by analogy, a U.S. Holder of aan Allowed First Lien Claim or an Allowed SecondLien Claim that does not constitute a “security” would be required to recognize a capital loss, rather thanan ordinary loss, with respect to previously included OID that is not paid in full.The Amended Plan provides that, except as otherwise required by law (as reasonably determined by theDebtors), consideration received in respect of an Allowed Claim is allocable first to the principal amountof the Allowed Claim (as determined for U.S. federal income tax purposes) and then, to the extent of anyexcess, to the remaining portion of the Allowed Claim.  See Section 6.17 of the Amended Plan.  There isno assurance that the IRS will respect such allocation for U.S. federal income tax purposes.  Holders ofAllowed Claims are urged to consult their own tax advisor regarding the allocation of considerationreceived under the Amended Plan, as well as the deductibility of accrued but unpaid interest (including102
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OID) and the character of any loss claimed with respect to accrued but unpaid interest (including OID)previously included in gross income for U.S. federal income tax purposes.4. 3. Character of Gain or LossWhere gain or loss is recognized by a U.S. Holder, the character of such gain or loss as long-term orshort-term capital gain or loss or as ordinary income or loss will be determined by a number of factors,including the tax status of the holder, whether the First Lien Claim constitutes a capital asset in the handsof the holder and how long it has been held, whether the First Lien Claim was acquired at a marketdiscount, and whether and to what extent the holder previously claimed a bad debt deduction.A U.S. Holder that purchased its First Lien Claims from a prior holder at a “market discount” (relative tothe principal amount of the First Lien Claims at the time of acquisition) may be subject to the marketdiscount rules of the Tax Code.  In general, a debt instrument is considered to have been acquired with“market discount” if the U.S. Holder’s adjusted tax basis in the debt instrument is less than (i) its statedprincipal amount or (ii) in the case of a debt instrument issued with OID, its adjusted issue price, in eachcase, by at least a de minimis amount.  Under these rules, any gain recognized on the exchange of FirstLien Claims (other than in respect of a First Lien Claim for accrued but unpaid interest) generally will betreated as ordinary income to the extent of the market discount accrued (on a straight line basis or, at theelection of the holder, on a constant yield basis) during the U.S. Holder’s period of ownership, unless theholder elected to include the market discount in income as it accrued.  If a U.S. Holder of a First LienClaim did not elect to include market discount in income as it accrued and, thus, under the marketdiscount rules, was required to defer all or a portion of any deductions for interest on debt incurred ormaintained to purchase or carry its First Lien Claim, such deferred amounts would become deductible atthe time of the exchange but, if the exchange qualifies for recapitalization treatment, only up to theamount of gain that the holder recognizes in the exchange.In the case of an exchange of aan Allowed First Lien Claim or Allowed Second Lien Claim that qualifiesfor recapitalization treatment, the Tax Code indicates that any accrued market discount in respect of theFirst Lien Claim should not be currently includible in income under Treasury Regulations to be issued.Any accrued market discount that is not included in income should carry over to any nonrecognitionproperty received in exchange therefor, i.e., to the New Equity Interests or Second Lien Warrantsreceived.  Any gain recognized by a U.S. Holder upon a subsequent disposition of such New EquityInterests or Second Lien Warrants (or disposition of any New Equity Interests received upon exercise ofthe Second Lien Warrants) should then be treated as ordinary income to the extent of any accrued marketdiscount not previously included in income.  To date, specific Treasury Regulations implementing thisrule have not been issued.5. 4. Ownership and Disposition of Second Lien Warrants; ConstructiveDistributions to Holders of New Equity InterestsA U.S. Holder of a Second Lien Warrant generally will not recognize gain or loss upon the exercise ofsuch warrant.  A U.S. Holder’s tax basis in the New Equity Interests received upon exercise of a SecondLien Warrant will be equal to the sum of the holder’s tax basis in the Second Lien Warrant and theexercise price.  The holder will commence a new holding period with respect to the New Equity Interestsreceived.If the terms of the Second Lien Warrant provide for any adjustment to the number of shares of NewEquity Interests for which the Second Lien New Warrant may be exercised or to the exercise price of theSecond Lien Warrants, such adjustment may, under certain circumstances, result in constructivedistributions that could be taxable to the holder of the Second Lien Warrants.  Conversely, the absence of103
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an appropriate adjustment may result in a constructive distribution that could be taxable to the holders ofthe New Equity Interests.Upon the lapse or disposition of a Second Lien Warrant, the U.S. Holder generally would recognize gainor loss equal to the difference between the amount received (zero in the case of a lapse) and its tax basisin the warrant.  In general, such gain or loss would be a capital gain or loss, long-term or short-term,depending on whether the requisite holding period was satisfied.6. Disposition of New Equity InterestsUnless a nonrecognition provision applies and subject to the discussion in the preceding section withrespect to market discount and the discussion below, U.S. Holders generally will recognize capital gain orloss upon the sale or exchange of the New Equity Interests in an amount equal to the difference between(i) the holder’s adjusted tax basis in the New Equity Interests held and (ii) the sum of the cash and the fairmarket value of any property received from such disposition.  Any such gain or loss generally should belong-term capital gain or loss if the U.S. Holder’s holding period for its New Equity Interests is more thanone year at that time.  A reduced tax rate on long-term capital gain may apply to non-corporate U.S.Holders. The deductibility of capital loss is subject to significant limitations.In general, any gain recognized by a U.S. Holder upon a disposition of the New Equity Interests receivedin a tax-free exchange (or any stock or property received for such New Equity Iinterests in a later tax-freeexchange) received in exchange for an Allowed First Lien Claim or an Allowed Second Lien Claim willbe treated as ordinary income for U.S. federal income tax purposes to the extent of (i) any ordinary lossdeductions previously claimed as a result of the write-down of the First Lien Claim, decreased by anyincome (other than interest income) recognized by the U.S. Hholder upon exchange of the First LienClaim, and (ii) with respect to a cash-basis U.S. Hholder and in addition to clause (i) above, any amountswhich would have been included in its gross income if the holder’s First Lien Claim had been satisfied infull but which was not included by reason of the cash method of accounting.7. 5. Ownership and Disposition of the New First Lien Term LoanBased on the preliminary terms of the New First Lien Term Loan that mandate its repayment, in whole orin part, upon the occurrence of certain contingencies (including excess cash flow), it is possible that, theNew First Lien Term Loan may be treated as a “contingent payment debt instrument” under theapplicable Treasury Regulations (unless such contingencies would be treated as “remote” thereunder).The terms of the New First Lien Term Loan remain under negotiation and thus are subject to change.Ultimately, the Debtors’ determination of whether the New First Lien Term Loan is a contingent paymentdebt instrument will be made based on the facts and circumstances as of the Effective Date.  However, theDebtors’ treatment of the New First Lien Term Loan is not binding on the IRS.  Accordingly, holders areurged to consult their tax advisors regarding the application of the contingent payment debt regulationsto the New First Lien Term Loan.The taxation of contingent payment debt instruments is complex.  In general, the rules applicableto such instruments could require a U.S. Holder to accrue ordinary income at a higher rate than the statedinterest rate and the rate that would otherwise be imputed under the OID rules, and to treat as ordinaryincome (rather than capital gain) any gain recognized on the taxable disposition of the New First LienTerm Loan.(a)  Not Treated as a Contingent Payment Debt Instrument.  If the New First Lien Term Loanis not treated as a contingent payment debt instrument, it will be subject to the OID provisions of the TaxCode.  The amount of OID will be equal to the excess of the “stated redemption price at maturity” of such104
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loan over its “issue price” (as defined above, see B.1.a. — “Tax Treatment of DistributionConsequencesto Holders of First Lien Claims – Fully Taxable ExchangeTransaction”).  For this purpose, the generalrule is that the stated redemption price at maturity of a debt instrument is the sum of all paymentsprovided by the debt instrument other than payments of “qualified stated interest”.  Stated interest is“qualified stated interest” if it is payable in cash at least annually.  All of the stated interest on the NewFirst Lien Term Loan is payable in cash at a constant rate, and so all the interest is expected to be treatedas qualified stated interest.  Such portion will be includible in the U.S. Holder’s income in accordancewith the holder’s regular method of accounting for U.S. federal income tax purposes.  Accordingly, theNew First Lien Term Loan will be considered to be issued with OID for U.S. federal income tax purposesonly if the principal amount of the New First Lien Term Loan exceeds the issue price by at least a deminimis amount.A U.S. Holder will be required to include any OID in income for U.S. federal income tax purposes as itaccrues, regardless of its regular method of accounting, in accordance with a constant-yield method,before the receipt of cash payments attributable to this income.  Under this method, a U.S. Holdergenerally will be required to include in income increasingly greater amounts of OID in successive accrualperiods.Upon the sale or other taxable disposition of a New First Lien Term Loan, a U.S. Holder will recognizetaxable gain or loss equal to the difference between the amount realized on the sale or other taxabledisposition and its adjusted tax basis in the New First Lien Term Loan.  A U.S. Holder’s adjusted taxbasis in a New First Lien Term Loan generally will equal its initial tax basis in the New First Lien TermLoan, increased by any OID previously included in income with respect to the New First Lien Term Loanand decreased by payments on the New First Lien Term Loan other than payments of qualified statedinterest.  For these purposes, the amount realized does not include any amount attributable to accruedinterest, which will be taxable as interest if not previously included in income. Gain or loss recognized onthe sale or other taxable disposition of a New First Lien Term Loan will generally be capital gain or lossand will be long-term capital gain or loss if, at the time of sale or other taxable disposition, the New FirstLien Term Loan is treated as held for more than one (1) year.(b)  Treatment as a Contingent Payment Debt Instrument.  If the New First Lien Term Loanis treated as a contingent payment debt instrument, the Debtors must construct a “projected paymentschedule.”  U.S. Holders of contingent payment debt instruments generally must recognize all interestincome with respect to such loans (including stated interest) on a constant yield basis (regardless of theirmethod of accounting) at a rate determined based on the “issue price” and the projected payment schedulefor such loans, subject to certain adjustments if actual contingent payments differ from those projected.In the present case, the projected payment schedule generally will be determined by including eachnoncontingent payment and the “expected value” as of the issue date of each projected contingentpayment of principal and interest on the contingent payment debt instrument, adjusted as necessary sothat the projected payments discounted at the “comparable yield” (which is the greater of the yield atwhich the Debtors would issue a fixed-rate debt instrument with terms and conditions similar to those ofthe contingent payment debt instrument, as applicable, or the applicable federal rate) equals the issueprice for such debt.The amount of interest that is treated as accruing during an accrual period on a contingent payment debtinstrument is the product of the “comparable yield” and debt’s adjusted issue price at the beginning ofsuch accrual period.  The “adjusted issue price” of a contingent payment debt instrument is the issue priceof such debt increased by interest previously accrued on such instrument (determined without adjustmentsfor differences between the projected payments and the actual payments on such debt), and decreased by
105
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the amount of any noncontingent payments and the projected amount of any contingent paymentspreviously made on such debt.Except for adjustments made for differences between actual and projected payments, the amount ofinterest included in income by a U.S. Holder of a contingent payment debt instrument is the portion thataccrues while such holder holds such instrument (with the amount attributable to each accrual periodallocated ratably to each day in such period).  If actual payments differ from projected payments, then theU.S. Holder generally would be required in any given taxable year either to include additional interest ingross income (i.e., where the actual payments exceed projected payments in such taxable year) or toreduce the amount of interest income otherwise accounted for on the contingent payment debt instrument(i.e., where the actual payments are less than the projected payments in such taxable year), as applicable.If the negative adjustment exceeds the interest for the taxable year that otherwise would have beenaccounted for on the contingent payment debt instrument, the excess would be treated as ordinary loss.However, the amount treated as an ordinary loss in any taxable year is limited to the amount by which theU.S. Holder’s total interest inclusions on such contingent payment debt instrument exceed the totalamount of the net negative adjustments the U.S. Holder treated as ordinary loss on such contingentpayment debt instrument in prior taxable years.  Any remaining excess would be a negative adjustmentcarryforward and may be used to offset interest income in succeeding years.  If a contingent term loan issold, exchanged or retired, any negative adjustment carryforward from the prior year would reduce theU.S. Holder’s amount realized on the sale, exchange or retirement.The yield, timing and amounts set forth on the projected payment schedules are for U.S. federal incometax purposes only and are not assurances by the Debtors with respect to any aspect of the contingentpayment debt instrument.  After issuance, any holder of a contingent payment debt instrument may obtainthe comparable yield, the projected payment schedule, the issue price, the amount of OID, and the issuedate for the contingent payment debt instrument by writing to the Debtors.  For U.S. federal income taxpurposes, a U.S. Holder generally must use the Debtors’ comparable yield and projected paymentschedule for a contingent payment debt instrument in determining the amount and accrual of OID on suchloan unless such schedule is unreasonable and the U.S. Holder explicitly discloses in accordance with thecontingent payment debt regulations its differing position and why the Debtors’ schedule is unreasonable.The IRS generally is bound by the Debtors’ comparable yield and projected payment schedule unlesseither is unreasonable.Upon a disposition of the New First Lien Term Loans and unless a non-recognition provision applies, aU.S. Holder generally will recognize gain or loss upon the sale, redemption (including at maturity) orother taxable disposition of a contingent payment debt instrument equal to the difference, if any, betweensuch holder’s adjusted tax basis in such debt and the amount realized on the sale, redemption or otherdisposition (with any negative adjustment carryforward from the prior year reducing such holder’samount realized).  Any gain recognized on the sale, redemption or other taxable disposition of acontingent payment debt instrument generally will be ordinary interest income, and any loss will be anordinary loss to the extent a U.S. Holder’s total interest inclusions on such debt exceed the total amountof ordinary loss such holder took into account through the date of the disposition with respect todifferences between actual payments and projected payments (and any additional loss generally will be acapital loss).For purposes of computing gain or loss, a U.S. Holder’s adjusted tax basis in a contingent payment debtinstrument generally will equal the holder’s initial tax basis in such debt, increased by the amount of anyinterest previously accrued on such debt (determined without adjustments for differences between theprojected payment schedule and the actual payments on such debt) up through the date of the sale,
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redemption or taxable disposition, and decreased by the amount of any noncontingent payments and theprojected amount of any contingent payments previously made on such debt.Each holder of a New First Lien Term Loan is urged to consult its tax advisor regarding the applicationof the OID rules, including the contingent payment debt rules, to the New First Lien Term Loan.8. 6. Recent legislationPursuant to recent legislation, for taxable years beginning after December 31, 2017 (and for taxable yearsbeginning after 2018 in the case of OID), an accrual method taxpayer that reports revenues on anapplicable financial statement generally must recognize income for U.S. federal income tax purposes nolater than the taxable year in which such income is taken into account as revenue in the applicablefinancial statement.  It is unclear how this rule applies to U.S. Holders of debt instruments issued withOID or contingent payment debt instruments.  Accordingly, this rule could potentially require such ataxpayer to recognize income for U.S. federal income tax purposes with respect to the New First LienTerm Loan prior to the time such income would otherwise have been recognized.  Each holder is urged toconsult its tax advisor regarding the possible application of the recent legislation to the New First LienTerm Loan.C. Tax Treatment of a LiquidatingLitigation Trust and Holders ofLiquidatingLitigation Trust InterestsIn the event of a Sale Transaction, a wind down entity (Wind Down Co) may be established on theEffective Date for the benefit of certain holders of Allowed Claims against the Debtors in connection withthe distribution of proceeds from the Sale Transaction and any other asset divestment of the Debtors (asdetermined by the Debtors or in accordance with the Successful Bid).  Wind Down Co may, in thediscretion of the Debtors, be classified as a “liquidating trust” for U.S. federal income tax purposes.  IfWind Down Co is established as a liquidating trust, interests in Wind Down Co will not constitute“securities” and will not be registered pursuant to the Securities Act, as amended, or any state securitieslaw.  However, if it should be determined that interests in Wind Down Co constitute “securities,” theexemption provisions of Section 1145 of the Bankruptcy Code will apply to the interests in the WindDown Co.  The interests in the Wind Down Co assets shall not be certificated and shall be subject tocertain restrictions.  The following discussion addresses the U.S. federal income tax treatment of aliquidating trust and the treatment of U.S. Holders of Claims that receive a beneficial interest therein.1. Classification of a Liquidating TrustThe Litigation Trust is intended to qualify as a “liquidating trust” for U.S. federal income tax purposes.In general, a liquidating trust is not a separate taxable entity but rather is treated for U.S. federal incometax purposes as a “grantor” trust (i.e., a pass-through entity).  The IRS, in Revenue Procedure 94-45,1994-2 C.B. 684, set forth the general criteria for obtaining an IRS ruling as to the grantor trust status of aliquidating trust under a chapter 11 plan.  If Wind Down Co is established in the form of a liquidatingTheLitigation tTrust , Wind Down Co will be structured with the intention of complying with such generalcriteria.  In conformity with Revenue Procedure 94-45, all parties (including, without limitation, theDebtors, the trustee of the liquidatingLitigation tTrust and holders of Allowed Claims that receive abeneficial interest in the liquidatingLitigation tTrust) will beare required pursuant to the Amended Plan totreat the transfer of assets to the liquidating trustLitigation Trust, except to the extent the Debtors retainan interest in the Litigation Trust, as (1) a transfer of the assets (subject to any obligations relating tothose assets) directly to the holders of Allowed Claims that receive a beneficialLitigation Trust iInterestsin the liquidating trust (other than to the extent any assets are allocable to Disputed Claims), followed by(2) the transfer of the assets by such holders to the liquidatingLitigation tTrust in exchange for107
WEIL:\97171739\1\47019.0003

19-11811-smb    Doc 369    Filed 09/04/19    Entered 09/04/19 03:31:14    Main Document  
    Pg 349 of 377



liquidatingLitigation tTrust iInterests.  Accordingly, except in the event of contrary definitive guidance,beneficiaries of the liquidating trust as determined for U.S. federal income tax purposes holders ofLitigation Trust Interests will be treated, and required to report, for U.S. federal income tax purposes asthe grantors and direct owners of an undivided interest in their respective share of the underlying assets ofthe liquidatingLitigation tTrust (other than such assets as are allocable to Disputed Claims).Although the following discussion assumes that if Wind Down Co is establishedthe Litigation Trust willbe respected as a liquidating trust that the trust will be respected as such for U.S. federal income taxpurposes, no ruling is currently contemplated from the IRS concerning the tax status of the liquidatingtrust as a grantor trust.  Accordingly, there can be no assurance that the IRS will not take a contraryposition to the classification of the liquidating trustLitigation Trust as a grantor trust.   If the IRS were tochallenge successfully challenge such classification, the U.S. federal income tax consequences to the trustand to U.S. hHolders of Allowed Claims receiving a beneficialLitigation Trust iInterests therein couldvary from those discussed below.herein.  Each holder of a General Unsecured Claim and Second LienClaim is urged to consult its own tax advisor regarding the receipt and ownership of a Litigation TrustInterest. 2. General Tax Reporting of a Liquidating Trust and Holders ofLiquidating Trust InterestsIf Wind Down Co is established as a liquidating trust, aAll parties will be required to treat theliquidatingLitigation tTrust as a grantor trust for all applicable U.S. federal income tax purposes of whichholders of Allowed Claims who receive beneficialLitigation Trust iInterests therein (as determined forU.S. federal income tax purposes) are the owners and grantors.  Accordingly, the liquidating trustbeneficiaries would be treated for U.S. federal income tax purposes as the direct owners of an undividedinterest in the underlying assets of the liquidating trust (other than any assets allocable to DisputedClaims), consistent with their economic interests therein.  The trustee of the liquidatingLitigation tTrustwouldwill file tax returns treating the liquidatingLitigation tTrust as a grantor trust pursuant to section1.671-4(a) of the Treasury Regulations.  The trustee also wouldwill annually provide to eachbeneficiaryholder a separate statement regarding the receipts and expenditures of the liquidatingLitigationtTrust as relevant for U.S. federal income tax purposes.Accordingly, each holder of a Litigation Trust Interest will be treated for U.S. federal income taxpurposes as the direct owner of an undivided interest in the underlying assets of the Litigation Trust(other than any assets allocable to Disputed Claims), consistent with its economic interests therein. Asdiscussed above, however, there is a risk that the Litigation Trust may be treated as owning a right tocontingent payments from the Debtors, rather than having actual ownership of the Litigation Trust Assets(other than the Litigation Trust First Lien Lender Causes of Action).  See Section B.2, “Consequences toHolders of Certain Claims – Consequences to Holders of Second Lien Claims and General UnsecuredClaims,” above.All taxable income and loss of the liquidatingLitigation tTrust wouldwill be allocated among, and treatedas directly earned and incurred by, the liquidating trust beneficiariesholders of Litigation Trust Interestswith respect to such beneficiary’s undividedholder’s interest in the assets of the liquidatingLitigationtTrust (and not as income or loss with respect to its prior Claims), with the possible exception of anytaxable income and loss allocable to any assets allocable to, or retained on account of, Disputed Claims.The character of any income and the character and ability to use any loss would depend on the particularsituation of the liquidating trust beneficiaryholder.All parties wouldwill be required to report for U.S. federal income tax purposes consistent with thevaluation of the assets (and the amount of cash assets) transferred to the liquidatingLitigation tTrust as108
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determined by the Litigation tTrustee of the liquidating trustOversight Committee  (or its designee).  Thevaluation wouldwill be made available, from time to time, as relevant for tax reporting purposes.The U.S. federal income tax obligations of a liquidating trust beneficiary wouldholder of Litigation TrustInterests will not be dependent on the liquidatingLitigation tTrust distributing any Ccash or otherproceeds.  Thus, a holder of a beneficial interest may incur a U.S. federal income tax liability with respectto its allocable share of liquidatingLitigation tTrust income even if the liquidatingLitigation tTrust doesnot make a concurrent distribution to the holder.  In general, other than in respect of Ccash retained onaccount of Disputed Claims and distributions resulting from undeliverable distributions, a distribution ofCcash by the liquidatingLitigation tTrust wouldwill not be separately taxable to a liquidating trustbeneficiaryholder of Litigation Trust Interests since the beneficiary wouldholder will already be regardedfor U.S. federal income tax purposes as owning the underlying assets (and wouldwill have been taxed atthe time the Ccash was earned or received by the liquidatingLitigation tTrust).  Holders of AllowedClaims are urged to consult their tax advisors regarding the appropriate U.S. federal income taxtreatment of any subsequent distributions of Ccash originally retained by Wind Down Cothe LitigationTrust on account of Disputed Claims.  See also “—3. Tax Reporting for Assets Allocable to DisputedGeneral Unsecured Claims,” below.If Wind Down Co is established as a liquidating trust, the trustee of the liquidating trust will comply withall applicable governmental withholding requirements (see section 5.4 of the Plan).  As indicated above,the foregoing discussion of the U.S. federal income tax consequences of the Plan does not generallyaddress the consequences to non-U.S. holders; accordingly, such holders should consult their taxadvisors with respect to the U.S. federal income tax consequences of the Plan, including owning aninterest in a liquidating trust.The trustee of the Litigation Trust will comply with all applicable governmental withholdingrequirements (see section 6.19 of the Amended Plan).3. Tax Reporting for Assets Allocable to Disputed General UnsecuredClaimsSubject to definitive guidance from the IRS or a court of competent jurisdiction to the contrary (includingthe receipt by the Litigation Trust Oversight Committee of an IRS private letter ruling if the LitigationTrust Oversight Committee so requests, or the receipt of an adverse determination by the IRS upon auditif not contested by the Litigation Trust Oversight Committee), the Litigation Trust Oversight Committee,with the consent of the Requisite First Lien Lenders, which consent shall not be unreasonably withheld,(A) may elect to treat any Litigation Trust Assets allocable to, or retained on account of, DisputedGeneral Unsecured Claims (herein referred to loosely as a reserve) as a “disputed ownership fund”governed by section 1.468B-9 of the Treasury Regulations, if applicable, and (B) to the extent permittedby applicable law, will report consistently for state and local income tax purposes.Accordingly, if a “disputed ownership fund” election is made with respect to a Litigation Trust Assetsallocable to, or retained on account of, Disputed General Unsecured Claims, such reserve will be subjectto tax annually on a separate entity basis on any net income earned with respect to the Litigation TrustAssets (including any gain recognized upon the disposition of such assets).  All distributions from suchreserve (which distributions may be net of any expenses, including taxes, relating to the retention ordisposition of such assets) will be treated as received by holders in respect of their Claims as if distributedby the Debtors.  All parties (including, without limitation, the Debtors, the Litigation Trust and theholders of Litigation Trust Interests) will be required to report for tax purposes consistently with theforegoing.
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The reserve will be responsible for payment, out of the assets of the reserve, of any taxes imposed on thereserve or its assets.  In the event, and to the extent, any cash of the reserve is insufficient to pay theportion of any such taxes attributable to the taxable income arising from the assets of the reserve(including any income that may arise upon the distribution of the assets in such reserve), assets of thereserve may be sold to pay such taxes.D. Information Reporting and Backup WithholdingPayments of interest (including accruals of OID) or dividends and any other reportable payments,possibly including amounts received pursuant to the Amended Plan and payments of proceeds from thesale, retirement or other disposition of the exchange consideration, may be subject to “backupwithholding” (currently at a rate of 24%) if a recipient of those payments fails to furnish to the payorcertain identifying information and, in some cases, a certification that the recipient is not subject tobackup withholding.  Backup withholding is not an additional tax.  Any amounts deducted and withheldgenerally should be allowed as a credit against that recipient’s U.S. federal income tax, provided thatappropriate proof is timely provided under rules established by the IRS.  Furthermore, certain penaltiesmay be imposed by the IRS on a recipient of payments who is required to supply information but whodoes not do so in the proper manner.  Backup withholding generally should not apply with respect topayments made to certain exempt recipients, such as corporations and financial institutions.  Informationmay also be required to be provided to the IRS concerning payments, unless an exemption applies.  Aholder of a Claim is urged to consult its own tax advisor regarding its qualification for exemption frombackup withholding and information reporting and the procedures for obtaining such an exemption.As indicated above, the foregoing discussion of the U.S. federal income tax consequences of the AmendedPlan does not generally address the consequences to non-U.S. holders; accordingly, such holders shouldconsult their tax advisors with respect to the U.S. federal income tax consequences of the Amended Plan,including owning Litigation Trust Interests.The foregoing summary has been provided for informational purposes only and does not discuss allaspects of U.S. federal income taxation that may be relevant to a particular holder of a First Lien Claim.All holders of First Lien Claims are urged to consult their tax advisors concerning the federal, state,local, non-U.S., and other tax consequences applicable under the Amended Plan.IX.X.CERTAIN RISK FACTORS TO BE CONSIDEREDPrior to voting to accept or reject the Amended Plan, holders of Claims and Interests should read andcarefully consider the risk factors set forth below, in addition to the other information set forth in thisDisclosure Statement including any attachments, exhibits, or documents incorporated by reference.THIS SECTION PROVIDES INFORMATION REGARDING POTENTIAL RISKS IN CONNECTIONWITH THE AMENDED PLAN.  THE FACTORS BELOW SHOULD NOT BE REGARDED AS THEONLY RISKS ASSOCIATED WITH THE AMENDED PLAN OR ITS IMPLEMENTATION.ADDITIONAL RISK FACTORS IDENTIFIED IN THE COMPANY’S PUBLIC FILINGS WITH THESEC MAY ALSO BE APPLICABLE TO THE MATTERS SET OUT HEREIN AND SHOULD BEREVIEWED AND CONSIDERED IN CONJUNCTION WITH THIS DISCLOSURE STATEMENT, TOTHE EXTENT APPLICABLE.  THE RISK FACTORS SET FORTH IN FUSION CONNECT’SANNUAL REPORT ON FORM 10-K FOR THE FISCAL YEAR ENDED DECEMBER 31, 2017FILED WITH THE SEC ON MARCH 22, 2018, AS UPDATED BY THE QUARTERLY REPORT ONFORM 10-Q FOR THE QUARTER ENDED MARCH 31, 2018 FILED WITH THE SEC ON MAY 6,2018, THE QUARTERLY REPORT ON FORM 10-Q FOR THE QUARTER ENDED JUNE 30, 2018110
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FILED WITH THE SEC ON AUGUST 14, 2018, AND THE QUARTERLY REPORT ON FORM 10-QFOR THE QUARTER ENDED SEPTEMBER 30, 2018 FILED WITH THE SEC ON NOVEMBER 3,2018 ARE HEREBY INCORPORATED BY REFERENCE.  ANY CURRENT REPORTS ON FORM 8-K (OTHER THAN INFORMATION FURNISHED PURSUANT TO ITEMS 2.02 OR 7.01 AND ANYRELATED EXHIBITS OF ANY FORM 8-K, UNLESS EXPRESSLY STATED OTHERWISETHEREIN), QUARTERLY REPORTS ON FORM 10-Q OR ANNUAL REPORTS ON FORM 10-KFILED BY FUSION CONNECT WITH THE SEC AFTER THE DATE OF THIS DISCLOSURESTATEMENT MAY ALSO INCLUDE RISK FACTORS AND WILL BE CONSIDERED A PART OFTHIS DISCLOSURE STATEMENT FROM THE DATE OF THE FILING OF SUCH DOCUMENTS.NEW FACTORS, RISKS AND UNCERTAINTIES EMERGE FROM TIME TO TIME AND IT IS NOTPOSSIBLE TO PREDICT ALL SUCH FACTORS, RISKS AND UNCERTAINTIES.A. Certain Bankruptcy Law Considerations1. GeneralWhile the Debtors believe that the Chapter 11 Cases will be of short duration and will not be materiallydisruptive to the Company’s business, the Debtors cannot be certain that this will be the case.  Althoughthe Amended Plan is designed to minimize the length of the Chapter 11 Cases, it is impossible to predictwith certainty the amount of time that the Debtors may spend in bankruptcy or to assure parties in interestthat the Amended Plan will be confirmed.  Even if confirmed on a timely basis, bankruptcy proceedingsto confirm the Amended Plan could have an adverse effect on the Company’s business.  Among otherthings, it is possible that bankruptcy proceedings could adversely affect the Company’s relationships withits key vendors, suppliers, customers and employees.  In addition, the bankruptcy proceedings may divertsome of the attention of the Debtors’ management away from business operations and the Company willincur additional expenses.2. Risk of Non-Confirmation of Amended PlanAlthough the Debtors believe that the Amended Plan will satisfy all requirements necessary forconfirmation by the Bankruptcy Court, there can be no assurance that the Bankruptcy Court will reach thesame conclusion or that modifications to the Amended Plan will not be required for confirmation or thatsuch modifications will not necessitate re-solicitation of votes.  Moreover, the Debtors can make noassurances that they will receive the requisite acceptances to confirm the Amended Plan, and even if theVoting Classes voted in favor of the Amended Plan or the requirements for “cramdown” are met withrespect to any Class that rejected the Amended Plan, the Bankruptcy Court, which may exercisesubstantial discretion as a court of equity, may choose not to confirm the Amended Plan.  If the AmendedPlan is not confirmed, it is unclear what distributions (if any) holders of Claims or Interests ultimatelywould receive with respect to their Claims or Interests in a subsequent plan of reorganization.3. Risk of Failing to Satisfy Vote RequirementIn the event that the Debtors are unable to obtain sufficient votes from the Voting Classes, the Debtorsmay seek to accomplish an alternative chapter 11 plan.  There can be no assurance that the terms of anysuch alternative chapter 11 plan would be similar or as favorable to holders of Allowed Claims as thoseproposed in the Amended Plan.4. Risk of Non-Consensual ConfirmationIn the event that any impaired class of Claims or Interests does not accept or is deemed not to accept theAmended Plan, the Bankruptcy Court may nevertheless confirm such Amended Plan at the request of the111
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Debtors if at least one impaired class has accepted the plan (with such acceptance being determinedwithout including the vote of any “insider” in such class), and as to each impaired class that has notaccepted the plan, the Bankruptcy Court determines that the plan “does not discriminate unfairly” and is“fair and equitable” with respect to the dissenting impaired classes.  Should any Class vote to reject theAmended Plan, then these requirements must be satisfied with respect to such rejecting Classes. TheDebtors believe that the Amended Plan satisfies these requirements.5. Risk of Non-Occurrence of Effective DateThere can be no assurance as to the timing of the Effective Date.  If the conditions precedent to theEffective Date set forth in the Amended Plan have not occurred or have not been waived as set forth inSection 9.3 of the Amended Plan, then the Confirmation Order may be vacated, in which event nodistributions will be made under the Amended Plan, the Debtors and all holders of Claims or Interests willbe restored to the status quo as of the day immediately preceding the Confirmation Date, and the Debtors’obligations with respect to Claims and Interests would remain unchanged.6. Risk of Termination of Restructuring Support AgreementThe Restructuring Support Agreement contains certain provisions that give the parties the ability toterminate the Restructuring Support Agreement if various conditions are not satisfied.  As noted above,termination of the Restructuring Support Agreement could result in protracted Chapter 11 Cases, whichcould significantly and detrimentally impact the Company’s relationships with regulators, governmentagencies, vendors, suppliers, employees, and customers.  If the Restructuring Support Agreement isterminated, each vote or any consent given by any Consenting First Lien Lender (as defined in theRestructuring Support Agreement) prior to such termination will be deemed null and void ab initio.  If thetermination of the Restructuring Support Agreement takes place when Bankruptcy Court approval isrequired for a Consenting First Lien Lender to change or withdraw its vote to accept the Amended Plan,the Company has agreed to support and not oppose any such attempt to change or withdraw a vote.Future termination of the Restructuring Support Agreement is an “Event of Default” under the DIPFacility.  If the Debtors lose access to the DIP Facility, the Debtors may be forced to liquidate.7. Risk Related to Parties in Interest Objecting to Debtors’Classification of Claims and InterestsBankruptcy Code Section 1122 provides that a plan may place a claim or an interest in a particular classonly if such claim or interest is substantially similar to the other claims or interests in such class.  TheDebtors believe that the classification of Claims and Interests under the Amended Plan complies with therequirements set forth in the Bankruptcy Code.  However, there can be no assurance that a party ininterest will not object or that the Bankruptcy Court will approve the classifications.8. Risk Related to Possible Objections to Amended PlanThere is a risk that certain parties could oppose and object to the Amended Plan in the Bankruptcy Courteither in its entirety or to specific provisions thereof.  While the Debtors believe that the Amended Plancomplies with all relevant Bankruptcy Code provisions, there can be no guarantee that a party in interestwill not file an objection to the Amended Plan or that the Bankruptcy Court will not sustain such anobjection.
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9. Conversion to Chapter 7 CaseIf no plan of reorganization is confirmed, or if the Bankruptcy Court otherwise finds that it would be inthe best interest of holders of Claims and Interests, the Chapter 11 Cases may be converted to cases underchapter 7 of the Bankruptcy Code, pursuant to which a trustee would be appointed or elected to liquidatethe Debtors’ assets for distribution in accordance with the priorities established by the Bankruptcy Code.See Article XIII.C hereof, as well as the liquidation analysis, which will be filed no later than one (1)business day following the conclusion of the Debtors’ auction and served on holders of Claims in theVoting Classes as promptly as practicable upon filing (the “Liquidation Analysis”), for a discussion ofthe effects that a chapter 7 liquidation would have on the recoveries of holders of Claims and Interests.B. Additional Factors Affecting Value of Reorganized Debtors1. Claims Could Be More than ProjectedThere can be no assurance that the estimated Allowed amount of Claims in certain Classes will not besignificantly more than projected, which, in turn, could cause the value of distributions to be reducedsubstantially.  Inevitably, some assumptions will not materialize, and unanticipated events andcircumstances may affect the ultimate results.  Therefore, the actual amount of Allowed Claims may varyfrom the Debtors’ projections and feasibility analysis, and the variation may be material.2. Projections and Other Forward-Looking Statements Are NotAssured, and Actual Results May VaryCertain of the information contained in this Disclosure Statement is, by nature, forward-looking, andcontains (i) estimates and assumptions that might ultimately prove to be incorrect and (ii)  projectionswhich may be materially different from actual future experiences.  There are uncertainties associated withany projections and estimates, and they should not be considered assurances or guarantees of the amountof funds or the amount of Claims in the various Classes that might be allowed.  The future results of theReorganized Debtors are dependent upon various factors, many of which are beyond the control orknowledge of the Debtors, and consequently are inherently difficult to project. The Reorganized Debtors’actual future results may differ materially (positively or negatively) from the financial projections and asa result, the actual total enterprise value of the Reorganized Debtors may be significantly higher or lowerthan the estimated range herein.C. Risks Relating to Debtors’ Business and Financial Condition1. Risks Associated with Debtors’ Business and IndustryThe Debtors’ business is subject to extensive regulation by federal, state and local governmental andregulatory authorities.  Further, in recent years the policies, laws, rules and regulations applicable to theDebtors’ business have been rapidly evolving.  Such changes, as well as the actual or alleged failure tocomply with applicable federal, state, and local laws and regulations may have an adverse consequenceon the Company or its business, in addition to the following factors, risks or uncertainties that may affectthe Company or its business: Limitations, restrictions or complete bans on the Debtors’ business or various segments of thebusiness; Damage to the Debtors’ reputation;
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 Scrutiny of the industry by, and potential enforcement actions by, federal and state authorities; The substantial resources (including senior management time and attention) the Company devotesto, and the significant compliance costs the Company incurs in connection with, regulatorycompliance and regulatory examinations and inquiries, and any redress, fines, penalties or similarpayments made in connection with resolving such matters; Potential costs and uncertainties, including the effect on future revenues, associated with andarising from litigation, regulatory investigations, enforcements and other legal proceedings, anduncertainties relating to the reaction of key counterparties to the announcement of any suchmatters; Risks related to a significant amount of senior management turnover and employee reductions; Risks related to the substantial level of indebtedness, including ability to comply with covenantscontained in debt agreements or obtain any necessary waivers or amendments, generate sufficientcash to service such indebtedness and refinance such indebtedness on favorable terms, if at all, aswell as the ability to incur substantially more debt; The success of the business strategy in returning to sustained profitability; Risks and potential costs associated with technology and cybersecurity, including: the risks oftechnology failures and of cyber-attacks against the Company or its vendors; the Company’sability to adequately respond to actual or attempted cyber-attacks; and the Company’s ability toimplement adequate internal security measures and protect confidential customer information; Risks and potential costs associated with the implementation of new or more current technology,the use of vendors, or the transfer of the Company’s servers or other infrastructure to new datacenter facilities; Risks related to the Company’s reliance upon proprietary rights in the Company’s technology,systems, and business processes, including the potential risk that the compromise of such rightscould impact the Company’s ability to compete or to achieve its projected business and financialresults; Risks related to the Company’s deferred tax asset, risk of an “ownership change,” includinguncertainties as to the Company’s ability to preserve the tax assets through and after a bankruptcyfiling; The effects of competition on existing and potential future business, including the impact ofcompetitors with greater financial resources and broader scopes of operation; The ability to comply with evolving and complex accounting rules, many of which involvesignificant judgment and assumptions; The ability to implement and maintain effective internal controls over financial reporting anddisclosure controls and procedures; Increased taxation and / or government regulations of the cloud communications industry;
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 Administrative fines and financial penalties; The adoption of new regulations, in addition to the potential that existing laws and regulationsmay be applied to telecommunications, cloud, VoIP, and/or internet service providers, whichcould hinder the Company’s growth Litigation, including class action lawsuits; and Civil and criminal liability.2. Downgrade in the Company’s Credit RatingsStandard & Poor’s and Moody’s rate Fusion Connect’s debt securities.  Certain of these ratings have beendowngraded in the past, and any of these ratings may be downgraded in the future.  Any such downgradecould adversely affect the Company, its financial condition, or results of operations.3. DIP FacilityThe DIP Facility is intended to provide liquidity to the Debtors during the pendency of the Chapter 11Cases.  If the Chapter 11 Cases take longer than expected to conclude, the Debtors may exhaust or loseaccess to their financing.  There is no assurance that the Debtors will be able to obtain additionalfinancing from the Debtors’ existing lenders or otherwise.  In either such case, the liquidity necessary forthe orderly functioning of the Debtors’ business may be materially impaired.4. Post-Effective Date IndebtednessFollowing the Effective Date, in the Reorganization Transaction only, the Reorganized Debtors expect tohave outstanding funded debt of up to approximately $400 million.  The Reorganized Debtors’ ability toservice their debt obligations will depend on, among other things, the Debtors’ compliance withaffirmative and negative covenants, the Debtors’ future operating performance, which depends partly oneconomic, financial, competitive, and other factors beyond the Reorganized Debtors’ control.  TheReorganized Debtors may not be able to generate sufficient cash from operations to meet their debtservice obligations as well as fund necessary capital expenditures.  In addition, if the ReorganizedDebtors need to refinance their debt, obtain additional financing, or sell assets or equity, they may not beable to do so on commercially reasonable terms, if at all.D. Factors Relating to Securities to be Issued Under Amended Plan, Generally1. Market for SecuritiesThere is currently no market for the New Equity Interests or, the Special Warrants, or the Second LienWarrants, and there can be no assurance as to the development or liquidity of any market for any suchsecurities. The Reorganized Debtors are under no obligation to list any securities on any nationalsecurities exchange. Therefore, there can be no assurance that any of the foregoing securities will betradable or liquid at any time after the Effective Date. If a trading market does not develop or is notmaintained, holders of the foregoing securities may experience difficulty in reselling such securities ormay be unable to sell them at all. Even if such a market were to exist, such securities could trade at priceshigher or lower than the estimated value set forth in this Disclosure Statement depending upon manyfactors including, without limitation, prevailing interest rates, markets for similar securities, industryconditions, and the performance of, and investor expectations for, the Reorganized Debtors.
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2. Potential DilutionThe ownership percentage represented by the New Equity Interests distributed on the Effective Dateunder the Amended Plan will be subject to dilution from the conversion of any options, warrants,convertible securities, exercisable securities, or other securities that may be issued post-emergence,including the Special Warrants, the Second Lien Warrants, any securities issued under the ManagementIncentive Plan.In the future, similar to all companies, additional equity financings or other share issuances by any of theReorganized Debtors could adversely affect the value of the New Equity Interests, the Special Warrants,and or the Second Lien Warrants.  The amount and dilutive effect of any of the foregoing could bematerial.E. Risk Related to Obtaining Exit FinancingDuring the course of these Chapter 11 Cases, the Debtors will solicit commitments to provide exitfinancing to refinance the DIP Facility.  However, there is no assurance that such commitments will beobtained, which will hinder the Debtors’ ability to consummate the Reorganization Transaction.F. Risks Related to Investment in New Equity Interests1. Significant HoldersPursuant to the Amended Plan, certain holders of First Lien Claims may acquire a significant ownershipinterest in the New Equity Interests.  If such holders of New Equity Interests were to act as a group, suchholders would be in a position to control all actions requiring stockholder approval, including the electionof directors, without the approval of other stockholders.  This concentration of ownership could alsofacilitate or hinder a negotiated change of control of the Reorganized Debtors and, consequently, have animpact upon the value of the New Equity Interests.  In addition, the SEC has special considerations inconnection with its foreign ownership rules with respect to “groups.”2. New Equity Interests Subordinated to Reorganized Debtors’IndebtednessIn any subsequent liquidation, dissolution, or winding up of the Reorganized Debtors, the New EquityInterests will rank below all debt claims against the Reorganized Debtors.  As a result, holders of the NewEquity Interests will not be entitled to receive any payment or other distribution of assets upon theliquidation, dissolution, or winding up of the Reorganized Debtors until after all the ReorganizedDebtors’ obligations to its debt holders have been satisfied.3. Implied Valuation of New Equity Interests Not Intended to RepresentTrading Value of New Equity InterestsThe valuation of the Reorganized Debtors may not represent the trading value of the New Equity Interestsin public or private markets and is subject to additional uncertainties and contingencies, all of which aredifficult to predict.  Actual market prices of such securities at issuance will depend upon, among otherthings:  (i) conditions in the financial markets; (ii) the anticipated initial securities holdings of prepetitioncreditors, some of whom may prefer to liquidate their investment rather than hold it on a long-term basis;and (iii) other factors that generally influence the prices of securities.  The actual market price of the NewEquity Interests is likely to be volatile.  Many factors including factors unrelated to the ReorganizedDebtors’ actual operating performance and other factors not possible to predict, could cause the market116
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price of the New Equity Interests to rise and fall.  Accordingly, the implied value, stated herein and in theAmended Plan, of the New Equity Interests, does not necessarily reflect, and should not be construed asreflecting, values that will be attained for the New Equity Interests in the public or private markets.4. No Intention to Pay DividendsThe Reorganized Debtors do not anticipate paying any dividends on the New Equity Interests as theyexpect to retain any future cash flows for debt reduction and to support operations.  As a result, thesuccess of an investment in the New Equity Interests will depend entirely upon any future appreciation inthe value of the New Equity Interests.  There is, however, no guarantee that the New Equity Interests willappreciate in value or even maintain its initial value.  In addition, holders of Special Warrants or SecondLien Warrants would likely not be able to participate in the distribution of any dividends.G. Additional Factors1. Debtors Have No Duty to UpdateThe statements contained in this Disclosure Statement are made by the Debtors as of the date hereof,unless otherwise specified herein, and the delivery of this Disclosure Statement after that date does notimply that there has been no change in the information set forth herein since that date.  The Debtors haveno duty to update this Disclosure Statement unless otherwise ordered to do so by the Bankruptcy Court.2. No Representations Outside Disclosure Statement are AuthorizedNo representations concerning or related to the Debtors, the Chapter 11 Cases, or the Amended Plan areauthorized by the Bankruptcy Court or the Bankruptcy Code, other than as set forth in this DisclosureStatement.  Any representations or inducements made to secure your acceptance or rejection of theAmended Plan that are other than those contained in, or included with, this Disclosure Statement shouldnot be relied upon in making the decision to accept or reject the Amended Plan.3. No Legal or Tax Advice is Provided by Disclosure StatementThe contents of this Disclosure Statement should not be construed as legal, business, or tax advice.  EachClaim or Interest holder should consult their own legal counsel and accountant as to legal, tax, and othermatters concerning their Claim or Interest.  This Disclosure Statement is not legal advice.  ThisDisclosure Statement may not be relied upon for any purpose other than to determine how to vote on theAmended Plan. 4. No Admission MadeNothing contained herein or in the Amended Plan constitutes an admission of, or will be deemed evidenceof, the tax or other legal effects of the Amended Plan on the Debtors or on holders of Claims or Interests.5. Certain Tax ConsequencesFor a discussion of certain tax considerations to the Debtors and certain holders of Claims in connectionwith the implementation of the Amended Plan, see Article IXVIII thereof.
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X.XI.VOTING PROCEDURES AND REQUIREMENTSBefore voting to accept or reject the Amended Plan, each holder of a Claim in Class 3 (First Lien Claims),Class 4 (Second Lien Claims), and Class 5 (General Unsecured Claims) (each, an “Eligible Holder” and,collectively, the “Eligible Holders”) should carefully review the Amended Plan attached hereto asExhibit A.  All descriptions of the Amended Plan set forth in this Disclosure Statement are subject to theterms and conditions of the Amended Plan.A. Voting DeadlineAll Eligible Holders as of the Voting Record Date (August 13September 17, 2019) will be provided witha Ballot together with this Disclosure Statement.  Such holders should read the Ballot carefully and followthe instructions therein. Only Eligible Holders are entitled to vote to accept or reject the Amended Plan.Because Classes 1, 2, 6 and 7 are unimpaired and deemed to accept, and Classes 8 and 9 are conclusivelydeemed to reject, only Classes 3, 4, and 5 are entitled to vote on the Amended Plan.The Debtors have engaged Prime Clerk LLC as its voting agent (the “Voting Agent”) to assist in thetransmission of voting materials and in the tabulation of votes with respect to the Amended Plan.  FORYOUR VOTE TO BE COUNTED, YOUR BALLOT MUST BE EXECUTED IN ACCORDANCEWITH THE INSTRUCTIONS INCLUDED IN THE BALLOT AND RECEIVED BY THE VOTINGAGENT ON OR BEFORE THE VOTING DEADLINE OF 4:00 P.M., PREVAILING EASTERN TIME,ON SEPTEMBER 23OCTOBER 17, 2019, UNLESS EXTENDED BY THE DEBTORS WITH THECONSENT OF THE FIRST LIEN LENDER GROUP UPON RECEIPT OF AN ORDER FROM THECOURT (THE “VOTING DEADLINE”).IF A BALLOT IS DAMAGED OR LOST, YOU MAY CONTACT THE VOTING AGENT AT THENUMBER SET FORTH BELOW TO RECEIVE A REPLACEMENT BALLOT.  ANY BALLOT THATIS EXECUTED AND RETURNED BUT WHICH DOES NOT INDICATE AN ACCEPTANCE ORREJECTION OF THE AMENDED PLAN WILL NOT BE COUNTED.IF YOU HAVE ANY QUESTIONS CONCERNING VOTING PROCEDURES, YOU MAY CONTACTTHE VOTING AGENT AT: Prime Clerk LLCTelephone: (844) 230-7218 (toll free) or +1 (347) 859-8784 (international)E-mail: Fusionconnectballots@Primeclerk.com with “Fusion Connect, Inc.” in thesubject lineAdditional copies of this Disclosure Statement are available upon a request made to the Voting Agent, atthe telephone numbers or e-mail address set forth immediately above.B. Voting ProceduresThe Debtors are providing copies of this Disclosure Statement (including all exhibits and appendices) andrelated materials and a Ballot (collectively, a “Solicitation Package”) to Eligible Holders.  In order tovote, Eligible hHolders of First Lien Claims must provide all of the information requested by the Ballotand, as applicable, should complete and deliver their completed Ballots pursuant to the instructions setforth on the Ballot so that they are actually received by the Voting Agent no later than the VotingDeadline.
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C. Parties Entitled to VoteUnder the Bankruptcy Code, only holders of claims or interests in “impaired” classes are entitled to voteon a plan.  Under section 1124 of the Bankruptcy Code, a class of claims or interests is deemed to be“impaired” under a plan unless (i) the plan leaves unaltered the legal, equitable, and contractual rights towhich such claim or interest entitles the holder thereof or (ii) notwithstanding any legal right to anaccelerated payment of such claim or interest, the plan cures all existing defaults (other than defaultsresulting from the occurrence of events of bankruptcy) and reinstates the maturity of such claim orinterest as it existed before the default.If, however, the holder of an impaired claim or interest will not receive or retain any distribution underthe plan on account of such claim or interest, the Bankruptcy Code deems such holder to have rejected theplan, and, accordingly, holders of such claims and interests do not actually vote on the plan.  If a claim orinterest is not impaired by the plan, the Bankruptcy Code deems the holder of such claim or interest tohave accepted the plan and, accordingly, holders of such claims and interests are not entitled to vote onthe Amended Plan.A vote may be disregarded if the Bankruptcy Court determines, pursuant to section 1126(e) of theBankruptcy Code, that it was not solicited or procured in good faith or in accordance with the provisionsof the Bankruptcy Code.The Bankruptcy Code defines “acceptance” of a plan by a class of:  (i) claims as acceptance by creditorsin that class that hold at least two-thirds (2/3) in dollar amount and more than one-half (1/2) in number ofthe claims that cast ballots for acceptance or rejection of the plan; and (ii) interests as acceptance byinterest holders in that class that hold at least two-thirds (2/3) in dollar amount of the interests that castballots for acceptance or rejection of the plan.Class 3 (First Lien Claims), Class 4 (Second Lien Claims), and Class 5 (General Unsecured Claims) areimpaired under the Amended Plan and the only Classes of Claims entitled to vote to accept or reject theAmended Plan (the “Voting Classes” or the “Voting Claims”).Claims in all other Classes are either unimpaired and deemed to accept or impaired and deemed to rejectthe Amended Plan and are not entitled to vote.  For a detailed description of the treatment of Claims andInterests under the Amended Plan, see Article I of this Disclosure Statement.The Debtors will request confirmation of the Amended Plan pursuant to section 1129(b) of theBankruptcy Code over the deemed rejection of the Amended Plan by all Parent Equity Interests andSubordinated Securities Claims.  Section 1129(b) of the Bankruptcy Code permits the confirmation of achapter 11 plan notwithstanding the rejection of such plan by one or more impaired classes of claims orinterests.  Under section 1129(b), a plan may be confirmed by a bankruptcy court if it does not“discriminate unfairly” and is “fair and equitable” with respect to each rejecting class.  For a moredetailed description of the requirements for confirmation of a nonconsensual plan, see Article XII.C ofthis Disclosure Statement.1. MiscellaneousAll Ballots must be signed by the Eligible Holder, or any person who has obtained a properly completedBallot proxy from the Eligible Holder by the Voting Record Date.  Unless otherwise ordered by theBankruptcy Court, Ballots that are signed, dated, and timely received, but on which a vote to accept orreject the Amended Plan has not been indicated, will not be counted.  The Debtors, in their solediscretion, may request that the Voting Agent attempt to contact such voters to cure any such Ballot119
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defects.  Any Ballot marked to both accept and reject the Amended Plan will not be counted.  If anEligible Holder casts more than one Ballot voting the same Claim(s) before the Voting Deadline, the lastvalid Ballot received on or before the Voting Deadline will be deemed to reflect such Holder’s intent, andthus, will supersede any prior Ballot.  If an Eligible Holder casts Ballots received by the Voting Agent onthe same day, but which are voted inconsistently, such Ballots will not be counted.The Ballots provided to Eligible Holders will reflect the amount of such Eligible Holder’s Claim;however, when tabulating votes, the Voting Agent may adjust the amount of such Eligible Holder’s Claim(as directed by the Debtors) by multiplying that amount by a factor that reflects all amounts accruedbetween the Voting Record Date and the Commencement Date including, without limitation, interest.Under the Bankruptcy Code, for purposes of determining whether the requisite votes for acceptance havebeen received, only holders of the First Lien Claims who actually vote will be counted.  The failure of aholder to deliver a duly executed Ballot to the Voting Agent will be deemed to constitute an abstention bysuch holder with respect to voting on the Amended Plan and such abstentions will not be counted as votesfor or against the Amended Plan.Except as provided below, unless the Ballot, together with any other documents required by such Ballot,is timely submitted to the Voting Agent before the Voting Deadline the Debtors may, in their solediscretion, reject such Ballot as invalid, and therefore decline to utilize it in connection with seekingconfirmation of the Amended Plan.2. Fiduciaries and Other RepresentativesIf a Ballot is signed by a trustee, executor, administrator, guardian, attorney-in-fact, officer of acorporation, or another, acting in a fiduciary or representative capacity, such person should indicate suchcapacity when signing and, if requested, must submit proper evidence satisfactory to the Debtor ofauthority to so act. Authorized signatories should submit a separate Ballot of each Eligible Holder forwhom they are voting.UNLESS THE BALLOT IS SUBMITTED TO THE VOTING AGENT ON OR PRIOR TO THEVOTING DEADLINE, SUCH BALLOT WILL BE REJECTED AS INVALID AND WILL NOT BECOUNTED AS AN ACCEPTANCE OR REJECTION OF THE AMENDED PLAN; PROVIDED,THAT THE DEBTORS RESERVE THE RIGHT, IN THEIR SOLE DISCRETION, TO REQUEST THEBANKRUPTCY COURT TO ALLOW SUCH BALLOT TO BE COUNTED.3. Agreements Upon Furnishing BallotsThe delivery of an accepting Ballot pursuant to one of the procedures set forth above will constitute theagreement of the creditor with respect to such Ballot to accept:  (i) all of the terms of, and conditions to,the solicitation; and (ii) the terms of the Amended Plan including the injunction, releases, andexculpations set forth in Sections 10.5, 10.6, and 10.7 of the Amended Plan.  All parties in interest retaintheir right to object to confirmation of the Amended Plan pursuant to section 1128 of the BankruptcyCode, subject to any applicable terms of the Restructuring Support Agreement.4. Change of VoteSubject to the terms of the Restructuring Support Agreement, any party that has previously submitted aproperly completed Ballot to the Voting Agent prior to the Voting Deadline may revoke such Ballot andchange its vote, subject to Local Bankruptcy Rule 3018, by submitting to the Voting Agent prior to the
120
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Voting Deadline a subsequent, properly completed Ballot voting for acceptance or rejection of theAmended Plan, upon Court approval.5. Waivers of Defects, Irregularities, etc.Unless otherwise directed by the Bankruptcy Court, all questions as to the validity, form, eligibility(including time of receipt), acceptance, and revocation or withdrawals of Ballots will be determined bythe Voting Agent and/or the Debtors, as applicable, in their sole discretion, which determination will befinal and binding.  The Debtors reserve the right to reject any and all Ballots submitted that are not inproper form, the acceptance of which would, in the opinion of the Debtors or their counsel, as applicable,be unlawful.  The Debtors further reserve their respective rights to waive any defects or irregularities orconditions of delivery as to any particular Ballot by any Eligible Holder.  The interpretation (includingthe Ballot and the respective instructions thereto) by the applicable Debtor, unless otherwise directed bythe Bankruptcy Court, will be final and binding on all parties.  Unless waived, any defects or irregularitiesin connection with deliveries of Ballots must be cured within such time as the Debtors (or the BankruptcyCourt) determines.  Neither the Debtors nor any other person will be under any duty to providenotification of defects or irregularities with respect to deliveries of Ballots nor will any of them incur anyliabilities for failure to provide such notification.  Unless otherwise directed by the Bankruptcy Court,delivery of such Ballots will not be deemed to have been made until such irregularities have been cured orwaived.  Ballots previously furnished (and as to which any irregularities have not theretofore been curedor waived) will be invalidated.6. Further Information, Additional CopiesShould an Eligible Holder have any questions or require further information about thevoting procedures, or about the packet of material received, or if an Eligible Holder wishesto obtain an additional copy of the Amended Plan, this Disclosure Statement, or anyexhibits to such documents, please contact the Voting Agent at the telephone number oremail address set forth above. XI.XII.CONFIRMATION OF AMENDED PLANA. Confirmation HearingSection 1128(a) of the Bankruptcy Code requires the Bankruptcy Court to hold a confirmation hearingupon appropriate notice to all required parties.  The Debtors will request that the Bankruptcy Courtschedule the Confirmation Hearing. Subject to the Court’s availability, the Confirmation Hearing will beheld on October 130, 2019.  Notice of the Confirmation Hearing will be provided to all known creditorsand equity holders or their representatives.  The Confirmation Hearing may be adjourned from time totime by the Bankruptcy Court without further notice except for the announcement of the adjourned datemade at the Confirmation Hearing, at any subsequent adjourned Confirmation Hearing, or pursuant to anotice filed on the docket of the Chapter 11 Cases.B. Objections to ConfirmationSection 1128(b) of the Bankruptcy Code provides that any party in interest may object to the confirmationof a plan.  Any objection to confirmation of the Amended Plan must (i) be in writing; (ii) state the nameand address of the objecting party and the amount and nature of the Claim or Interest of such party; (iii)state with particularity the basis and nature of any objection, and provide proposed language that, if
121
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accepted and incorporated by the Debtors, would obviate such objection; (iv) conform to the BankruptcyRules and the Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Courtfor the Southern District of New York; (v) be filed with the Bankruptcy Court, with a copy to thechambers of the United States Bankruptcy Judge appointed to the Chapter 11 Cases, together with proofof service thereof; and (vi) be served upon the following parties, including such other parties as theBankruptcy Court may order:(a) The Debtor at:Fusion Connect, Inc.210 Interstate North ParkwaySuite 300Atlanta, Georgia 30339Attn:  James Prenetta, Jr., Executive Vice President and General Counsel(b) Office of the U.S. Trustee at:Office of the U.S. Trustee for Region 2U.S. Federal Office Building201 Varick Street, Suite 1006New York, New York 10014Attn: Richard C. MorrisseySusan A. Arbeit(c) Counsel to the Debtors at:Weil, Gotshal & Manges LLP767 Fifth AvenueNew York, New York 10153Attn: Gary T. HoltzerSunny SinghGaby Smith(d) Counsel to the First Lien Lender Group at:Davis Polk & Wardwell LLP450 Lexington AvenueNew York, New York, 10017Attn: Damian S. SchaibleAdam L. Shpeen(e) Counsel to the DIP Agent, Prepetition Super Senior Agent, andPrepetition First Lien Agent at:Arnold & Porter Kaye Scholer LLP70 West Madison Street, Suite 4200Chicago, Illinois 60602Attn: Michael D. MessersmithSarah Gryll
122
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(f) Proposed Counsel to the Creditors’ Committee at:Cooley LLP55 Hudson YardsNew York, New York 10001Attn: Cathy HershcopfSeth Van AaltenRobert WinningSarah CarnesUNLESS AN OBJECTION TO CONFIRMATION IS TIMELY SERVED AND FILED, IT MAYNOT BE CONSIDERED BY THE BANKRUPTCY COURT.C. Requirements for Confirmation of Amended Plan1. Requirements of Section 1129(a) of Bankruptcy Code(a) General RequirementsAt the Confirmation Hearing, the Bankruptcy Court will determine whether the confirmationrequirements specified in section 1129(a) of the Bankruptcy Code have been satisfied including, withoutlimitation, whether:(i) the Amended Plan complies with the applicable provisions of the BankruptcyCode;(ii) the Debtors have complied with the applicable provisions of the BankruptcyCode;(iii) the Amended Plan has been proposed in good faith and not by any meansforbidden by law;(iv) any payment made or promised by the Debtors or by a person issuing securitiesor acquiring property under the Amended Plan, for services or for costs andexpenses in or in connection with the Chapter 11 Cases, or in connection with theAmended Plan and incident to the Chapter 11 Cases, has been disclosed to theBankruptcy Court, and any such payment made before confirmation of theAmended Plan is reasonable, or if such payment is to be fixed after confirmationof the Amended Plan, such payment is subject to the approval of the BankruptcyCourt as reasonable;(v) the Debtors have disclosed the identity and affiliations of any individualproposed to serve, after confirmation of the Amended Plan, as a director orofficer of the Reorganized Debtors, an affiliate of the Debtors participating inathe Amended Plan with the Debtors, or a successor to the Debtors under theAmended Plan, and the appointment to, or continuance in, such office of suchindividual is consistent with the interests of the holders of Claims and Interestsand with public policy, and the Debtors have disclosed the identity of any insider
123
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who will be employed or retained by the Reorganized Debtors, and the nature ofany compensation for such insider;(vi) with respect to each Class of Claims or Interests, each holder of an impairedClaim or impaired Interest has either accepted the Amended Plan or will receiveor retain under the Amended Plan, on account of such holder’s Claim or Interest,property of a value, as of the Effective Date of the Amended Plan, that is not lessthan the amount such holder would receive or retain if the Debtors wereliquidated on the Effective Date of the Amended Plan under chapter 7 of theBankruptcy Code;(vii) except to the extent the Amended Plan meets the requirements of section 1129(b)of the Bankruptcy Code (as discussed further below), each Class of Claims eitheraccepted the Amended Plan or is not impaired under the Amended Plan;(viii) except to the extent that the holder of a particular Claim has agreed to a differenttreatment of such Claim, the Amended Plan provides that administrativeexpenses and priority Claims, other than Priority Tax Claims, will be paid in fullon the Effective Date, and that Priority Tax Claims will receive either payment infull on the Effective Date or deferred cash payments over a period not exceedingfive years after the Commencement Date, of a value, as of the Effective Date ofthe Amended Plan, equal to the Allowed amount of such Claims;(ix) at least one (1) Class of impaired Claims has accepted the Amended Plan,determined without including any acceptance of the Amended Plan by anyinsider holding a Claim in such Class;(x) confirmation of the Amended Plan is not likely to be followed by the liquidation,or the need for further financial reorganization, of the Debtors or any successorto the Debtors under the Amended Plan; and(xi) all fees payable under section 1930 of title 28 of the United States Code, asdetermined by the Bankruptcy Court at the Confirmation Hearing, have beenpaid or the Amended Plan provides for the payment of all such fees on theEffective Date of the Amended Plan.(b) Best Interests TestAs noted above, with respect to each impaired class of claims and equity interests, confirmation of a planrequires that each such holder either (i) accept the plan or (ii) receive or retain under the plan property ofa value, as of the effective date of the plan, that is not less than the value such holder would receive orretain if the debtor was liquidated under chapter 7 of the Bankruptcy Code.  This requirement is referredto as the “best interests test.”This test requires a bankruptcy court to determine what the holders of allowed claims and allowed equityinterests in each impaired class would receive from a liquidation of the debtor’s assets and properties inthe context of a liquidation under chapter 7 of the Bankruptcy Code.  To determine if a plan is in the bestinterests of each impaired class, the value of the distributions from the proceeds of the liquidation of thedebtor’s assets and properties (after subtracting the amounts attributable to the aforesaid claims) is thencompared with the value offered to such classes of claims and equity interests under the plan.
124
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The Debtors believe that under the Amended Plan all holders of impaired Claims and Interests willreceive property with a value not less than the value such holder would receive in a liquidation underchapter 7 of the Bankruptcy Code.  The Debtors’ belief is based primarily on (i) consideration of theeffects that a chapter 7 liquidation would have on the ultimate proceeds available for distribution toholders of impaired Claims and Interests and (ii) the Liquidation Analysis.11The Debtors believe that any liquidation analysis is speculative, as it is necessarily premised onassumptions and estimates which are inherently subject to significant uncertainties and contingencies,many of which would be beyond the control of the Debtors.  The Liquidation Analysis, which will befiled shortly, is solely for the purpose of disclosing to holders of Claims and Interests the effects of ahypothetical chapter 7 liquidation of the Debtors, subject to the assumptions set forth therein.  There canbe no assurance as to values that would actually be realized in a chapter 7 liquidation nor can there be anyassurance that a bankruptcy court will accept the Debtors’ conclusions or concur with such assumptionsin making its determinations under section 1129(a)(7) of the Bankruptcy Code.(c) FeasibilityAlso as noted above, section 1129(a)(11) of the Bankruptcy Code requires that a debtor demonstrate thatconfirmation of a plan is not likely to be followed by liquidation or the need for further financialreorganization.  For purposes of determining whether the Amended Plan meets this requirement, theDebtors have analyzed their ability to meet their obligations under the Amended Plan and intends toprepare the projections upon conclusion of the Marketing Process.  Moreover, Article X hereof sets forthcertain risk factors that could impact the feasibility of the Amended Plan.(d) Equitable Distribution of Voting PowerOn or before the Effective Date, pursuant to and only to the extent required by section 1123(a)(6) of theBankruptcy Code, the organizational documents for the Debtors will be amended as necessary to satisfythe provisions of the Bankruptcy Code and will include, among other things, pursuant to section1123(a)(6) of the Bankruptcy Code, (i) a provision prohibiting the issuance of non-voting equitysecurities and (ii) a provision setting forth an appropriate distribution of voting power among classes ofequity securities possessing voting power.2. Additional Requirements for Non-Consensual ConfirmationIn the event that any impaired Class of Claims or Interests does not accept or is deemed to reject theAmended Plan, the Bankruptcy Court may still confirm the Amended Plan at the request of the Debtors if,as to each impaired Class of Claims or Interests that has not accepted the Amended Plan, the AmendedPlan “does not discriminate unfairly” and is “fair and equitable” with respect to such Classes of Claims orInterests, pursuant to section 1129(b) of the Bankruptcy Code.  Both of these requirements are in additionto other requirements established by case law interpreting the statutory requirements.Pursuant to the Amended Plan, holders of Claims and Interests in Class 4 (Second Lien Claims), Class 5(General Unsecured Claims), Class 8 (Parent Equity Interests), and Class 9 (Subordinated SecuritiesClaims) will not receive a distribution and are thereby deemed to reject the Amended Plan.  However, the
11 Given that the Debtors are engaged in the Marketing Process, which process will establish the Debtors’ value,it is appropriate that the Debtors abstain from filing any analysis that could undercut that process.  See In reDitech Holding Corp., Case No. 19-10412 (JLG) (Bankr. S.D.N.Y. May 10, 2019) (ECF No. 544)(authorizing delayed filing of valuation, liquidation, and recovery analysis until after the auction); In re LBIMedia, Inc., Case No. 18-12655 (CSS) (Bankr. D. Del. Jan. 22, 2019) (ECF No. 360) (same).
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Debtors submit that they satisfy the “unfair discrimination” and “fair and equitable” tests, as discussed infurther detail below. (a) Unfair Discrimination TestThe “unfair discrimination” test applies to classes of claims or interests that are of equal priority and arereceiving different treatment under a plan.  A chapter 11 plan does not discriminate unfairly, within themeaning of the Bankruptcy Code, if the legal rights of a dissenting class are treated in a manner consistentwith the treatment of other classes whose legal rights are substantially similar to those of the dissentingclass and if no class of claims or interests receives more than it legally is entitled to receive for its Claimsor Interests.  This test does not require that the treatment be the same or equivalent, but that suchtreatment is “fair.”The Debtors believe the Amended Plan satisfies the “unfair discrimination” test.  Claims of equal priorityare receiving comparable treatment and such treatment is fair under the circumstances.(b) Fair and Equitable TestThe “fair and equitable” test applies to classes of different priority and status (e.g., secured versusunsecured) and includes the general requirement that no class of claims receive more than 100% of theallowed amount of the claims in such class.  As to dissenting classes, the test sets different standardsdepending on the type of claims in such class.  The Debtors believe that the Amended Plan satisfies the“fair and equitable” test as further explained below.(i) Other Secured CreditorsThe Bankruptcy Code provides that each holder of an impaired secured claim either (i) retains its liens onthe property to the extent of the allowed amount of its secured claim and receives deferred cash paymentshaving a value, as of the effective date, of at least the allowed amount of such claim, (ii) has the right tocredit bid the amount of its claim if its property is sold and retains its liens on the proceeds of the sale or(iii) receives the “indubitable equivalent” of its allowed secured claim.(ii) Unsecured CreditorsThe Bankruptcy Code provides that either (i) each holder of an impaired unsecured claim receives orretains under the plan of reorganization, property of a value equal to the amount of its allowed claim or(ii) the holders of claims and equity interests that are junior to the claims of the dissenting class will notreceive any property under the plan of reorganization.  The Amended Plan provides that the holders ofGeneral Unsecured Claims in Class 5 will receive the treatment summarized above in Article V of thisDisclosure Statement. (iii) Parent Equity InterestsThe Bankruptcy Code requires that either (a) each holder of an equity interest receive or retain under theplan property of a value equal to the greater of (i) the fixed liquidation preference or redemption price, ifany, of such stock and (ii) the value of the stock; or (b) the holders of equity interests that are junior toany dissenting class of equity interests not receive any property under the plan.  Pursuant to the AmendedPlan, all Parent Equity Interests will be cancelled and the holders of Parent Equity Interests will neitherreceive nor retain any property on account of such interests.
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XII.XIII.ALTERNATIVES TO CONFIRMATION AND CONSUMMATION OF AMENDEDPLANThe Debtors have evaluated several alternatives to the Amended Plan.  After studying these alternatives,the Debtors have concluded that the Amended Plan is the best alternative and will maximize recoveries toparties in interest, assuming confirmation and consummation of the Amended Plan.  If the Amended Planis not confirmed and consummated, the alternatives to the Amended Plan are (i) the preparation andpresentation of an alternative plan of reorganization, (ii) a sale of some or all of the Debtors’ assetspursuant to section 363 of the Bankruptcy Code, or (iii) a liquidation under chapter 7 of the BankruptcyCode. A. Alternative Plan of ReorganizationIf the Amended Plan is not confirmed, the Debtors (or if the Debtors’ exclusive period in which to file aplan of reorganization has expired, any other party in interest) could attempt to formulate a different plan.Such a plan might involve either:  (i) a reorganization and continuation of the Debtors’ business or (ii) anorderly liquidation of the Debtors’ assets.  The Debtors, however, submit that the Amended Plan, enablestheir creditors to realize the most value under the circumstances.B. Sale Under Section 363 of Bankruptcy CodeIf the Amended Plan is not confirmed, the Debtors could seek from the Bankruptcy Court, after noticeand a hearing, authorization to sell their assets through a stand-alone alternative transaction under section363 of the Bankruptcy Code.  Upon analysis and consideration of this alternative, the Debtors do notbelieve that a stand-alone alternative sale of their assets under section 363 of the Bankruptcy Code (asopposed to the consummation of the Sale Transaction pursuant to the Plan) would yield a higher recoveryfor holders of Claims and Interests than the Amended Plan.C. Liquidation Under Chapter 7 or Applicable Non-Bankruptcy LawIf no plan can be confirmed, the Chapter 11 Cases may be converted to a case under chapter 7 of theBankruptcy Code in which a trustee would be elected or appointed to liquidate the assets of the Debtorsfor distribution to the Debtors’ creditors in accordance with the priorities established by the BankruptcyCode.  The effect a chapter 7 liquidation would have on the recovery of holders of Allowed Claims andInterests will be set forth in the Liquidation Analysis attached hereto as Exhibit D.As noted in Article XII of this Disclosure Statement, the Debtors believe that liquidation under chapter 7would result in smaller distributions to creditors than those provided for in the Amended Plan because ofthe delay resulting from the conversion of the cases and the additional administrative expenses associatedwith the appointment of a trustee and the trustee’s retention of professionals who would be required tobecome familiar with the many legal and factual issues in the Chapter 11 Cases.
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XIII.XIV.CONCLUSION AND RECOMMENDATIONThe Debtors believe the Amended Plan is in the best interests of all stakeholders and urge the holders ofClaims in Classes 3, 4, and 5 to vote in favor thereof.Dated: July 1September 3, 2019
DEBTORSFUSION CONNECT, INC.FUSION BCHI ACQUISITION LLCFUSION NBS ACQUISITION CORP.FUSION LLCFUSION MPHC HOLDING CORPORATIONFUSION MPHC GROUP, INC.FUSION CLOUD COMPANY LLCFUSION CLOUD SERVICES, LLCFUSION CB HOLDINGS, INC.FUSION COMMUNICATIONS, LLCFUSION TELECOM, LLCFUSION TEXAS HOLDINGS, INC.FUSION TELECOM OF KANSAS, LLCFUSION TELECOM OF OKLAHOMA, LLCFUSION TELECOM OF MISSOURI, LLCBIRCAN HOLDINGS, LLCFUSION MANAGEMENT SERVICES LLCFUSION PM HOLDINGS, INC.By:  /s/ James P. Prenetta, Jr.Name: James P. Prenetta, Jr.Title:   Executive Vice President and General CounselFUSION TELECOM OF TEXAS LTD., L.L.P.BY: FUSION TEXAS HOLDINGS, INC., ASLIMITED PARTNER

By:  /s/ James P. Prenetta, Jr.       Name: James P. Prenetta, Jr.Title:   Executive Vice President and General Counsel

SIGNATURE PAGE TO DISCLOSURE STATEMENT
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Exhibit A Amended Joint Chapter 11 Plan
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Exhibit BRestructuring Support Agreement
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Exhibit CFinancial Information and Projections1(To Be Filed Separately)

1 Given that the Debtors are engaged in the Marketing Process, which process will establish the Debtors’ value,it is appropriate that the Debtors abstain from filing any analysis that could undercut such process.  See In reDitech Holding Corp., Case No. 19-10412 (JLG) (Bankr. S.D.N.Y. May 10, 2019) (ECF No. 544)(authorizing delayed filing of valuation, liquidation, and recovery analysis until after the auction); In re LBIMedia, Inc., Case No. 18-12655 (CSS) (Bankr. D. Del. Jan. 22, 2019) (ECF No. 360) (same).  The Debtorswill file the Financial Information and Projections no later than one (1) business day following the conclusionof the Debtors’ auction and will serve notice thereof on holders of Claims in the Voting Classes as promptly aspracticable upon filing.
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Exhibit DLiquidation Analysis1(To Be Filed Separately)

1 Given that the Debtors are engaged in the Marketing Process, which process will establish the Debtors’ value,it is appropriate that the Debtors abstain from filing any analysis that could undercut that process.  See In reDitech Holding Corp., Case No. 19-10412 (JLG) (Bankr. S.D.N.Y. May 10, 2019) (ECF No. 544)(authorizing delayed filing of valuation, liquidation, and recovery analysis until after the auction); In re LBIMedia, Inc., Case No. 18-12655 (CSS) (Bankr. D. Del. Jan. 22, 2019) (ECF No. 360) (same).  The Debtorswill file the Liquidation Analysis no later than one (1) business day following the conclusion of the Debtors’auction and will serve notice thereof on holders of Claims in the Voting Classes as promptly as practicableupon filing.   
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Exhibit EValuation Analysis(To Be Filed Separately)
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	01A. Fusion - Amended Chapter 11 Plan (FILING).pdf
	UNITED STATES BANKRUPTCY COURT SOUTHERN DISTRICT OF NEW YORK
	AMENDED JOINT CHAPTER 11 PLAN
	UOF FUSION CONNECT, INC., AND ITS SUBSIDIARY DEBTORS
	Dated: September 3, 2019 New York, New York
	Article I DEFINITIONS AND INTERPRETATION.
	A. Definitions.
	1.1 Accepting Class means a Class that votes to accept the Plan in accordance with section 1126 of the Bankruptcy Code.
	1.2 25TAdministrative Expense Claim25T means any Claim for costs or expenses of administration incurred during the Chapter 11 Cases of a kind specified under sections 503(b), 507(a)(2), 507(b), or 1114(e)(2) of the Bankruptcy Code, including, without ...
	1.3 25TAffiliates means “Affiliates” as such term is defined in section 101(2) of the Bankruptcy Code.
	1.4 25TAllowed25T means, with reference to any Claim or Interest, a Claim or Interest (a) arising on or before the Effective Date as to which (i) no objection to allowance or priority, and no request for estimation or other challenge, including, witho...
	1.5 25TAmended Organizational Documents means25T the forms of certificates of incorporation, certificates of formation, limited liability company agreements, partnership agreements or other forms of organizational documents and bylaws, as applicable, ...
	1.6 Asset means all of the right, title, and interest of the Debtors in and to property of whatever type or nature (including, without limitation, real, personal, mixed, intellectual, tangible, and intangible property).
	1.7 Assumption Dispute means a pending objection relating to assumption of an executory contract or unexpired lease pursuant to section 365 of the Bankruptcy Code.
	1.8 Assumption Schedule means the schedule of executory contracts and unexpired leases to be assumed by the Debtors pursuant to the Plan that will be included in the Plan Supplement.
	1.9 25TBankruptcy Code25T means title 11 of the United States Code, 11 U.S.C. § 101, et seq., as amended from time to time, as applicable to the Chapter 11 Cases.
	1.10 25TBankruptcy Court25T means the United States Bankruptcy Court for the Southern District of New York having jurisdiction over the Chapter 11 Cases or any other court having jurisdiction over the Chapter 11 Cases, including, to the extent of the ...
	1.11 25TBankruptcy Rules25T means the Federal Rules of Bankruptcy Procedure as promulgated by the United States Supreme Court under section 2075 of title 28 of the United States Code and any local bankruptcy rules of the Bankruptcy Court, in each case...
	1.12 25TBenefit Plans25T means each (a) “employee benefit plan,” as defined in section 3(3) of ERISA and (b) all other pension, retirement, bonus, incentive, health, life, disability, group insurance, vacation, holiday and fringe benefit plan, program...
	1.13 25TBoard of Directors means FCI’s board of directors during the Chapter 11 Cases.
	1.14 25TBusiness Day25T means any day other than a Saturday, a Sunday, or any other day on which banking institutions in New York, New York are required or authorized to close by law or executive order.
	1.15 25TCash25T means legal tender of the United States of America.
	1.16 25TCauses of Action means 25Tany action, claim, cross-claim, third-party claim, cause of action, controversy, demand, right, lien, indemnity, guaranty, suit, obligation, liability, loss, debt, damage, judgment, account, defense, remedy, offset, p...
	1.17 25TChapter 11 Cases25T means the jointly administered cases under chapter 11 of the Bankruptcy Code commenced by the Debtors on the Commencement Date in the Bankruptcy Court styled In re Fusion Connect, Inc., et al., Case No. 19-11811 (SMB).
	1.18 25TClaim25T has the meaning set forth in section 101(5) of the Bankruptcy Code, as against any Debtor.
	1.19 25TClass25T means any group of Claims or Interests classified under the Plan pursuant to sections 1122 and 1123(a)(1) of the Bankruptcy Code.
	1.20 Commencement25T Date25T means June 3, 2019.
	1.21 Communications Act means chapter 5 of title 47 of the United States Code, 47 U.S.C. §§ 151-622, as now in effect or hereafter amended, or any other successor federal statute, and the rules and regulations promulgated thereunder.
	1.22 25TConfirmation Date25T means the date on which the Clerk of the Bankruptcy Court enters the Confirmation Order.
	1.23 25TConfirmation Hearing25T means the hearing to be held by the Bankruptcy Court to consider confirmation of the Plan, as such hearing may be adjourned or continued from time to time.
	1.24 25TConfirmation Order25T means the order of the Bankruptcy Court confirming the Plan pursuant to section 1129 of the Bankruptcy Code.
	1.25 25TConsenting 25TFirst Lien Lenders 25Tmeans the Prepetition First Lien Lenders that are or become party to the RSA together with their respective successors and permitted assigns.
	1.26 25TContingent DIP Obligations means25T all of the Debtors’ obligations under the DIP Documents and the DIP Order that are contingent and/or unliquidated, other than DIP Claims that are paid in full in Cash on or prior to the Effective Date and co...
	1.27 25TCreditors’ Committee means the statutory committee of unsecured creditors appointed by the U.S. Trustee in the Chapter 11 Cases pursuant to section 1102 of the Bankruptcy Code.
	1.28 Cure Amount means the payment of Cash by the Debtors, or the distribution of other property (as the parties may agree or the Bankruptcy Court may order), as necessary pursuant to section 365(b)(1)(A) of the Bankruptcy Code to permit the Debtors t...
	1.29 25TD&O Policy means any insurance policy that covers, among others, current or former directors, members, trustees, managers, and officers liability issued at any time to or providing coverage to the Debtors and all agreements, documents or instr...
	1.30 25TDebtor or Debtors has the meaning set forth in the introductory paragraph of the Plan.
	1.31 Debtor Employees means any employee of the Debtors immediately prior to the Effective Date other than any director or officer of the Debtors identified as such in the Disclosure Statement.
	1.32 Debtor Exculpated Parties means (a) any individual serving as an officer of the Debtors during the Chapter 11 Cases; (b) any individual serving as a director on the Restructuring Committee and/or the Special Committee during the Chapter 11 Cases;...
	1.33 25TDebtors in Possession 25Tmeans the Debtors in their capacity as debtors in possession in the Chapter 11 Cases pursuant to sections 1101, 1107(a), and 1108 of the Bankruptcy Code.
	1.34 Debtor Related Parties means with respect to the Debtors, each Debtor’s successors, Debtor Employees, postpetition financial advisors, postpetition attorneys, postpetition accountants, postpetition investment bankers, postpetition investment advi...
	1.35 Declaratory Ruling means a declaratory ruling adopted by the FCC granting the relief requested in a Petition for Declaratory Ruling.
	1.36 25TDefinitive Documents means the 25Tdocuments (including any related orders, agreements, instruments, schedules or exhibits) that are necessary or desirable to implement, or otherwise relate to the Reorganization Transaction, including, but not ...
	1.37 25TDIP Agent means the “DIP Agent” as defined in the DIP Order.
	1.38 25TDIP Claims 25Tmeans all Claims held by the DIP Lenders on account of, arising under or relating to the DIP Documents or the DIP Order, which, for the avoidance of doubt, shall include all “DIP Obligations” as such term is defined in the DIP Or...
	1.39 25TDIP Credit Agreement means the “DIP Credit Agreement” as defined in the DIP Order.
	1.40 25TDIP Documents means the “DIP Documents” as defined in the DIP Order.
	1.41 25TDIP Lenders 25Tmeans25T the “DIP Lenders” as defined in the DIP Order.
	1.42 DIP Motion means the Motion of Debtors for (I) Authorization (A) To Obtain Postpetition Financing, (B) To Use Cash Collateral, (C) To Grant Liens and Provide Superpriority Administrative Expense Status, (D) To Grant Adequate Protection, (E) To Mo...
	1.43 25TDIP Order means25T the 25TFinal Order (I) Authorizing the Debtors To (A) Obtain Postpetition Financing, (B) Use Cash Collateral, (II) Granting Liens and Providing Superpriority Administrative Expense Status, (III) Granting Adequate Protection ...
	1.44 Disallowed means, with respect to any Claim or Interest, that such Claim or Interest has been determined by a Final Order or specified in a provision of the Plan not to be Allowed.
	1.45 25TDisbursing Agent25T means (a) with respect to the Reorganization Transaction, the Reorganized Debtors; and (b) with respect to the Litigation Trust Assets, the Litigation Trust or its agent.
	1.46 25TDisclosure Statement means the 25Tdisclosure statement filed by the Debtors in support of the Plan, as amended, supplemented or modified from time to time, as approved by the Bankruptcy Court pursuant to section 1125 of the Bankruptcy Code.
	1.47 Disclosure Statement Motion means the motion of the Debtors seeking entry of an order approving the Disclosure Statement and authorizing solicitation of the Plan.
	1.48 Disclosure Statement Order means the order entered by the Bankruptcy Court granting the Disclosure Statement Motion.
	1.49 25TDisputed 25Tmeans with respect to a Claim or Interest, any Claim or Interest that (a) is neither Allowed nor Disallowed under the Plan or a Final Order, nor deemed Allowed under sections 502, 503, or 1111 of the Bankruptcy Code; or (b) the Deb...
	1.50 Distribution Record Date means the Effective Date.
	1.51 25TEffective Date25T means the date that is the first Business Day on which all conditions to the effectiveness of the Plan set forth in Article IX hereof have been satisfied or waived in accordance with the terms of the Plan.
	1.52 Employee Arrangements shall have the meaning ascribed to such term in Section 5.8 of the Plan.
	1.53 Entity means an individual, corporation, partnership, limited partnership, limited liability company, association, joint stock company, joint venture, estate, trust, unincorporated organization, governmental unit (as defined in section 101(27) of...
	1.54 Equity Allocation Mechanism means the methodology for allocating the New Equity Interests and/or Special Warrants among the holders of Allowed First Lien Claims set forth on UExhibit AU to the Plan.
	1.55 25TERISA means the Employee Retirement Income Security Act of 1974, as amended.
	1.56 25TEstate or Estates means, individually or collectively, 25Tthe estate or estates of the Debtors created under section 541 of the Bankruptcy Code.
	1.57 25TExculpated Parties means25T collectively, each solely in their capacities as such, the (a) Debtors; (b) Reorganized Debtors; (c) Consenting First Lien Lenders; (d) Prepetition First Lien Administrative Agent; (e) 25TPrepetition Super Senior 25...
	1.58 25TFCC means 25Tthe Federal Communications Commission, including any official bureau or division thereof acting on delegated authority, and any successor governmental agency performing functions similar to those performed by the Federal Communica...
	1.59 FCC Applications means, collectively, each requisite application, petition, or other request filed or to be filed with the FCC in connection with the Reorganization Transaction and this Plan, including the FCC Applications.
	1.60 FCC Approval means the FCC’s grant of the FCC Applications; provided that, subject to the consent of the Requisite First Lien Lenders, the possibility that an appeal, request for stay, or petition for rehearing or review by a court or administrat...
	1.61 FCC Licenses means licenses, authorizations, waivers, and permits that are issued from time to time by the FCC.
	1.62 FCC Applications means the applications filed with the FCC seeking FCC consent to the Transfer of Control.
	1.63 FCC Ownership Procedures Order means an order entered by the Bankruptcy Court establishing procedures for, among other things, completion and submission of the Ownership Certifications, which order shall be in form and substance reasonably accept...
	1.64 25TFCI means Fusion Connect, Inc.
	1.65 25TFee Claim means a 25TClaim for professional services rendered or costs incurred on or after the Commencement Date through the Effective Date by professional persons retained by the Debtors or the Creditors’ Committee by an order of the Bankrup...
	1.66 25TFinal Order25T means an order or judgment of a court of competent jurisdiction that has been entered on the docket maintained by the clerk of such court and is in full force and effect, which has not been reversed, vacated or stayed and as to ...
	1.67 25TFirst Lien Claims means all Claims arising under or in connection with the Prepetition First Lien Credit Agreement.
	1.68 25TFirst Lien Lender Equity Distribution means a distribution of New Equity Interests and/or Special Warrants, which New Equity Interests shall constitute one hundred percent (100%) of all of the issued and outstanding New Equity Interests issued...
	1.69 25TFirst Lien Lender Group means the ad hoc group of Consenting First Lien Lenders represented by Davis Polk & Wardwell LLP and Greenhill & Co., LLC.
	1.70 25TGeneral Unsecured Claim25T means any Claim against the Debtors (other than any Intercompany Claims) as of the Commencement Date that is neither secured by collateral nor entitled to priority under the Bankruptcy Code or any Final Order of the ...
	1.71 25TGlobal Settlement shall have the meaning ascribed to such term in Section 5.2(b) of the Plan.
	1.72 25TImpaired25T means, with respect to a Claim, Interest, or Class of Claims or Interests, “impaired” within the meaning of sections 1123(a)(4) and 1124 of the Bankruptcy Code.
	1.73 Independent Directors means the independent directors (other than Mr. Neal Goldman) who have served on the Restructuring Committee at all times from its formation until immediately prior to the Effective Date.
	1.74 Insured Claims means any Claim or portion of a Claim that is, or may be, insured under any of the Debtors’ insurance policies.
	1.75 Intercompany Claim means any pre- or postpetition Claim against a Debtor held by another Debtor.
	1.76 Intercompany Interest means an Interest in a Debtor held by another Debtor.  For the avoidance of doubt, an Intercompany Interest shall exclude a Parent Equity Interest.
	1.77 25TInterest25Ts means any equity security (as defined in section 101(16) of the Bankruptcy Code) of a Debtor, including all shares, common stock, preferred stock, units, membership interest, partnership interest, or other instrument evidencing an...
	1.78 Key Employee Retention Agreements shall mean the key employee retention agreements entered into by FCI and certain key employees of FCI on or about May 30, 2019.
	1.79 Lien has the meaning set forth in section 101(37) of the Bankruptcy Code.
	1.80 Lingo Receivable means amounts payable to the Debtors under the Carrier Solutions Master Services Agreement and Transition Services Agreement among the Debtors and Lingo Communications, Inc.
	1.81 Litigation Trust means the trust that will be created on the Effective Date pursuant to the Litigation Trust Agreement and in accordance with the terms of this Plan.
	1.82 Litigation Trust Agreement means the trust agreement by and among the Reorganized Debtors (solely in their capacity as successors to the Debtors), the Litigation Trust Oversight Committee and the Creditors’ Committee, that, among other things, es...
	1.83 Litigation Trust Assets 25Tmeans the Litigation Trust Causes of Action and the Litigation Trust Proceeds.
	1.84 Litigation Trust Causes of Action means, collectively, the Litigation Trust Debtor Causes of Action and the Litigation Trust First Lien Lender Causes of Action (as defined in Section 5.2(b))
	1.85 Litigation Trust Debtor Causes of Action means (i) all Causes of Action of the Debtors under chapter 5 of the Bankruptcy Code or under similar or related state or federal statutes and common law, including, without limitation, all preference, fra...
	1.86 Litigation Trust Expenses means all reasonable fees, costs, and expenses of and incurred by the Litigation Trust, including legal and other professional fees, costs, and expenses, administrative fees and expenses, insurance fees, taxes, and escro...
	1.87 Litigation Trust First Lien Lender Causes of Action has the meaning set forth in Section 5.2 of this Plan.
	1.88 Litigation Trust Initial Funding 25Tmeans an initial amount of $1,500,000 cash to be funded by the Reorganized Debtors to the Litigation Trust on the Effective Date.
	1.89 Litigation Trust Interest means a non-certificated beneficial interest in the Litigation Trust granted to each holder of an Allowed General Unsecured Claim (other than the Term Loan Deficiency Claim) and Allowed Second Lien Deficiency Claim (only...
	1.90 Litigation Trust Litigation Proceeds means 25Tproceeds of the Litigation Trust Causes of Action payable to the Litigation Trust in accordance with Section 5.225T(b)25T of the Plan.
	1.91 Litigation Trust Loan means an 25Tinterest-bearing loan in the aggregate amount of $3,500,000 to be made by Reorganized FCI or its affiliates to the Litigation Trust in accordance with the Litigation Trust Loan Agreement25T and Sections 5.2(b) an...
	1.92 Litigation Trust Loan Agreement means an agreement among the Reorganized Debtors and the Litigation Trust governing the Litigation Trust Loan Proceeds to be entered on the Effective Date, or as soon thereafter as reasonably practicable, consisten...
	1.93 Litigation Trust Loan Proceeds means the proceeds of 25Tthe Litigation Trust Loan.
	1.94 Litigation Trust Oversight Committee 25Tmeans a three-person committee with the role, responsibilities, and authority relating to 25Tthe Litigation Trust and the Litigation Trust Assets25T set forth in the Litigation Trust Agreement and Sections ...
	1.95 25TLitigation Trust Proceeds means the Litigation Trust Initial Funding, the Litigation Trust Litigation Proceeds, and the Litigation Trust Loan Proceeds.
	1.96 Management Incentive Plan means a post-emergence management incentive plan, under which up to ten percent (10%) of the New Equity Interests (after taking into account the shares to be issued under the Management Incentive Plan) will be reserved f...
	1.97 25TNew Board means the new board of directors of Reorganized FCI selected in accordance with Section 5.5 of the Plan.
	1.98 25TNew Equity Interests25T means the new common stock to be issued by Reorganized FCI on the Effective Date or upon exercise of the Special Warrants, authorized pursuant to the Amended Organizational Documents of Reorganized FCI.
	1.99 New Exit Facility means the facility arising pursuant to the New Exit Facility Credit Agreement.
	1.100 New Exit Facility Agent means the administrative agent under the New Exit Facility Credit Agreement.
	1.101 New Exit Facility Credit Agreement means the agreement to be entered into by the Reorganized Debtors, the New Exit Facility Agent and the New Exit Facility Lenders on the Effective Date that shall govern the New Exit Facility.
	1.102 New Exit Facility Documents means, collectively, the New Exit Facility Credit Agreement and all other documents required to be delivered by any of the Reorganized Debtors pursuant to the New Exit Facility Credit Agreement.
	1.103 New Exit Facility means the facility arising pursuant to the New Exit Facility Credit Agreement.
	1.104 New Exit Facility Lenders means the Persons party to the New Exit Facility Credit Agreement as “Lenders” thereunder, each in its capacity as such, and each of their respective successors and permitted assigns.
	1.105 New First Lien Agent means the administrative agent under the New First Lien Credit Agreement.
	1.106 New First Lien Credit Agreement means the agreement to be entered into by the Reorganized Debtors, the New First Lien Agent, and the New First Lien Lenders on the Effective Date that shall govern the New First Lien Credit Facility.
	1.107 New First Lien Credit Facility means the facility arising pursuant to the New First Lien Credit Agreement, on terms consistent with the New First Lien Term Sheet.
	1.108 New First Lien Documents means, collectively, the New First Lien Credit Agreement and all other documents required to be delivered by any of the Reorganized Debtors pursuant to the New First Lien Credit Agreement.
	1.109 New First Lien Lenders means the Persons party to the New First Lien Credit Agreement as “Lenders” thereunder, each in its capacity as such, and each of their respective successors and permitted assigns.
	1.110 New First Lien Term Sheet means the term sheet attached as Schedule 2 to the Restructuring Term Sheet attached as Exhibit A to the RSA, as may be amended from time to time.
	1.111 Non-Debtor Related Parties means with respect to any Exculpated Party (other than the Debtors and the Debtor Exculpated Parties) or any Released Party (other than the Debtor Related Parties), and in their capacities as such, such Entities’ prede...
	1.112 Non-Released Party means (i) any current or former director, officer, member, shareholder, or employee of the Debtors or predecessor of the Debtors, other than the Specified Officers and Directors and the Debtor Employees, (ii) any Affiliate of ...
	1.113 Other Secured Claim means a Secured Claim, other than an Administrative Expense Claim, a DIP Claim, a Priority Tax Claim, a First Lien Claim, or a Second Lien Claim.
	1.114 Ownership Certification means a written certification, in the form attached to the FCC Ownership Procedures Order, which shall, among other things, be sufficient to enable the Debtors or Reorganized Debtors, as applicable, to determine the exten...
	1.115 Ownership Certification Deadline means the deadline set forth in the FCC Ownership Procedures Order for returning Ownership Certifications.
	1.116 Parent Equity Interests means any Interest in FCI.
	1.117 25TPerson 25Tmeans any individual, corporation, partnership, limited liability company, association, organization, joint stock company, joint venture, estate, trust, Governmental Unit or any political subdivision thereof, or any other Entity.
	1.118 Petition for Declaratory Ruling means a filing that shall be submitted to the FCC by the Debtors or Reorganized Debtors, as applicable, pursuant to 47 C.F.R. §§ 1.5000 et seq. for Reorganized FCI to exceed the twenty five percent (25%) indirect ...
	1.119 25TPlan25T 25Tmeans this joint chapter 11 plan, including all appendices, exhibits, schedules, and supplements hereto (including, without limitation, any appendices, schedules, and supplements to the Plan contained in the Plan Supplement), as th...
	1.120 25TPlan Supplement25T means a supplemental appendix to the Plan containing, among other things, forms of applicable documents, schedules, and exhibits to the Plan to be filed with the Bankruptcy Court, including, but not limited to, the followin...
	1.121 Preference Actions means any Causes of Action arising under section 547 of the Bankruptcy Code or similar preference-related actions arising under the Bankruptcy Code or applicable non-bankruptcy law.
	1.122 Prepetition First Lien Administrative Agent means Wilmington Trust, in its capacity as administrative agent under the Prepetition First Lien Credit Agreement, and its successors and assigns.
	1.123 Prepetition First Lien Credit Agreement means that certain First Lien Credit and Guaranty Agreement, dated as of May 4, 2018, by and among FCI, as borrower, certain subsidiaries of FCI, as guarantor subsidiaries, Wilmington Trust, as administrat...
	1.124 Prepetition First Lien Credit Documents means, collectively, each “Credit Document” as defined in the Prepetition First Lien Credit Agreement.
	1.125 Prepetition First Lien Lenders means any lender party to the Prepetition First Lien Credit Agreement, each in its capacity as such.
	1.126 Prepetition First Lien Loans means “Loans” as defined in the Prepetition First Lien Credit Agreement.
	1.127 25TPrepetition Intercreditor Agreement means that certain Intercreditor Agreement, dated as of May 4, 2018, among Wilmington Trust, as First Lien representative, and GLAS Americas LLC (as successor to Wilmington Trust), as Second Lien representa...
	1.128 Prepetition Second Lien Administrative Agent means GLAS USA LLC, in its capacity as successor administrative agent under the Prepetition Second Lien Credit Agreement, and its successors and assigns.
	1.129 Prepetition Second Lien Credit Agreement means that certain Second Lien Credit and Guaranty Agreement, dated as of May 4, 2018, by and among FCI, as borrower, certain subsidiaries of FCI, as guarantor subsidiaries, GLAS Americas LLC as collatera...
	1.130 Prepetition Second Lien Lenders 25Tmeans 25Tany lender under the Prepetition Second Lien Credit Agreement, each in its capacity as such.
	1.131 25TPrepetition Subordinated Notes means, collectively, the subordinated unsecured note, dated as of May 4, 2018, in favor of Holcombe T. Green, Jr. (or an entity majority-owned and controlled by Holcombe T. Green, Jr. or his heirs, beneficiaries...
	1.132 Prepetition Subordinated Notes Claims means all Claims on account of, arising under, or relating to the Prepetition Subordinated Notes.
	1.133 25TPrepetition Super Senior 25TAdministrative Agent means Wilmington Trust, in its capacity as administrative agent under the Prepetition Super Senior Credit Agreement.
	1.134 25TPrepetition Super Senior Credit Agreement means t25That certain Super Senior Secured Credit Agreement, dated as of May 9, 2019, by and among FCI, as borrower, certain subsidiaries of FCI, as guarantor subsidiaries, Wilmington Trust, as admini...
	1.135 Prepetition Super Senior Credit Documents means, collectively, each “Credit Document” as defined in the Prepetition Super Senior Credit Agreement.
	1.136 25TPriority Non-Tax Claim25T means any Claim other than an Administrative Expense Claim or a Priority Tax Claim, entitled to priority in payment as specified in section 507(a) of the Bankruptcy Code.
	1.137 25TPriority Tax Claim25T means any Claim of a governmental unit as defined in section 101(27) of the Bankruptcy Code of the kind entitled to priority in payment as specified in sections 502(i) and 507(a)(8) of the Bankruptcy Code.
	1.138 Pro Rata means the proportion that an Allowed Claim or Interest in a particular Class bears to the aggregate amount of Allowed Claims or Interests in that Class, or the proportion that Allowed Claims or Interests in a particular Class bear to th...
	1.139 25TReinstate, Reinstated, or Reinstatement 25Tmeans leaving a Claim Unimpaired under the Plan.
	1.140 25TReleased Parties means25T collectively the: (a) Reorganized Debtors; (b) Consenting First Lien Lenders; (c) Prepetition First Lien Administrative Agent; (d) DIP Agent; (e) DIP Lenders; (f) 25TPrepetition Super Senior 25TAdministrative Agent; ...
	1.141 25TReorganization Transaction means, collectively, 25T(a) issuance of the New Equity Interests; (b) entry into the New First Lien Credit Documents; (c) entry into the New Exit Facility Documents; (d) entry into the Special Warrant Agreement; (e)...
	1.142 Reorganized Debtors means, the Debtors, as reorganized pursuant to and under the Plan on and after the Effective Date.
	1.143 Reorganized FCI means, FCI, as reorganized pursuant to and under the Plan on or after the Effective Date
	1.144 Requisite First Lien Lenders means, as of the date of determination, Consenting First Lien Lenders holding at least a majority in aggregate principal amount outstanding of the Prepetition First Lien Loans held by the Consenting First Lien Lender...
	1.145 Restructuring Committee means the restructuring committee appointed by the Board of Directors on May 28, 2019.
	1.146 Restructuring Expenses means the reasonable and documented fees and expenses incurred by the Consenting First Lien Lenders in connection with the Chapter 11 Cases, including the fees and expenses of (i) Davis Polk & Wardwell LLP, (ii) Greenhill ...
	1.147 RSA means that certain Restructuring Support Agreement, dated as of June 3, 2019, by and among the Debtors and the Consenting First Lien Lenders (as may be amended, supplemented, or modified from time to time in accordance with the terms thereof...
	1.148 25TSEC means the U.S. Securities and Exchange Commission and any successor agency.
	1.149 25TSecond Lien Claims 25Tmeans any Claims arising from or in connection with the Prepetition Second Lien Credit Agreement.
	1.150 Second Lien Deficiency Claim means the unsecured Claims on account of the indebtedness under the Prepetition Second Lien Credit Agreement under section 506(a) of the Bankruptcy Code.
	1.151 Second Lien Warrants means three (3) year warrants, issued by Reorganized FCI pursuant to the Plan and the Second Lien Warrant Agreement, to purchase an aggregate of five percent (5%) of New Equity Interests at a strike price of that implies an ...
	1.152 Second Lien Warrant Agreement means the warrant agreement, to be effective on the Effective Date, governing the Second Lien Warrants to be issued by Reorganized FCI, the form of which shall be included in the Plan Supplement.
	1.153 25TSecured Claim25T means a Claim (a) secured by a Lien on collateral to the extent of the value of such collateral as (i) set forth in the Plan, (ii) agreed to by the holder of such Claim and the Debtors, or (iii) determined by a Final Order in...
	1.154 25TSecurity 25Thas the meaning set forth in section 101(49) of the Bankruptcy Code.
	1.155 Special Committee means the committee established by the Board of Directors prior to the Commencement Date.
	1.156 Special Warrant means a warrant, issued by Reorganized FCI pursuant to the Plan, the Equity Allocation Mechanism, and the Special Warrant Agreement, to purchase New Equity Interests, the terms of which will provide that it will not be exercisabl...
	1.157 Special Warrant Agreement means the warrant agreement, to be effective on the Effective Date, governing the Special Warrants to be issued by Reorganized FCI, the form of which shall be included in the Plan Supplement.
	1.158 Specified Officers and Directors means (a) the following officers of the Debtors who served in such capacity during the Chapter 11 Cases, so long as such officers do not voluntarily terminate their employment or are not terminated for cause prio...
	1.159 State Public Utility Commissions (PUCs) means the regulatory agency in each U.S. state (which, for this definition, shall include the District of Columbia) with jurisdiction over intrastate telecommunications services.
	1.160 State PUC Applications means, collectively, each requisite application, petition, or other request filed or to be filed with the PUCs in connection with the Reorganization Transaction and this Plan.
	1.161 State PUC Approvals means the State PUCs’ grant(s) of the State PUC Applications; provided that, subject to the consent of the Requisite First Lien Lenders, the possibility that an appeal, request for stay, or petition for rehearing or review by...
	1.162 State PUC Licenses means licenses, authorizations, waivers and permits that are issued from time to time by the State PUCs in connection with the provision of intrastate telecommunications services and Voice-over-Internet-Protocol (VoIP) services.
	1.163 State PUC Notices means the required or customary informational filings to be made with State PUCs where applications for approval are not required in connection with the Reorganization Transaction and this Plan.
	1.164 Stockholders Agreement means that certain stockholders agreement substantially in the form included as an exhibit to the Plan Supplement.
	1.165 Subordinated Securities Claims means a Claim subject to subordination under section 510(b) of the Bankruptcy Code.
	1.166 Tax Code means the Internal Revenue Code of 1986, as amended.
	1.167 Term Loan Deficiency Claim means the unsecured Claims on account of the indebtedness under the Prepetition First Lien Credit Agreement under section 506(a) of the Bankruptcy Code (if any).
	1.168 Transfer of Control means the transfer of control of the FCC Licenses and State PUC Licenses held by any of FCI or its subsidiaries as a result of the issuance of the New Equity Interests and/or Special Warrants to holders of First Lien Claims a...
	1.169 Unimpaired means, with respect to a Claim, Interest, or Class of Claims or Interests, not “impaired” within the meaning of sections 1123(a)(2) and 1124 of the Bankruptcy Code.
	1.170 U.S. Trustee means the United States Trustee for the Southern District of New York.
	1.171 Voting Deadline means the date by which all persons or Entities entitled to vote on the Plan must vote to accept or reject the Plan.
	1.172 Wilmington Trust means Wilmington Trust, National Association.
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	Article II ADMINISTRATIVE EXPENSE AND PRIORITY CLAIMS.
	2.1. Administrative Expense Claims.
	2.2. Fee Claims.
	(a) All Entities seeking an award by the Bankruptcy Court of Fee Claims shall file and serve on counsel to the Debtors or the Creditors’ Committee, as applicable, the U.S. Trustee, and counsel to the First Lien Lender Group, on or before the date that...
	(b) Allowed Fee Claims shall be paid in full, in Cash, in such amounts as are Allowed by the Bankruptcy Court (i) on the date upon which an order relating to any such Allowed Fee Claim is entered or as soon as reasonably practicable thereafter; or (ii...
	(c) On or about the Effective Date, holders of Fee Claims shall provide a reasonable estimate of unpaid Fee Claims incurred in rendering services before the Effective Date to the Debtors, and the Debtors or Reorganized Debtors, as applicable, shall es...
	(d) The Reorganized Debtors are authorized to pay compensation for services rendered or reimbursement of expenses incurred after the Effective Date in the ordinary course and without the need for Bankruptcy Court approval.
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	3.1. Classification in General.
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	Article IV TREATMENT OF CLAIMS AND INTERESTS.
	4.1. Priority Non-Tax Claims (Class 1).
	(a) Classification:  Class 1 consists of Priority Non-Tax Claims.
	(b) Treatment:  Except to the extent that a holder of an Allowed Priority Non-Tax Claim against the Debtors agrees to a less favorable treatment of such Claim, in full and final satisfaction of such Allowed Priority Non-Tax Claim, at the sole option o...
	(c) Voting:  Class 1 is Unimpaired, and holders of Priority Non-Tax Claims are conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  Therefore, holders of Priority Non-Tax Claims are not entitled to vote ...

	4.2. Other Secured Claims (Class 2).
	(a) Classification:  Class 2 consists of the Other Secured Claims.  To the extent that Other Secured Claims are secured by different collateral or different interests in the same collateral, such Claims shall be treated as separate subclasses of Class...
	(b) Treatment:  Except to the extent that a holder of an Allowed Other Secured Claim agrees to different treatment, on the later of the Effective Date and the date that is ten (10) Business Days after the date such Other Secured Claim becomes an Allow...
	(c) Voting:  Class 2 is Unimpaired, and holders of Other Secured Claims are conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  Therefore, holders of Other Secured Claims are not entitled to vote to acc...

	4.3. First Lien Claims (Class 3).
	(a) Classification:  Class 3 consists of First Lien Claims.
	(b) Allowance:  The First Lien Claims are Allowed pursuant to section 506(a) of the Bankruptcy Code against the Debtors in the aggregate principal amount of $585,481,310.80 consisting of (i) $545,150,569.11 in aggregate outstanding principal amount of...
	(c) Treatment:  Except to the extent that a holder of a First Lien Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchange for such First Lien Claim, each such holder thereof (or...
	For the avoidance of doubt, on the Effective Date, the Prepetition First Lien Credit Agreement shall be deemed cancelled (except as set forth in Section 5.10 hereof) without further action by or order of the Bankruptcy Court.
	(d) Voting:  Class 3 is Impaired, and holders of First Lien Claims in Class 3 are entitled to vote to accept or reject the Plan.

	4.4. Second Lien Claims (Class 4).
	(a) Classification:  Class 4 consists of Second Lien Claims in the aggregate principal amount of $85,000,000 of term loans issued under the Prepetition Second Lien Credit Agreement, plus interest, fees, expenses and other amounts arising under the Pre...
	(b) Treatment:  Except to the extent that a holder of an Allowed Second Lien Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchange for an Allowed Second Lien Claim, on the Effe...
	(i) if Class 4 is an Accepting Class, holders of First Lien Claims shall be deemed to have consented to a distribution to holders of Second Lien Claims of, and each holder of a Second Lien Claim and Second Lien Deficiency Claim shall receive on the Ef...
	(ii) if Class 4 is not an Accepting Class, then each holder of a Second Lien Claim will receive its Pro Rata share of (x) the Litigation Trust Interests on account of its Second Lien Deficiency Claim (subject to the terms and conditions of the 25TPrep...
	For the avoidance of doubt, on the Effective Date, the Prepetition Second Lien Credit Agreement shall be deemed cancelled (except as set forth in Section 5.10 hereof) without further action by or order of the Bankruptcy Court.
	(c) Voting:  Class 4 is Impaired, and holders of Second Lien Claims are entitled to vote to accept or reject the Plan.

	4.5. General Unsecured Claims (Class 5).
	(a) Classification:  Class 5 consists of General Unsecured Claims.
	(b) Treatment:  Except to the extent that a holder of an Allowed General Unsecured Claim agrees to less favorable treatment, in full and final satisfaction, settlement, release, and discharge of, and in exchange for an Allowed General Unsecured Claim,...
	(c) Voting:  Class 5 is Impaired, and holders of General Unsecured Claims are entitled to vote to accept or reject the Plan.

	4.6. Intercompany Claims (Class 6).
	(a) Classification:  Class 6 consists of Intercompany Claims.
	(b) Treatment:  On or after the Effective Date, all Intercompany Claims will be adjusted, continued, settled, reinstated, discharged, or eliminated as determined by the Debtors or the Reorganized Debtors, as applicable, and the Requisite First Lien Le...
	(c) Voting:  Class 6 is Unimpaired, and holders of Intercompany Claims are conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  Therefore, holders of Intercompany Claims are not entitled to vote to accep...

	4.7. Intercompany Interests (Class 7).
	(a) Classification:  Class 7 consists of Intercompany Interests.
	(b) Treatment:  On or after the Effective Date, all Intercompany Interests shall be cancelled, reinstated, or receive such other treatment as determined by the Debtors or the Reorganized Debtors, as applicable, and the Requisite First Lien Lenders, in...
	(c) Voting:  Class 7 is Unimpaired, and holders of Intercompany Interests are conclusively presumed to have accepted the Plan pursuant to section 1126(f) of the Bankruptcy Code.  Therefore, holders of Intercompany Interests are not entitled to vote to...

	4.8. Parent Equity Interests (Class 8).
	(a) Classification:  Class 8 consists of Parent Equity Interests.
	(b) Treatment:  on the Effective Date, all Parent Equity Interests shall be deemed cancelled without further action by or order of the Bankruptcy Court, and shall be of no further force and effect, whether surrendered for cancellation or otherwise.  T...
	(c) Voting:  Class 8 is Impaired, and holders of Parent Equity Interests are conclusively deemed to have rejected the Plan pursuant to section 1126(g) of the Bankruptcy Code.  Therefore, holders of Parent Equity Interests are not entitled to vote to a...

	4.9. Subordinated Securities Claims (Class 9).
	(a) Classification: Class 9 consists of Subordinated Securities Claims.
	(b) Treatment:  Holders of Subordinated Securities Claims shall not receive or retain any property under the Plan on account of such Subordinated Securities Claims.  On the Effective Date, all Subordinated Securities Claims shall be deemed cancelled w...
	(c) Voting:  Class 9 is Impaired, and the holders of Subordinated Securities Claims are conclusively deemed to have rejected the Plan.  Therefore, holders of Subordinated Securities Claims are not entitled to vote to accept or reject the Plan, and the...


	Article V MEANS FOR IMPLEMENTATION.
	5.1. No Substantive Consolidation.
	5.2. Compromise and Settlement of Claims, Interests, and Controversies.
	(a) Pursuant to sections 363 and 1123(b)(3) of the Bankruptcy Code and Bankruptcy Rule 9019 and in consideration for the distributions and other benefits provided pursuant to the Plan, the provisions of the Plan and the Global Settlement shall constit...
	(b) The Plan incorporates and reflects the following compromise and settlement by and among the Debtors, the Creditors’ Committee, and the Consenting First Lien Lenders (the “Global Settlement”).
	i. On the Effective Date, the Litigation Trust shall be established in accordance with Section 5.16 of the Plan and shall be governed and administered in accordance with the Litigation Trust Agreement.
	ii. On the Effective Date, or as soon as reasonably practicable thereafter, (1) the Debtors shall be deemed to transfer to the Litigation Trust the Litigation Trust Debtor Causes of Action, (2) the Reorganized Debtors shall transfer to the Litigation ...
	iii. On the Effective Date, or as soon as reasonably practicable thereafter, the Reorganized Debtors and Litigation Trust shall enter into the Litigation Trust Loan Agreement pursuant to which the Reorganized Debtors shall agree to lend the Litigation...
	iv. On the Effective Date, all Preference Actions against any Entity other than a Non-Released Party that the Debtors or the Estates would have been legally entitled to assert in their own right (whether individually or collectively) or on behalf of t...
	v. The Litigation Trust shall be overseen and controlled by the Litigation Trust Oversight Committee in accordance with the Litigation Trust Agreement.  The Litigation Trust Oversight Committee shall have the authority to determine whether to enforce,...
	ix. Holders of Second Lien Claims, on account of the Second Lien Deficiency Claims (subject to the terms and conditions of the Prepetition Intercreditor Agreement), and General Unsecured Claims shall be entitled to share Pro Rata in the Litigation Tru...
	x. Upon entry of the Confirmation Order, the Challenge Period (as defined in the DIP Order) shall be deemed expired.
	xi. The Litigation Trust may be terminated in accordance with Section 5.16 of this Plan and the Litigation Trust Agreement.
	xii. The Litigation Trust shall have the authority and right on behalf of each of the Debtors, without the need for Bankruptcy Court approval (unless otherwise indicated), to, except to the extent Claims have been Allowed, control and effectuate the C...
	xiii. As a condition precedent to consummation of the Global Settlement, the Creditors’ Committee and/or the First Lien Lender Group shall not object to the Disclosure Statement or the Plan, or take any other action that is inconsistent with or that w...

	5.3. Sources of Consideration for Plan Distributions Implementing the Reorganization Transaction.
	The Debtors shall fund distributions and satisfy applicable Allowed Claims and Allowed Interests under the Plan with Cash on hand, the proceeds of the New Exit Facility, loans under the New First Lien Credit Facility, the New Equity Interests, the Spe...

	5.4. Reorganization Transaction.
	(a) The Debtors shall implement the Reorganization Transaction as set forth herein.
	(b) New First Lien Credit Facility.
	(i) On the Effective Date, the New First Lien Credit Agreement shall be executed and delivered, and the Reorganized Debtors shall be authorized to execute, deliver and enter into, the New First Lien Credit Documents, without the need for any further c...
	(ii) The obligations arising under the New First Lien Credit Agreement shall be secured by a senior priority perfected security interest (junior to the liens securing the New Exit Facility Credit Agreement) in substantially all present and after acqui...
	(iii) The Reorganized Debtors shall be authorized to execute, deliver, and enter into and perform under the New First Lien Credit Agreement without the need for any further corporate, limited liability partnership or limited liability company action a...

	(c) New Exit Facility.
	On the Effective Date, the Reorganized Debtors shall be authorized to execute, deliver, enter into and perform under the New Exit Facility Credit Agreement without the need for any further corporate, limited liability partnership or limited liability ...

	(d) Authorization and Issuance of New Equity Interests, Special Warrants, and Second Lien Warrants
	(i) On the Effective Date, the Debtors or the Reorganized Debtors, as applicable, are authorized to issue or cause to be issued and shall issue the New Equity Interests, Special Warrants and Second Lien Warrants (if any) in accordance with the terms o...
	(ii) The distribution of the New Equity Interests, Special Warrants and Second Lien Warrants (if any) pursuant to the Plan may be made by means of book-entry registration on the books of a transfer agent for shares of New Equity Interests, Special War...

	(e) Continued Corporate Existence.
	(i) The Debtors shall continue to exist after the Effective Date as Reorganized Debtors as a private company in accordance with the applicable laws of the respective jurisdictions in which they are incorporated or organized and pursuant to the Amended...
	(ii) On or after the Effective Date, the Reorganized Debtors may take such reasonable action that may be necessary or appropriate as permitted by applicable law and the Amended Organizational Documents, as the Reorganized Debtors may reasonably determ...

	(f) Officers and Board of Directors.
	(i) Upon the Effective Date, the New Board shall consist of seven (7) directors.  If known, the identities of the directors and officers of the Reorganized Debtors shall be disclosed prior to the Confirmation Hearing in accordance with section 1129(a)...
	(ii) Except to the extent that a member of the board of directors, managers, or limited partners, as applicable, of a Debtor continues to serve as a director, manager, or limited partner of such Debtor on and after the Effective Date, the members of t...

	(g) Reorganized Debtors’ Authority.
	(i) The Reorganized Debtors shall have the authority and right on behalf of each of the Debtors, without the need for Bankruptcy Court approval (unless otherwise indicated), to carry out and implement all provisions of the Plan, including, without lim...
	(ii) After the Effective Date, the Reorganized Debtors may operate the Debtors’ business and may use, acquire, or dispose of property and compromise or settle any Claims, Interests, or Causes of Action without approval by the Bankruptcy Court and free...


	5.5. FCC Licenses and State PUC Authorizations
	5.6. Employee Matters.
	(a) Subject to Section 5.6(c) of the Plan, on the Effective Date, the Reorganized Debtors shall be deemed (i) to have assumed all Benefit Plans and (ii) to have rejected any employment agreements, offer letters, or award letters to which the Debtors a...
	(b) Following the Effective Date, the applicable Reorganized Debtors shall enter into the Management Incentive Plan.  All awards issued under the Management Incentive Plan will be dilutive of all other New Equity Interests issued pursuant to the Plan ...
	(c) For the avoidance of doubt, if an Employee Arrangement or a Benefit Plan provides for an award or potential award of Interests or consideration based on the value of Interests prior to the Effective Date, such Interest shall be treated in accordan...
	(d) On the Effective Date, the Reorganized Debtors shall be deemed to have assumed all prepetition Key Employee Retention Agreements.  Notwithstanding anything to the contrary in Section 5.6(a), the consummation of the Restructuring Transactions and a...

	5.7. Effectuating Documents; Further Transactions.
	(a) On or as soon as practicable after the Effective Date, the Reorganized Debtors shall take such reasonable actions as may be or become necessary or appropriate to effect any transaction described in, approved by, contemplated by, or necessary to ef...
	(b) Each officer, manager, limited partner or member of the board of directors of the Debtors is (and each officer, manager, limited partner or member of the board of directors of the Reorganized Debtors shall be) authorized and directed to issue, exe...
	(c) In order to preserve the Reorganized Debtors’ ability to utilize certain tax attributes that exist as of the Effective Date, the charter, bylaws, and other organizational documents may restrict certain transfers of the New Equity Interests.
	(d) The Reorganization Transaction and the Global Settlement, including the creation of the Litigation Trust, shall be conducted in a manner that, in the business judgment of the Debtors, with the consent of the Requisite First Lien Lenders (which con...
	(e) All matters provided for herein involving the corporate structure of the Debtors, Reorganized Debtors, to the extent applicable, or any corporate or related action required by the Debtors, or the Reorganized Debtors in connection herewith shall be...

	5.8. Section 1145 Exemption.
	(a) The offer, issuance, and distribution of (i) the New Equity Interests and the Special Warrants hereunder to holders of the First Lien Claims under Section 4.3 of the Plan (ii) the Second Lien Warrants (if any) hereunder to holders of the Second Li...
	(b) The New Equity Interests shall be freely tradable by the recipients thereof, subject to (i) the provisions of section 1145(b)(1) of the Bankruptcy Code relating to the definition of an underwriter in section 2(a)(11) of the Securities Act of 1933;...
	(c) The Debtors do not intend for the Litigation Trust Interests to be “securities” under applicable laws.  Notwithstanding this intention, to the extent such units are deemed to be “securities,” the issuance of such units under the Plan is exempt, pu...

	5.9. Cancellation of Existing Securities and Agreements.
	(a) Except for the purpose of evidencing a right to a distribution under the Plan and except as otherwise set forth in the Plan, including with respect to executory contracts or unexpired leases that shall be assumed by the Reorganized Debtors, and su...
	(b) Notwithstanding such cancellation and discharge, the DIP Documents, the Prepetition First Lien Credit Documents and the Prepetition Second Lien Credit Agreement, the Prepetition Subordinated Notes and any other indenture or agreement that governs ...
	(c) Except for the foregoing, subsequent to the performance by the DIP Agent of its obligations pursuant to the Plan, the DIP Agent and its agents shall be relieved of all further duties and responsibilities related to the DIP Documents.  Nothing in t...
	(d) Except for the foregoing, subsequent to the performance by the Prepetition First Lien Administrative Agent of its obligations pursuant to the Plan, the Prepetition First Lien Administrative Agent and its agents shall be relieved of all further dut...
	(e) Except for the foregoing, subsequent to the performance by the Prepetition Second Lien Administrative Agent of its obligations pursuant to the Plan, the Prepetition Second Lien Administrative Agent and its agents shall be relieved of all further d...
	(f) Notwithstanding anything to the contrary herein, all rights under the Prepetition First Lien Credit Agreement and the Prepetition Second Lien Credit Agreement shall remain subject to the Prepetition Intercreditor Agreement.
	(g) Notwithstanding the foregoing, any provision in any document, instrument, lease, or other agreement that causes or effectuates, or purports to cause or effectuate, a default, termination, waiver, or other forfeiture of, or by, the Debtors as a res...

	5.10. Cancellation of Liens.
	5.11. Subordination Agreements.
	5.12. Nonconsensual Confirmation.
	5.13. Closing of Chapter 11 Cases.
	5.14. Notice of Effective Date.
	5.15. Separability.
	5.16. Litigation Trust
	(a) Interest in the Litigation Trust.  Any and all interests in the Litigation Trust will not constitute “securities” and will not be registered pursuant to the Securities Act, as amended, or any state securities law.  However, if it should be determi...
	(b) Creation and Governance of the Litigation Trust.  On the Effective Date, the Debtors shall be deemed to transfer the Litigation Trust Debtor Causes of Action to the Litigation Trust, the Reorganized Debtors shall transfer the Litigation Trust Init...
	(c) Litigation Trust Oversight Committee and Litigation Trust Agreement.  The Litigation Trust Agreement generally will provide for, among other things:  (i) the transfer of the Litigation Trust Assets to the Litigation Trust; (ii) the payment of Liti...
	(d) Cooperation of Reorganized Debtors.  The Reorganized Debtors shall reasonably cooperate with the Litigation Trust and its agents and representatives in the administration of the Litigation Trust, including, providing reasonable access to books and...
	(e) Cooperation Agreements. To the extent requested by the Committee, with the consent of the First Lien Lender Group (not to be unreasonably withheld), any of the Specified Officers and Directors shall enter into an agreement prior to the Effective D...
	(f) Litigation Trust Assets.  The Litigation Trust Oversight Committee shall have the exclusive right in respect of all Litigation Trust Causes of Action to institute, file, prosecute, enforce, settle, compromise, release, abandon, or withdraw any and...
	(g) Litigation Trust Fees and Expenses.  From and after the Effective Date, the Litigation Trust, shall, in the ordinary course of business and without the necessity of any approval by the Bankruptcy Court, pay the Litigation Trust Expenses, including...
	(h) Tax Treatment.  In furtherance of this Section 5.16 of the Plan, (i) the Litigation Trust shall be structured to qualify as a “liquidating trust” within the meaning of Treasury Regulation section 301.7701-4(d) and in compliance with Revenue Proced...
	(i) Termination and Dissolution of the Litigation Trust.  The Litigation Trust Oversight Committee shall have the right to terminate the Litigation Trust, when it determines, in its sole discretion, that the pursuit of additional Litigation Trust Caus...
	(j) Single Satisfaction of Allowed Claims From Litigation Trust.  Notwithstanding anything to the contrary herein, in no event shall holders of Litigation Trust Interests recover more than the full amount of their Allowed Claims from the Litigation Tr...


	Article VI DISTRIBUTIONS.
	6.1. Distributions Generally.
	6.2. Distribution Record Date.
	6.3. Date of Distributions.
	Except as otherwise provided in the Plan and in the Litigation Trust Agreement, any distributions and deliveries to be made under the Plan shall be made on the Effective Date or as otherwise determined in accordance with the Plan, including, without l...

	6.4. Disbursing Agent.
	6.5. Rights and Powers of Disbursing Agent.
	(a) From and after the Effective Date, the Disbursing Agent, solely in its capacity as Disbursing Agent, shall be exculpated by all Entities, including, without limitation, holders of Claims against and Interests in the Debtors and other parties in in...
	(b) A Disbursing Agent shall be empowered to (i) effect all reasonable actions and execute all agreements, instruments, and other documents necessary to perform its duties hereunder; (ii) make all distributions contemplated hereby; and (iii) exercise ...

	6.6. Expenses of Disbursing Agent.
	6.7. No Postpetition Interest on Claims.
	6.8. Delivery of Distributions.
	(a) Subject to Bankruptcy Rule 9010, all distributions to any holder or permitted designee, as applicable, of an Allowed Claim or Interest shall be made to a Disbursing Agent, who shall transmit such distribution to the applicable holders or permitted...
	(b) Notwithstanding the foregoing, all distributions of Cash on account of First Lien Claims or Second Lien Claims, if any, shall be deposited with the Prepetition First Lien Administrative Agent and the Prepetition Second Lien Administrative Agent, a...

	6.9. Distributions after Effective Date.
	6.10. Unclaimed Property.
	6.11. Time Bar to Cash Payments.
	6.12. Manner of Payment under Plan.
	6.13. Satisfaction of Claims.
	6.14. Fractional Stock and Notes.
	6.15. Minimum Cash Distributions.
	6.16. Setoffs and Recoupments.
	6.17. Allocation of Distributions between Principal and Interest.
	6.18. No Distribution in Excess of Amount of Allowed Claim.
	6.19. Withholding and Reporting Requirements.
	(a) Withholding Rights.  In connection with the Plan, any party issuing any instrument or making any distribution described in the Plan shall comply with all applicable withholding and reporting requirements imposed by any federal, state, or local tax...
	(b) Forms.  Any party entitled to receive any property as an issuance or distribution under the Plan shall, upon request, deliver to the Disbursing Agent or such other Entity designated by the Reorganized Debtors or Litigation Trust, as applicable (wh...

	6.20. Hart-Scott-Rodino Antitrust Improvements Act.

	Article VII PROCEDURES FOR DISPUTED CLAIMS.
	7.1. Objections to Claims.
	7.2. Resolution of Disputed Claims.
	7.3. Payments and Distributions with Respect to Disputed Claims.
	7.4. Distributions after Allowance.
	7.5. Disallowance of Claims.
	7.6. Estimation of Claims.
	7.7. No Distributions Pending Allowance.
	7.8. Claim Resolution Procedures Cumulative.
	7.9. Interest.
	7.10. Insured Claims.

	Article VIII EXECUTORY CONTRACTS AND UNEXPIRED LEASES.
	8.1. General Treatment.
	(a) As of and subject to the occurrence of the Effective Date, all executory contracts and unexpired leases to which any of the Debtors are parties shall be deemed rejected, unless such contract or lease (i) was previously assumed or rejected by the D...
	(b) Subject to the occurrence of the Effective Date, entry of the Confirmation Order by the Bankruptcy Court shall constitute approval of the assumptions, assumptions and assignments, or rejections provided for in the Plan pursuant to sections 365(a) ...

	8.2. Determination of Assumption Disputes and Deemed Consent.
	(a) Any Cure Amount shall be satisfied, pursuant to section 365(b)(1) of the Bankruptcy Code, by payment of the Cure Amount, as reflected in the applicable cure notice, in Cash on the Effective Date, subject to the limitations described below, or on s...
	(b) The Debtors shall file, as part of the Plan Supplement, the Assumption Schedule. The Debtors shall serve a notice on parties to executory contracts or unexpired leases to be assumed or assumed and assigned reflecting the Debtors’ intention to assu...
	(c) If there is an Assumption Dispute pertaining to assumption of an executory contract or unexpired lease (other than a dispute pertaining to a Cure Amount), such dispute shall be heard by the Bankruptcy Court prior to such assumption being effective...
	(d) To the extent an Assumption Dispute relates solely to the Cure Amount, the Debtors may assume and/or assume and assign the applicable executory contract or unexpired lease prior to the resolution of such Assumption Dispute; provided, that the Debt...
	(e) Assumption or assumption and assignment of any executory contract or unexpired lease pursuant to the Plan or otherwise shall result in the full release and satisfaction of any Claims against any Debtor or defaults by any Debtor, whether monetary o...

	8.3. Rejection Damages Claims.
	8.4. Insurance Policies.
	8.5. Intellectual Property Licenses and Agreements.
	8.6. Tax Agreements.
	8.7. Assignment.
	8.8. Modifications, Amendments, Supplements, Restatements, or Other Agreements.
	8.9. Reservation of Rights.
	(a) The Debtors, with the consent of the Requisite First Lien Lenders, which consent may not be unreasonably withheld, may amend the Assumption Schedule and any cure notice until the Business Day immediately prior to the commencement of the Confirmati...
	(b) Neither the exclusion nor inclusion of any contract or lease by the Debtors on any exhibit, schedule, or other annex to the Plan or in the Plan Supplement, nor anything contained in the Plan, will constitute an admission by the Debtors that any su...
	(c) Except as otherwise provided in the Plan, nothing herein shall waive, excuse, limit, diminish, or otherwise alter any of the defenses, Claims, Causes of Action, or other rights of the Debtors and the Reorganized Debtors under any executory or non-...
	(d) Nothing in the Plan will increase, augment, or add to any of the duties, obligations, responsibilities, or liabilities of the Debtors or the Reorganized Debtors, as applicable, under any executory or non-executory contract or any unexpired or expi...


	Article IX CONDITIONS PRECEDENT TO CONFIRMATION OF PLAN AND EFFECTIVE DATE.
	9.1. Conditions Precedent to Confirmation of Plan.
	(a) the Disclosure Statement Order shall have been entered and shall be in full force and effect and no stay thereof shall be in effect;
	(b) the Plan Supplement and all of the schedules, documents, and exhibits contained therein shall have been filed;
	(c) the RSA shall not have been terminated and shall be in full force and effect; and
	(d) the DIP Order and the DIP Documents shall be in full force and effect in accordance with the terms thereof, and no event of default shall have occurred and be continuing thereunder.

	9.2. Conditions Precedent to Effective Date.
	(a) The following are conditions precedent to the Effective Date of the Plan:
	(i) the Confirmation Order shall have been entered and shall be in full force and effect and no stay thereof shall be in effect;
	(ii) no event of default under the DIP Documents shall have occurred or be continuing and an acceleration of the obligations or termination of the DIP Lenders’ commitments under the DIP Documents shall not have occurred;
	(iii) all actions, documents, and agreements necessary to implement and consummate the Plan shall have been effected or executed and binding on all parties thereto and, to the extent required, filed with the applicable governmental units in accordance...
	(iv) all applicable governmental, regulatory and/or third-party approvals and consents, including FCC Approval, approval of State PUCs, and Bankruptcy Court approval, necessary in connection with the transactions contemplated by the Plan shall have be...
	(v) the RSA shall not have been terminated and shall be in full force and effect, and no notice shall have been delivered in accordance with the RSA that, upon expiration of a cure period, would give rise to a Lender Termination Event (as defined in t...
	(vi) all accrued and unpaid Restructuring Expenses shall have been paid in Cash to the extent invoiced at least two (2) business days prior to the Effective Date (or such shorter period as the Debtors may agree); and
	(vii) the Global Settlement shall have been approved without material modification (unless the modification is consented to by the Debtors, the Requisite First Lien Lenders and the Creditors’ Committee).
	(viii) the Amended Organizational Documents shall have been filed with the appropriate governmental authority, as applicable;
	(ix) the Special Warrant Agreement shall have been executed and delivered, and any conditions precedent to effectiveness contained therein have been satisfied or waived in accordance therewith; and
	(x) the New First Lien Credit Documents and the New Exit Facility Credit Documents, shall (i) have been (or deemed) executed and delivered, and any conditions precedent to effectiveness contained therein have been satisfied or waived in accordance the...

	(b) Notwithstanding when a condition precedent to the Effective Date occurs, for purposes of the Plan, such condition precedent shall be deemed to have occurred simultaneously upon the occurrence of the applicable conditions precedent to the Effective...

	9.3. Waiver of Conditions Precedent.
	(a) Except as otherwise provided herein, all actions required to be taken on the Effective Date shall take place and shall be deemed to have occurred simultaneously and no such action shall be deemed to have occurred prior to the taking of any other s...
	(b) The stay of the Confirmation Order pursuant to Bankruptcy Rule 3020(e) shall be deemed waived by and upon the entry of the Confirmation Order, and the Confirmation Order shall take effect immediately upon its entry.

	9.4. Effect of Failure of a Condition.

	Article X EFFECT OF CONFIRMATION OF PLAN.
	10.1. Vesting of Assets.
	10.2. Binding Effect.
	10.3. Discharge of Claims and Termination of Interests.
	10.4. Term of Injunctions or Stays.
	10.5. Injunction.
	(a) Upon entry of the Confirmation Order, all holders of Claims and Interests and other parties in interest, along with their respective present or former employees, agents, officers, directors, principals, and Affiliates, shall be enjoined from takin...
	(b) Except as expressly provided in the Plan, the Confirmation Order, or a separate order of the Bankruptcy Court or as agreed to by the Debtors and a holder of a Claim against or Interest in the Debtors, all Entities who have held, hold, or may hold ...
	(c) Each holder of an Allowed Claim or Interest extinguished, discharged, or released pursuant to the Plan will be deemed to have affirmatively and specifically consented to be bound by the Plan, including, without limitation, the injunctions set fort...
	(d) The injunctions in this Section 10.5 shall extend to any successors of the Debtors, the Reorganized Debtors, and the Litigation Trust, and their respective property and interests in property.

	10.6. Releases.P
	(a) UEstate ReleasesU.
	(b) UConsensual Releases by Holders of Impaired ClaimsU.
	(i) the holders of Impaired Claims who voted to accept the Plan;
	(ii) the Consenting First Lien Lenders;
	(iii) the Creditors’ Committee and each of its members in their capacity as such; and
	(iv) with respect to any Entity in the foregoing clauses (i) through (iii), such Entity’s (x) predecessors, successors and assigns, (y) subsidiaries, Affiliates, managed accounts or funds, managed or controlled by such Entity and (z) all Persons entit...


	10.7. Exculpation.
	10.8. Limitations on Executable Assets with Respect to Certain Causes of Action.
	10.9. SEC Rights and Powers
	10.10. FCC Rights and Powers
	No provision in the Plan or the Confirmation Order relieves the Debtors or the Reorganized Debtors from their obligations to comply with the Communications Act of 1934, as amended, and the rules, regulations and orders promulgated thereunder by the FC...

	10.11. Subordinated Claims.
	10.12. Retention of Causes of Action/Reservation of Rights.
	10.13. Solicitation of Plan.
	10.14. Corporate and Limited Liability Company Action.

	Article XI RETENTION OF JURISDICTION.
	11.1. Retention of Jurisdiction.
	(a) to hear and determine motions and/or applications for the assumption or rejection of executory contracts or unexpired leases, including Assumption Disputes, and the allowance, classification, priority, compromise, estimation, or payment of Claims ...
	(b) to determine any motion, adversary proceeding, application, contested matter, and other litigated matter pending on or commenced after the Confirmation Date;
	(c) to ensure that distributions to holders of Allowed Claims are accomplished as provided for in the Plan and Confirmation Order and to adjudicate any and all disputes arising from or relating to distributions under the Plan, including, cases, contro...
	(d) to consider the allowance, classification, priority, compromise, estimation, or payment of any Claim;
	(e) to resolve disputes concerning Disputed Claims or the administration thereof;
	(f) to hear and determine all Fee Claims and Restructuring Expenses;
	(g) to hear and resolve any dispute over the application to any Claim of any limit on the allowance of such Claim set forth in sections 502 or 503 of the Bankruptcy Code, other than defenses or limits that are asserted under non-bankruptcy law pursuan...
	(h) to enter, implement, or enforce such orders as may be appropriate in the event the Confirmation Order is for any reason stayed, reversed, revoked, modified, or vacated;
	(i) to issue injunctions, enter and implement other orders, and take such other actions as may be necessary or appropriate to restrain interference by any Entity with the consummation, implementation, or enforcement of the Plan, the Confirmation Order...
	(j) to hear and determine any application to modify the Plan in accordance with section 1127 of the Bankruptcy Code, to remedy any defect or omission or reconcile any inconsistency in the Plan, or any order of the Bankruptcy Court, including the Confi...
	(k) to hear and determine disputes arising in connection with the interpretation, implementation, or enforcement of the Plan, the Plan Supplement, the Global Settlement, the Litigation Trust Agreement, the Confirmation Order, or any agreement, instrum...
	(l) to take any action and issue such orders as may be necessary to construe, interpret, enforce, implement, execute, and consummate the Plan;
	(m) to determine such other matters and for such other purposes as may be provided in the Confirmation Order;
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