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In the M
atter of
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 (B

E
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D
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) N
O
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)
File N

o. IT
C

-214-20001228-00771
L

IM
IT

E
D

	

)))
A

pplication for A
uthority P

ursuant to

	

)
S

ection 214 of the C
om

m
unications A

ct of 1934, )

	

R
E

C
E

IV
E

as am
ended, for G

lobal A
uthority to P

rovide

	

)
F

acilities-B
ased and R

esold S
ervices B

etw
een

	

)
the U

nited S
tates and A

ll A
uthorized

	

)
International P

oints, E
xcept K

iribati

	

)

JO
IN

T
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E
T

IT
IO

N
 T

O
 D

E
F

E
R

Joint V
enture (B

erm
uda) N

o. 1 L
im

ited ("JV
B

"), a corporation organized under

the law
s of B

erm
uda, P

acific C
entury C

yberw
orks L

inited ("P
C

C
W

"), a corporation

organized under the law
s of H

ong K
ong, T

elstra C
orporation L

im
ited ("T

elstra"), a

corporation organized under the law
s of A

ustralia, and the F
ederal B

ureau of Investigation

("F
B

I"), (collectively, the "P
arties"), through their attorneys, respectfully request that the

F
ederal C

om
m

unications C
om

m
ission ("C

om
m

ission") (a) accept this P
etition and (b)

defer grant of the above-captioned application pending a resolution by the P
arties and the

D
epartm

ent of Justice ("D
O

J") of those aspects of the application that the F
B

I and D
O

J

believe m
ay raise potential national security, law

 enforcem
ent, and public safety issues.

JV
B

 is a joint venture that is indirectly ow
ned 50%

 by T
eistra, an A

ustralian

corporation and 50%
 by P

C
C

W
, a H

ong K
ong corporation. B

ecause the F
B

I and the D
O

J

believe that the integrity of U
.S

. telecom
m

unications services is critical to the ability of our
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governm
ent to satisfy its obligations to preserve the national security, enforce the law

s, and

m
aintain the safety of the public, the F

B
I and the D

O
J have previously availed them

selves

of the opportunity under S
ections 214 and 310 of the A

ct, and im
plem

enting regulations, to

com
m

ent regarding the public interest concerns raised by particular transactions. In the

F
o
re

ig
n
 P

a
rtic

ip
a
tio

n
 O

rd
e
r,

the C
om

m
ission said that, in review

ing license applications

from
 foreign carriers under S

ections 214 and 310(b)(4) of the C
om

m
unications A

ct, it

w
ould: (1) continue to apply the public interest test, and (2) "continue to find national

security, law
 enforcem

ent, foreign policy and trade policy concerns relevant to our decision

to grant or deny S
ection 214 and 310(b)(4) applications from

 applicants from
 W

T
O

M
em

ber[s]."1 T
he C

om
m

ission elaborated by saying that:

[W
]e realize that foreign participation in the U

.S
. telecom

m
unications

m
arket m

ay im
plicate significant national security or law

 enforcem
ent issues

uniquely w
ithin the expertise of the E

xecutive B
ranch....

W
e thus w

ill continue to accord deference to the expertise of E
xecutive

B
ranch agencies in identifying and interpreting issues of concern related to

national security, law
 enforcem

ent, and foreign policy that are relevant to an
application pending before us.2

It is the opinion of the F
B

I and the D
O

J that granting the authority requested by

the parties in this transaction w
ithout sufficient conditions could present significant

im
pedim

ents to the ability of our governm
ent to m

eet its obligations to the citizens to

preserve the national security, enforce the law
s and protect the public safety. JY

B
, P

C
C

W
,

'In the M
atter of R

ules and P
olicies of F

oreign P
articipation in the U

.S
. T

elecom
m

unications
M

arket, 12 F
C

C
 R

cd 23,891, ¶ 61 (N
ov. 1997). T

he presum
ption the C

om
m

ission has adopted "in
favor of entry for foreign participation applies only to com

petition concerns that m
ay arise because

of a foreign carrier's m
arket pow

er in a foreign m
arket."

Id.
at ¶

57.
C

oncerns relating to national
security, law

 enforcem
ent, and public safety are to be given consideration independent of any

com
petitive concerns presented by the transaction.

21d
at [ff 62-63.
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and T
eistra are currently and in good faith w

orking diligently tow
ards the execution of an

agreem
ent w

ith the F
B

I and D
O

J to address potential threats posed to national security,

law
 enforcem

ent and public safety that the F
B

I and the D
O

J believe are presented by the

above-captioned application. A
ccordingly, the P

arties jointly urge the C
om

m
ission to defer

considering or approving JV
B

's application absent sU
ch an agreem

ent and the im
position

of appropriate conditions.

W
herefore, in view

 of the foregoing, the P
arties respectfully request that the

C
om

m
ission accept for filing the instant P

etition to D
efer w

ith regard to the captioned

application and defer grant of the above-captioned application pending an agreem
ent

am
ong the P

arties to resolve the concerns addressed herein, and the im
position of the term

s

of such agreem
ent as conditions to the authority granted.

D
ate: F

ebruary 23, 2001

P
atrick W

. K
elley
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