Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of )

)
MDS America, Inc. ) File No. 0095-EX-PL-2001

) Call Sign WC2XPU
Experimental Special Temporary Authorization )

)

) EXPEDITED ACTION

) REQUESTED

REPLY REGARDING EMERGENCY PETITION FOR A
CEASE AND DESIST ORDER AND FOR A FREEZE ORDER

EchoStar Satellite Corporation and DIRECTV, Inc. (collectively, the “DBS
Operators”) hereby reply to the opposition of MDS America, Inc. (“MDS America”) to the DBS
Operators’ above-captioned emergency petition, which requests immediate cessation of further
private experiments for a new terrestrial service in the band used for reception of Direct
Broadcast Satellite service by more than 15 million households.! MDS America’s reply tries to
obfuscate the principal point here: where Congress specifically has directed an independent
testing process to evaluate interference with DBS, and such a process is underway, it is at least
unproductive, if not illegal, for the Commission to authorize new private experiments in the DBS
band. Such authorizations become especially inappropriate in light of the findings by the

MITRE Corporation. MITRE has found that a new service in the band poses a risk of

! According to a revised Test Plan submitted to the Commission by MDS America, MDS
America intends to commence testing on July 5, 2001. See Letter from James W. Olson to James
R. Burtle, MDS America, Incorporated — Phase I Test Plan for Clewiston, Florida Experimental
Testing Under Call Sign: WC2XPU, File No. 0095-EX-PL-2001 (June 28, 2001).
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undermine Congress’ intent by authorizing more private experiments and perhaps introducing
more divergent results, even in the midst of the independent testing process. Where Congress
has spoken to a specific issue or concern, the administrative agency’s discretion to respond to
that issue is necessarily limited.* Even if the Commission were to ignore Congress’ design, the
authorization of such further experiments is at least inopportune and comes perilously close to
the appearance of a somewhat cavalier disregard for the will of Congress.’

MDS America tries to downplay the significance of MITRE's findings by
claiming their import is a matter of interpretation. However, MITRE’s first and foremost
conclusion was that “MVDDS sharing of the 12.2-12.7 GHz bands currently reserved for DBS
poses a significant interference threat to DBS operation in many realistic operational
situations.” These are MITRE’s own words, nothwithstanding MDS America’s underhanded
efforts to misrepresent them as the DBS Operators’ spin.” That conclusion cannot be reconciled
with the essential premise of any experimental license — that the experiment may not cause
harmful interference. In other words, the grant was made subject to a condition that, according

to MITRE, can probably not be satisfied.

% In general, courts have held that an agency exceeds its statutory authority when it adopts
rules or makes findings that are inconsistent with a specific statutory mandate. See e.g., LN.S. v.
Cardoza-Fonseca, 480 U.S. 421, 448 (1987) (“If a court, employing traditional tools of statutory
construction, ascertains that Congress had an intention on the precise question at issue, that
intention is the law and must be given effect.”)

> Nor is the issue whether the Commission “acted too quickly” in granting an
experimental license, as MDS America maintains. See MDS America Opposition at 4. Rather,
the issue is the propriety of the grant under the unique circumstances presented.

 MITRE Report at xvi, 6-1(emphasis added)

7 See MDS America Opposition at 4.



The MITRE Report also concluded that band sharing “appears feasible if and only
if suitable mitigation measures are applied.”® All of the mitigation measures identified by
MITRE are unworkable or impractical, however, and significantly, there is no guarantee that any
of the MVDDS operation or design-related mitigation measures will eliminate harmful
interference to DBS. While the MITRE Report acknowledges that additional work and analysis
may need to be undertaken concerning MVDDS sharing of the 12.2-12.7 GHz bands, any further
study is properly the Commission’s responsibility in its pending rulemaking proceeding, not the
job of MDS America. It is for this reason that the DBS Operators do not argue, to MDS
America’s apparent disappointment, that MDS America “be required to test to prove its points.”
At a minimum, the Commission must conduct the evaluation called for by the MITRE Report
before any further experiments may proceed.

Finally, MDS America accuses the DBS Operators of being “schizophrenic” and
“hysterical” because they complain of the threat of interference while at the same time observing
that MDS America is manipulating its test to permit a “conclusion” of no interference.'® There is
nothing inconsistent in those concerns, however; they are both valid. MDS America essentially
admits the motives behind its decision to locate its transmitter next to a lake: “MDS America

chose the site near Clewiston, a rural area, out of an abundance of caution, to0 minimize

interference concerns, although it fully anticipates that no harmful interference will result from

8 MITRE Report at xvii, 6-1 (emphasis added).
? See MDS America Opposition at 5 (emphasis omitted).
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its tests.”!!

With respect, however, the DBS Operators cannot rely on this admitted effort
artificially to minimize interference, and they cannot draw any comfort that the interference
warned of by MITRE will not, in fact, occur from MDS America’s desire to manipulate the
process. In any event, what MDS America presents as “schizophrenic” complaints boils down to
the fact that the test will either be harmful to DBS consumers or completely useless. If, with
good luck, MDS America’s plan to minimize interference were to work, all that the Commission
would learn is that transmissions of terrestrial signals over a lake will not cause harmful
interference, a proposition that is, of course, meaningless in light of the absence of DBS

households in the area. The proximity of large bodies of water is an even less reliable (indeed

even more absurd) mitigation measure than those MITRE has identified as requiring evaluation.

"1d at7 (emphasis added).




CONCLUSION

For the foregoing reasons, and those set forth in the DBS Operators’ petition, the

Commission should expeditiously issue an order requiring MDS America to cease and desist

from conducting any experiments pursuant to the above-captioned experimental license. The

Commission should also grant a freeze order preventing any other companies from receiving

experimental authority in this band.

Dated: July 2, 2001
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