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OPPOSITION OF MDS AMERICA, INCORPORATED TO EMERGENCY
PETITION FOR A CEASE AND DESIST ORDER AND FOR A FREEZE ORDER

MDS America. Incorporated (“MDS America”) hereby files its opposition to EchoStar
Satellite Corporation (“EchoStar”) and DIRECTV, Inc.’s (“DIRECTVs”) joint Emergency
Petition for a Cease and Desist Order and for a Freeze Order! ta prevent MDS America from
conducting experiments duly authorized in accordance with the Commission’s rules by
Experimental License 0095-EX-PL-2001. The DBS Operators’ Petition represents yet another
artempt by them to prevent experimentation that would demenstrate the viability of terrestrial
wireless broadband technologies in the 12.2 to 12.7 GHz frequency band. The Commission will
recall that in 1999, the DBS Operators aitempted to stop Northpoint Technology Ltd.'s

(“Northpoint’s) testing, raising the same types of claims that there would be grear hurm 10 DBS

! Emergency Petition (or a Cease and Desist Order and for a Freeze Order of Echostar Satellite
Corporation and DIRECTV, Ins,, File No. 0095-EX-PL-2001, (filed June 15, 2001 (“DBS Operaters’ Petition”).
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customers.? Those claims proved baseless. Now the DBS operators are crying wolf once again,
reflexively. Their position today is even more lacking in merit than their carlier flings because
now we have the benefit of the record of the prior terrestrial tests. Those Tests showed no loss of
DBS service despite the dire warnings of the DBS operators. The Commission should recognize
the DRS Operators’ Petition for what it is: mercly a thin retread of already discredited
arguments, raised by companies who desperately wish ta preserve their incumbent status without
facing the specter of greatly expanded competition. Accordingly, the DBS Operators’ Petition

should be denied.

L BACKGROUND
MDS America is the U.S. licensee for MDS [nternational, a company that has sold

Multichannel Video and Datn Distribution Service (“MVDDS™) systems to provide video and
high-speed [nternet-access services in various locations around the world. On Aprit 20, 2001,
MDS America applied for an Experimental License to demonstrate the capabilities of the MDS
technology and to show that it poses no intecference threat to the aperation of DBS in the United

States. After careful consideration of the application, an Experimental License was appropriately

granted by the Commission on May 2,2001.

2 Applicatiop of DIRECT V, INC. for Expedited Revicw and Request for Immediase Suspension of
Testing. File No. 0094-EX-ST-1999 (filed June 25, 1999), and Emergency Perition for Ceasc snd Desist Order of
EchoStar Satellite Corporation and EchoStar 110 Corporution, File No. 0094-EX-ST- 1999 (filed July 26, 1999).

3 File No. 0095-EX-FL-2001. The DBS operators scem © be operating under the wisapprehension
that the Commission's grent was for a Special Temporary Authorization (“STA"), a3 their pleading s captioned in
that fashion and refers ro the Experimenml License a5 an STA throughout. Perbaps the reason it that the Northpoint
testing in 1999, the arguments against which they regurgimte here, was pursuant to an STA. Inany evert, MDS
America was granted an Experimenial License, as the filc mumber indicates, aot an STA.
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The test site is near Clewiston, Florida, on land owned by the United States Sugar
Corporation. which given the rural nature of the area, should minimize others’ potendel concems
regarding interference. In addition, the Experimental Liccnse requires newspaper notices of the
testing, with a telephone number for DBS subscribers to call in case of interference; requires that
testing be stopped if there is an interference complaint, whilc it is investigated and resolved; and
requires that MDS America work jointly with DIRECTV and EchoSter to investigate
interference complaints. Similar conditions were placed earlier on Northpoint’s testing by the

Experimental Licensing Branch of the Office of Engineering and Technology.

IL MDS AMERICA’S TESTS WILL PROVIDE VALUABLE
INFORMATION REGARDING CREATIVE USE OF RADIO

SPECTRUM
One of the major challenges facing the Commission is the scarcity of availablc radio

spectrum in the face of increasing demands for spectrum usage. One solution to this ever-
increasing problem is the creative use of spectrum by multiple services. That is what the
Commission has attempted to do with the 12.2 to 12.7 GHz spectrum band by proposing to have
it utitized by three services: DBS and NGSO satellites and the MYDDS terrestrial service. The
response to this effort must be somewhat dispiriting to the Commission because the interested
parties seem ta have focused their energies to date largely on turf-protective squabbling, mther
than on efforts to engineer solutions.

MDS America’s tests can provide the Commission with valuable information as to how
terrestrial and satellite services can share the same spectrum in the most efficient fashion, bascd
on the real-world experience of MDS International. The public interest value of these tests is
quite high because MVDDS is potentially a very significant service. MVDDS may provide
compcetition to both cable and DBS, as well as provide a now means to deliver Intemet services,

and may prove to be a particularly cost-cffective service for currently vastly underserved rural
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arcas. Thus, the experiments proposed by MDS America fit squarely within the Commission’s
mandate under Section 303(g) of the Communications Act to: “Study new uses for radio, provide
for experimental uses of frequencies, and generally encourage the larger and more cffective use
of radio in the public interest.™

The DBS operators seem to be making two arguments agamst any further testing’ that
the Commission acted too quickly in granting MDS America its Experimental License, and that
the MITRE Report should be the last word in testing; “{t]his is not a time for more private
experiments. [t is a time for digesting and cvaluating the results of the independent tests
mandated by Congress.”™ As to the first argument, it is quite strange to hear the private sector
criticize the Commission for doing its job expeditiously; one would think the Commission
instead should be congratulated for moving forward at a brisk pace in accomplishing its jeb,
while at the same time carefully observing established agency pracedures on the subject. Indeed.
it is strang Commission policy. consistent with its statutory mandate, to promote access to
advanced scrvicesS and to “ensure that we do not create regulatory bamiers to the deployment of
advanced serviccs.”

The DBS Operators’ second argument is, if anything even more odd. Congress most
emphatically did not mandate, as the DBS Operators suggest, that the process that led to the
MITRE Report was to be the end of all experimentation in the 12.2 to 12.7 GHz band. In fact,
the view that nothing additionel could be obtained through additional experimentation because of

some alleged completeness underlying MITRE’s conclusion, totally misundcrstands the nature of

4 47 US.C. §303(g).

5 DBS Operators’ Petition at 3.

6 Inquiry Concerning ths Deplaymeal of Advanced Tele unications Capabilfty w Al
Americans in a Reasonabie And Timely Fashion, and Possible Sisps To Accelerare Such Deployment Pursuant ro
Section 706 of the Telecommunications Act of 1996, 15 FCC Red 20913 (2000).

7 Federal-State Joint Board on Universal Service; Multt-Associarion Group (MAG) Plan for
Regulation of Interstate Servicas of Non-Price Cap Incumbent Local Exchange Carriers und [nierexchange

Carriers, 2001 FCC LEXIS 2861, § 201.
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the seientific method, along with its principles demanding the objective verification and
replication of particular conditions.

Nor has the MITRE Report ended the controversy as to whether DBS and MVDDS
service can coexist in the 12,2 1o 12.7 GHz band, at least in the eyes of the participants. The
DBS Operators’ Petition states flatly that MVDDS would “posc a risk of “significant
interference’ into DBS.™® Northpoint, of course, argues directly to the contrary. While MDS
America believes that the MITRE testing supports the view that DBS and MVDDS can co-exist,
testing of the more mature, commercially-tested MDS technology will demonstrate that point in
a more convincing manner than has been done previously.

The DBS operators also put forth a contradictory position regarding MDS America.
First, they list MDS America’s reasons to test: to demonstrate (1) that the MDS technology can
reliably deliver full-bandwidth signals; (2) that MDS systems pese no threat of interference to
DBS; and (3) to do sc in both a uni- and omni-directional configuration. They then complain
that “[i]t is not surprising that MDS America would foel compelled to make such demonstrations
... [because] it has provided the Commission and the public with little information. . . One
would anticipate that the next logical step in the argument would be that MDS America should
be required to test 10 prove its points. Instead, the DBS operators veer back to arguing that MDS
America’s testing is "unnecessary given the infarmation already known about the harmful
interference created by MVDDS systems.”!0 They then discuss mitigation, opining that
“[mlitigatory changes suggested by MITRE to MVDDS system operation or design are

unworkable or impractical. ™1

8 DRS Operarors” Petition at 2.
9 Id ot 43,

19 4. ats.

" Id. até.
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This chain of argument lacks any logical sequence. First, MDS America proposes to test
in part to provide the Commission and public with additional information about the MDS
technology and its contributions to the development of radio art. The DBS operators® criticism
that little is known about MDS technology!? is a reason to support testing, not prevent it.
Second, the DBS operators” opinions regarding acceptable mirigarion techniques are far from
writ. To the extcnt that MDS Amcrica may utilize mitigation techniques of its own, or in using
techniques proposed by Mitre, may elicit substantially different results than those resulting from
use of the Northpoint technology, significant data may be compiled. Among the techniques and
design clements utilized by MDS techmology for instance, are: (1) the uss of proprietary radio
frequency field prediction software; (2) changing the signal convolution of the terrestrial QPSK
signal; and (3) use of specially designed transmit antcrmas.

Thus, even to the extent the MDS Arnerica testing protocols replicate thase wiilized
previously, the use of a different technology. that of MDS International, is likely to yield
different (and in our view, superior) results. Such data will serve to advance the field of radio
art. In short, the DBS Operators present no sound reason why MDS America should be

prevented from demonstrating the viability of its technology.

12 In reality, mch information about MDS techuology fs available in MDS America's zarkier filings
at the Commission. MDS America Application for New or Modified Radio Station Under Part § of PFCC Rules -
Experimental Radio Service (Other Than Broadcast), File No. 0095-EX-PL-2001 (filed April 20, 2001);
Amendment of Parts 2 and 23 of the Commission’s Rules to Permit Operation of NGSO FSS Systems Co-Frequency
with GSO and Terrestrial Systems in the Ku-Band Frequency Range: Amendment of the Commission s Rules to
Avithorize Subsidiary Terrestrial Use of the 12.2-12.7 GHz Band by Direct Broadcast SatelTite Licenses and Their
Affliate; and Application of Broadwave USA, PDC Broadband Corporation, and Sasellite Receivers, Lid. 1o
Provide A Fixed Service in the 12.2-12.7 GHz Band, ET Dkt. No. 98-206 (“98-206 Ridemaking "), MDS America
Initial Comments (filed March 12, 2001); and 98-206 Ridemaking, MDS America Reply Comments (filed April 5,
2001). In addition, DBS opernlors can learn quite a lot about MDS technology by clicking on
www.mdsamerica.com. Or the DBS opcratots could) have taken MDS America up on its offer 10 arangs a visit to

the MDS Intcmational test facility in Lyon, France.
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. MDS AMERICA’S TESTS WILL NOT CAUSE HARMFUL
INTERFERENCE TO DBS OPERATORS OR THEIR
SUBSCRIBERS

The DBS operators also take a strangely schizophrenic position regarding interference.
On the one hund, they allege that MDS America’s testing “threatens to cause untold and
Irreparable damage to the DBS operators’ relationship and goodwill with their custorners in
Central Florida™.!3 On the other hand, they complain that MDS America’s lest site is not
“representative”™ because of its location and thus will not generate subscriber complaints.’4 But
then, they worry: “[h]Jow can there be any certainty that MDS will serupulously direct all of its
transmissions at the large body of water generally adjoining its site” With all due respect, this
is plain silly. MDS America chose the site near Clewiston, a mral area, out of an abundance of
caution, to minimize interference concomns, although it fully anticipatcs that no harmful
interference will result from its tests. It will conduct the tests carefully to ensure that no
interference inadvertently occurs. The Commission’s grant of an Experimental License contains
numerous safcguards. MDS America also chose the southerly to southeastern orientation for its
unidirectional tests because those are directions with very little, if any, population.!s

The DBS operators also complain that using “bit error rates as a criterion is
fundamentally flawed. This parameter is not indicative of degradation to the link undl it is so
severe that picturc artifacts will be present.”!6 This complaint makes no sense. Changes in the

13 DBS Operators” Petition at §.9.

14 id a7, 10.

15 MDS$ America most cruphatically did not choose the southerly mansmission because it subscribes
to some Northpoinl cpipliany, as the DBS operators claim. DBS Operutors’ Petition af 5 2.7. MDS America hag
made it clear from its first filing addreasing thiz subject that it did not use this configurason. 98206 Rulemaking,
MDS America Initial Comments at 12. The only reasan to use such a confignration here was to head off posaible
complamts from the DBS operators about any theorstical interferonco threat. MDS America also notes that caphons
for two of the coverage survey maps submitted with its Experimental Liccase Applicotion contained typos. The 20
meter AGL unidirectional map i3 onented at 160° SE, not 3SW as can be seen from the map, and the omnidirectional
anrenna ar 30 meters AGL, like chax at 20 meters AGL, obviously has no orientation.

16 DRS Operators’ Peticon ar 7.




SENT BY: 6-26- 1 ;12:03PM HOWREY & SIMON- +1 202 418 1918;:# 9/11

bit error rate will show up well before any picture degradation is noticed. Notably, the DBS
operators pul forth no suggestion as to a superior critcrion to measure interference.

In addition, the DBS operators worry needlessly because MDS America’s Test Plan
refers to testing during rainy conditions. But the Test Plan makes it clear that such tests wall only
be conducted with prior permission from the Experimental Licensing Branch, and the
Experimental License itself containg protections relating 10 rain tests, requiring that they be
conducted nnder contrelled conditions and that technical details be submirted a week prior to
beginning such tests.!7

Based solely on their fervid imagination, and resolutely ignoring the carcful condirions
placed on MDS America’s Experimental License by the Commission and the experience of prior
MVDDS testing, the DBS operators forctell “untold and irreparable damage ..."'® This
hysterical charge, made with no factual basis whatsoever, is unbecoming. Indeed, MDS
America's Experimental Licensc contains Special Conditions that are even more stringent than
those imposed in the Northpoint Experimental License; as tests conducted pursuant to the
Northpoint Licensc showed no loss of DBS service, there is no reasonable basis to conclude that
tests conducted pursuant to MDS America’s Experimental License will pose any greater risk of
mterference with DBS. 19

The reslity of the situation is that DBS operators are secking to convert what should be a
scientific experiment that can shed light on important issucs facing the Commission, as well as

on MDS America's capabilities, into a political war. We suggest Lhat they reconsider this course

17 Experimental License 0095-EX-PL-2001, Special Condition 10,

18 DBS Opcrators’ Pention at &.

19 Compare the Special Conditions of MDS America’s Experimental License, File No. 0095-EX-PL-
2001 (effective May 21, 2001} with those of Northpoint’s, File No. 0094-EX-ST-1999 (Sept. 14, 1999). All of the
canditions required in the latter license are reflected alsa in MDS America’s-—-almost jot-for-jos--with the exception
of only mipor differences in the detailed test plan requirernents of the mwo. Additionally, MDS Amertica’s
Experimenial License requircs: the filing of a Progress Report (Specinl Condition 3), coordination with all
microwave licensees in the area (Special Condition 7); 2 maxinrum anwenna height limittion (Special Condition 8);

and restrictions on testing during rain conditions (Special Condition 10).
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and cooperate with MDS America’s testing; if they do so, perhaps they might leamn something
about the capability of MVDDS and DBS services to co-exist in the Ku-band.20

Iv. THERE IS ABSOLUTELY NO REASON TO ISSUE A FREEZE

The DBS operators’ final demand is for a freeze on any further experimental
authorization in the 12.2 to 12.7 GHz band. While not pertinent 1o MDS America, which already
has its Experimental License, it would certainly be untoward for the Commission to prevent
other companics from conducting well-grounded cxperiments in this area (or any other). The
DBS operators scem to have the attitude of the medieval suthorities toward Copernicus and
Galilco; further thought or experimentation might lead to unpalatable scientific advances and
thus must be prohibited.

Most remarkable is their fear of “an ever-incrensing group of apportunistic would-be-
experimenters . . .." In America, we generally call “‘opportunistic would-be experimenters’
entrepreneurs and encourage their efforts. At one time, similar invective no doubt was hurled at
DBS pioneers, such as Stanicy Hubbard and Charles Ergen. Fortunately, the Commission
evaluated the claims of those “opportunistic would-be experimenters” in the spirit of the
Communications Act and the result is the DBS industry; a spectacular bencfit for the American
public.

1t appears that now that DBS has become established as a multi-billion dollar industry, it

has forgotten its origins as a once innovative service; it is time it remember its roots, at least 10

20 The DBS operators also ask that if testing proceeds, MDS America should be ordered to
reimburse them for expenses incusred by DBS persoanel in monitoring the tests, DBS Operators’ Petition at 9,
n.19. This ridiculous request is imdicative of the total lack of cooperation by the DBS operators during the entire
MVDDS proceeding. EchoStar made the same unressonable demand in regard to the Northpoint testing in 1999,

.See, EchoStar Emergency Petirion for Cease and Desist Order, File No. 0094-EX-ST. -1999 (filed July 26, 1999) ac

8. The Commission gavc short shift to this argument in relation to the Northpoint iestng, stating: *{Clontrary to
the argument of the DBS licensees, they are not entided to any reimbursernent from the experimenting stacion for
their monitoring costs. Monitoring is simply a voluntary choice for the DBS licensers; they arc not required to
engage in monitoring if they do not wish to do so.” Diversified Communications Engineering, Inc.; Experimental
Radio Station WAIZXMY: Madifieation of Licence Austin, TX end King Rauch, TX: Special Temporary Authority
Waghington, D.C., Memomndum Opinion and Order, File No, 6001-EX-) -1998, File No. 0094.EX-ST-1999,
(rel. Feh. 4,2000), § 12. This shameless repeat of a previously rejected demand should be summarily denied,

-9-
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the extent of not attcmpting to thwart the development of ncwer, more innovative services, even
if these developments are made by potential competitors,
V.  CONCLUSION

For the foregoing reasons, the Commission should deny the DBS Operators’ Petition in
its entirety.

Respectfully submimed,

MDS America, Incorporated

Howrcy Simon Amold & White LLP
1299 Pennsylvania Avenue, N.W,
Washington, D.C. 20004

(202) 783-0800

Dated: Tune 25, 2001
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