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April 8, 2004

EX PARTE

Mr. Charles J. Iseman

Deputy Chief

Electromagnetic Compatibility Division
Office of Engineering and Technology
Federal Communications Commission
445 12th Street, S.W.

Washington, D.C. 20554

Re: Ex parte communication in ET Docket No. 98-206; RM-9147; RM-9245;
Experimental License Call Sign WC2XPU, FCC File Nos. 0005-EX-ML-
2002, 0074-EX-RR-2003

Dear Mr. Iseman:

I write on behalf of Northpoint Technology, Ltd. (“Northpoint”), in response to MDS
America’s letter of April 2, 2004 in the above-referenced dockets. In that letter, MDS takes the
position that, when a Florida jury returned a verdict form specifically finding three claims in two
of Northpoint’s patents to be invalid, the effect of the Jjury’s decision was to invalidate all of the
other, nonasserted claims in these two patents as well. MDS’s argument has no support in fact or
in law.

MDS unsuccessfully made a similar argument to the district court: After the jury’s
verdict, MDS argued that the court should enter judgment of noninfringement as a matter of law
with regard to the nonasserted claims of the patents in suit. In connection with its motion, MDS
argued that the asserted claims were “representative” of the nonasserted claims. The court
properly denied MDS’s motion, yet MDS nevertheless presents its argument to this Commission
as if it had been accepted, rather than rejected, in court.

On its face, the jury’s verdict form addresses only claims 1 and 7 of U.S. Patent No.
6,169,878, and claim 8 of U.S. Patent No. 5,761,605. (A copy of the verdict form is included as
Exh. A to MDS America’s Mar. 26 ex parte letter in this docket.) MDS America’s own pretrial
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statement of issues to be litigated likewise identified only those three claims asserted by

Northpoint.
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If you have any questions or desire further information, please do not hesitate to contact

me.

Sincerely,

J.C. Rozendaal
Counsel for Northpoint Technology, Ltd.
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