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Julius P. Knapp, Chief

Office of Engineering and Technology MAY 27 2008
Federal Communications Commission Faderal Communications Commission
445 12" Street, SW , 7" Floor Bureau Office

Washington, D.C. 20554

Re:  Clarity Media Systems LLC
File No. 0692-EX-PL-2007
DA 07-1946

Dear Mr. Knapp:

Clarity Media Systems LLC (“Clarity™), by its counsel, respectfully responds to
the letter to you dated May 9, 2008 (*"MSTV Letter™), in which the Association for
Maximum Service Television, Inc. (""MSTV"") questions your letter to David Donovan,
MSTV President, dated April 24,2008 (""OET Letter'"). In the OET Letter, you advised
MSTYV of the grant of Clarity's above-referenced application for an experimental license.

In the second and third paragraphs, the MSTV Letter summarily asserts that the
OET Letter is based on information that is not in the record and conflicts with the Media
Bureau's decision in DA 07-1946. MSTV’s lamentations are far off base. The MSTV
Letter distorts what the OET Letter says and ignores the actual record that is currently
before the Commission.

According to MSTV, the OET Letter states that “[b]ased on the information
before us, the proposed experimental license.. .is not expected to cause harmful
interference.” The complete sentence that OET cites actually says as follows
(underscored language omitted by MSTV): **Based on the information before us, the
proposed experimental license, at the locations and under the parameters set forth in the
application, is not expected to cause harmful interference.” The complete paragraph that
MSTV cites states (underscored language omitted by MSTV):

It is not a prerequisite to obtaining an experimental license that an
applicant prove the absence of harmful interference to authorized stations

in other services. Rather, experimental licenses are granted subiect to the
express conditions that harmful interference not be caused to authorized

2000 K STREET, NW, SUITE 600, WASHINGTON, DC 20006-1809
TELEPHONE 202.429-8970 FAX 202.293.7783 WWW.LSL-LAW.COM



Julius P. Knapp, Chief
May 27,2008

Page 2

services, and that transmissionsmust cease immediately in the event that
harmful interferencedevelops. (47 C.F.R. §8§ 5.85(c), 5.111(a)(2).) Based
on the information before us, the proposed experimental license, a the
locationsand under the parameters set forth in the application, is not
expected to cause harmful interference. If_harmful interference does occur
from the tests at the two experimental locations, Clarity will be requiredto
modify or cease operation to alleviatethe interference.

From this, two things are readily apparent. First, the OET Letter properly
recognizes that the licensee's obligation to cease transmission immediately if harmful
interference occursis asafeguard to be factored into determining whether alicensefor
experimental operating authority should be granted.

Second, the OET Letter's referenceto the proposed experimental operations™a
the locationsand on the parameters set forth in the application™ plainly reflectsan
examination of the record and a reasoned determination that the prospect of harmful
interferencefrom the proposed operationsis sufficiently low to be consistent with
issuing the requested experimental authorization. Reviewing thoughtfully the application
and those parameters, which MSTV plainly did not, onefindsthat:

"The maximum transmit Rower per channel to bg tested will be 50 mW.”!
*

""For this program, Clarity intends to introduce and use a sectorized
directional antennathat will concentrateradiation to only a portion of the
polar circle around the headend, and substantially reduce or eliminate
emissionsin the remaining portiops of the polar ;:ircle.”z

""At each location, the sectorized directional antennawill beinstalled a a
height above ground of 1Q meters.” .

5
""Four degrees of electrical and up to 30 degreesof mechanical beam
down-tilt to direct the transmitted signal to the coverage areawhile, a the
sametime, limiting signal transmission toward the horizon," will be used.*

' Clarity Experimental Application, File No. 0692-EX-PL-2007, Exhibit 1, p.2, {1b.; seealso, id., {1.c.
(“50mW being the maximum transmitter power per channel); id., p.4, {1 (*"Power output per six
megahertz channel will be not more than 50 mW during any phase of the testing, and will often be
substantially less™); id., p.6, 1 (Clarity will operate''a a variety of per-channel output powers from 10
mW to no more than 50 mW™).

21d, p.2, ql.a.; see also id., p.4, JIILA.3 (" Asectorized directional antenna will be used during testing,
which will reduce the per-channel transmit output power level due to higher antenna gain, and will
diminish or nearly eliminate the production of signal in most directions from the transmitter").

*1d., p.6,92.

4 Id., p5, {4.c.
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Moreover, the record shows that, during theinitial experimental operations that
Clarity conducted in 2005, no harmful interference to ENG signals was observed with
Clarity's transmitter operating with an omnidirectional antenna, from 15 meters above
ground, with no mechanical beam down-tilt, at power up to 1 W per channel.” Where, as
here, no harmful interference was observed with Clarity transmitting at power up to 20
times higher than the maximum power cap for the supplemental operations,
omnidirectionally instead of directionally, from 50% greater height, and with no
mechanical beam-downtilt, the OET Letter reaches the only conclusion this record
realistically supports, namely, that based on the substantially lower power and "' various
interference mitigation techniques™ that the OET Letter properly recognizes, harmful
interference™is not expected from Clarity's scaled-back supplemental experimental
operations.6

In invoking the Media Bureau's decision in DA 07-1946, MSTV continues to best
adead horse. It isnow undisputed that the linchpin of the Bureau's interference analysis
isuntme. The Bureau's 2007 decision, which is the subject of Clarity's pending
applicationfor review, recited that, during Clarity's initial experimental operationsin
2005, “[n]o attempt was madeto actually receive aBAS signal at afixed receive siteor a
mobilesite (e.g. TV Truck) while Clarity was testing its system.”” Informed persons
representing Clarity's opponents in the permanent licensing proceeding confirmed during
an October 5,2007, meeting convened by the Media Bureau that such attempts were
made.® Accordingly, the Bureau decision is plainly erroneous and de novo review and
decision-malung that recognize and weigh Clarity's experimental operations are
warranted. The OET Letter explainson itsface why it isnot in conflict with the Bureau
decision. Moreover, the MediaBureau's determination, while inaccurate, was not that
Clarity's operation caused harmful interferenceto aBAS signal a afixed receivesite or
amobilesite, but that the prospect had not been evaluated. The experimental
authorization issued to Clarity in File No. 0692-EX-PL-2007 has, asone of itscore
objectives, to expand meticulously and systematically on theinitial experimental

> See Clarity Six-Month Progress Report, filed Dec. 22,2005; Clarity Form 327 Application for Frazier
Park, CA, filed Feb. 21, 2006, Ex. 1 a 32-40; Reply Commentsof Clarity MediaSystems, filed Oct. 23,
2006 ("' Clarity Reply Comments"), at 49-55.

% Since the Experimental Radio Licenseissued, Call sign WE2XNE, explicitly statesthat "the licenseeis
hereby authorized to use and operate the radio transmittingfacilities hereinafter described in accordance
with the program of experimentation described by the licensee in itsapplication for license," and Clarity's
applicationclearly set forth 50 mW per channel as the maximum power, MSTV’s request (at 2) that the
license be modified to specify the maximum power Clarity sought in its application is unnecessary and
wasteful make-work for the Commission staff. During the supplemental experimental operations, , Clarity
not only will not exceed the50 mW per channel power level the application proposesand the license
permits, it anticipatesthat operationsa only 10 mW per channel will proveviablefor Clarity's system and
befree of harmful interferenceto ENG signals.

" Bureau decision a 10.

® The Bureau's error resulted from mistaken relianceon one opponent's distortion of the initial experiments
in its Comments. See Clarity Reply Commentsat 57-69; Reply of Clarity MediaSystemsLLC to
Oppositionsto Application for Review, filed July 19, 2007, & 2.



Julius P. Knapp, Chief
May 27,2008

Page 4

operationsthat were conducted. Accordingly, the alleged inconsistency with the Media
Bureau's 2007 decision that MSTV is decrying is not real.”

Lastly, MSTV's citation of American Radio Relay League, Inc. v. FCC, No. 06-
1343,2008 WL 1838387 (D.C. Cir. April 25,2008) ("ARRL"), and with it MSTV's
innuendo of criticism that OET may have gone outside the record to issue the OET
Letter, ismisplaced. In ARRL, objective evidence that the Commission relied upon extra-
record material existed from evidence that the Commission redacted portions of studies
on whichit relied. Here, the record, which isfully availableto MSTV, contains
overwhelming support for the limited action taken on Clarity's experimental application.
Indeed, the OET L etter expressly acknowledgesthe limited scope of the grant issued to
Clarity and carefully stresses that no findings are being made "' as to the ultimate
probative value[of the experimental operations] in determining the propriety of arule
waiver or waivers based on Clarity's experiment or the resulting data that may be
generated.”m

Moreover, in making its accusation, MSTV ignores the real significance of the
ARRL decision. First, the decision underscoresthe difference between ** harmful
interference," the standard that governs applicants like Clarity and which the OET Letter
applies, and "interference” that is not significantly greater than the background noise.”*
Thedifferenceisagreat dea more than semantics, as MSTV has rnischaracterizedit
during numerousex parte presentations.

Even more importantly, the ARRL decision reinforcesthe vitality of the
Commission law Clarity hascited in the Media Bureau proceeding that empirical
evidence such as that obtained from actual field operations under Clarity's experimental
licensesis the most significant evidencein assessing potentia for harmful interference.
After the petitioner in ARRL pointed out that “the Commission relied on modeling data
using a method of measurement that is not based on empirical evidence derived from
testing or scientific observation," the Court reversed the Commission's action because
""'the Commission offered no reasoned explanation for its dismissal of empirical data that
was submitted at itsinvitation.""™*

In sum, in authorizing Clarity's supplemental experimental operationsto obtain
further empirical datato help the Commission reach an informed and accurate decision in

? It also is noteworthy that (i) the Bureau decision does not mention TSB-10-F, on which MSTV relies; (ii)

FCC Rulesdo not require use of that methodology; and (iii) Clarity has clearly demonstrated why MSTV's
reliance on that standardfalls short and is not dispositiveadf the issueshere. See Responsedf Clarity Media
Systems, LLC to November 8, 2007 Presentation of MSTV in DA 07-1946, filed Nov. 30,2007.

O OET Letter at 2.

' ARRT & 9-10. Thedecision refersto the "harmful interference’ test 29 times.

" |d. a 21-22. AART supportsother elementsof Clarity's position aso, such as the relevance to the public
interest of providing servicea affordable "cost to the public.” Id. at 24.
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thiscase, OET has acted consonantly with the record, established law and policy, and the
public interest. OET should disregard MSTV’s churlish criticisms.

Respectfully submitted,

Uhou 9. Toped

Howard A. Topel 4
Stephen D. Baruch
Counsel for Clarity Media SystemsLLC

cC: Attached Service List
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